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JUDGES  OF  THE  SUPREME  COURT 

WHOSE  OPINIONS  AEE  PUBLISHED  IN  THIS  VOLUME. 


WALTEE  B.  SCATES,  Chief  Justiob.* 

JOHK  D.  CATOIT,         ) 

>•  Associate  Justices. 

ONiAs  c.  skinis:ee,2  ) 

>  Judge  ScATEs  has  resigned  his  seat,  and  the  Honorable  Sidnkt  Brkkse  has  been 
elected  to  fill  the  vacancy  occasioned  by  such  resignation. 

'  Judge  Skinner  havLag  resigned,  his  vacancy  has  been  filled  by  the  appointment,  by 
the  Governor,  of  the  Honorable  Pinkney  H.  Waijckb. 
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]^OTE. 

See  editors'  preface  in  Callaghan  and  Company's  edition  (1886)  of  Vol. 
1  Scamnion,  for  explanation  as  to  annotations. 

Many  of  the  foot-notes  in  this  volume,  other  than  the  citations,  are 
by  Mr.  John  D.  Adair.  Editors. 


K.TJLES 


ADOPTED  BY 


THE  SUPREME  COURT 


A.T 


OTTAWA,  APEIL  TEEM,  1857. 


It  is  ordered  that  hereafter  the  clerks  of  the  several 
inferior  courts  in  this  state,  in  cases  of  appeal  and  of  error 
or  certiorari,  in  making  up  "  an  authenticated  copy  of  the 
recoi'd  of  the  judgment  appealed  from,"  or  in  sending  up  a 
transcript  of  the  record  to  this  court  as  a  return  to  a  writ 
of  error  or  certiorari,  shall  certify  to  this  court:  1st,  a 
co])y  of  the  process ;  2d,  the  pleading  of  the  parties  respect- 
ively ;  3d,  the  verdict  in  jury  trials ;  -Ith,  the  judgment  of 
the  court  below,  whether  tried  by  the  court  or  jury ;  5th,  all 
orders  in  the  cause  made  by  the  court;  6th,  the  bill  of 
exceptions ;  and  Tth,  the  appeal  bond  in  cases  of  appeal. 

And  in  no  case  shall  the  said  clerk  insert  in  such  tran- 
script any  affidavit,  account,  or  other  document  or  writing, 
or  other  matters  which,  according  to  the  decisions  of  the 
court,  have  been  held  to  constitute  no  part  of  the  record  of 
a  cause.  This  rule  shall  not  extend  to  appeals  or  writs  of 
error  in  chancery  or  criminal  causes. 

It  is  further  ordered  that  the  clerk  of  the  court  below 
shall  arrange  the  several  parts  of  the  record  aforesaid  ac- 
cording to  their  chronological  order.  The  clerk  of  this 
court  shall  not  tax,  as  costs,  in  this  court  any  matter  inserted 
in  such  transcripts,  contrary  to  this  rule. 

The  party,  or  his  attorney,  may,  by  praecipe,  indicate  to 
the  clerk  and  direct  what  of  the  files  of  the  cause  shall  be 


vi  Rules  of  Supreme  Coukt. 

copied  into  the  record ;  and  in  sucli  case,  if  the  record  shall 
be  insufficient,  it  shall  be  supplied  at  his  costs,  and  if  unnec- 
essarily voluminous  he  shall  pay  the  costs  accrued  on  account 
of  the  copying  of  such  unnecessary  matters. 


ADOPTED   AT    SPRIKGriELD,   JAmJART    TERM, 

1858. 


The  time  allowed  for  each  argument,  in  cases  before  this 
court,  shall  be  restricted  to  one  hour,  unless  otherwise 
specially  permitted,  but  counsel  may  file,  in  addition,  such 
written  arguments  as  they  shall  think  proper. 

The  copies  of  the  brief  required  by  rule  20  shall  be 
printed  in  the  form  required  for  abstracts  by  rule  47.^ 

"I  '■■■■■■  '■ 

1  These  numbers  refer  to  those  given  in  the  Statutes  of  Illinois,  by 
ScATES,  Treat  and  Blackwell. 
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DECISIOI^S 


OF 


THE   SUPREME  COURT 


OF  THE 


STATE  OF  ILLINOIS. 


NOVEMBER  TERM,  1856,  AT  MOUNT  VERNON. 


Thomas  J.  "Wilbanks  et  al.  v.  Robert  A.  D.  Wilbanks,  by 
William  Maddox,  Giiardiaiij  etc. 

Error  to  Jefferson. 

CONSTRUCTiox  OF  WILL  —  Devise  to  one  of  property  helonging  to  another 
devisee  —  Election  —  Conclusive. —  If  a  testator  devises  an  estate  be- 
longing to  liis  son  to  a  thii-d  person,  in  the  same  will  bequeathing  a 
legacy  to  his  son,  the  son  must  either  relinquish  his  claim  to  his  estate, 
or  to  the  legacy  or  bequest.  The  son  may  elect  which  he  will  take ; 
and  if  he  has  knowledge  of  the  condition  of  the  property,  he  will  be 
concluded  by  his  election. 

A.  manied  and  had  several  children ;  he  purchased  forty  acres  of  land 
in  the  name  of  his  wife,  who  afterward  died.  A.  married  a  second 
time,  and  by  this  marriage  had  one  child ;  at  his  decease,  by  his  last 
will  he  gave  this  forty  acres  of  land  to  his  wife,  at  her  death  to  de- 
scend to  her  child ;  giving  bequests  and  legacies  to  the  children  of  his 
first  marriage,  which  they  accepted ;  these  children,  as  heirs  of  their 
mother,  afterward  in  ejectment  sought  to  recover  the  forty  acres  be- 
queathed to  the  child  of  the  second  man-iage.  Held,  that  the  chil- 
dren of  the  first  marriage,  having  elected  to  take  under  the  will,  could 
not  afterward  divest  the  other  heir,  although  their  father  had  by  his 
wUl  disposed  of  this  land,  not  being  his. 
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18  WiLBANKS   V.  TVlLBANKS.  [NoV.y 

The  defendant  in  error  filed  his  bill  against  tlie  plaintiffs, 
to  enjoin  the  plaintilTs  from  prosecuting  an  action  of  eject- 
ment against  Walter  S.-  Akin  and  David  Eotramel,  for  the 
recovery  of  forty  acres  of  land  which  the  defendant  in  error 
claims  under  the  will  of  his  father,  Eobert  A.  D.  Wilbanks, 
deceased. 

The  bih  states  that  K.  A.  D,  Wilbanks,  the  father,  entered 

the  forty  acres  in  the  name  of  his  wife,  Sarah  TJ.  Wilbanks ; 

that  she  died  leaving  the  plaintiffs  in  error  her  heirs  at  law 

by  her  said  husband ;  that  the  forty  acres  in  dispute 

[*18]  were  part  of  '^the  homestead  or  farm  upon  which  said 

Wilbanks,  the  father,  and  wife  resided. 

That  Wilbanks,  the  father,  married  a  second  time,  and 
afterward  died,  leaving  a  son,  the  defendant  in  error,  by  his 
second  wife,  and  made  a  will  bequeathing  to  his  said  second 
wife,  for  life,  the  homestead,  and  at  her  death  willed  it  to 
the  defendant  in  error,  and  that  the  forty  acres  were  in- 
cluded in  the  bequest. 

That  the  plaintiffs  in  error  were  also  provided  for,  one  of 
them  (T.  J.  Wilbanks)  having  a  specific  bequest  left  to  him, 
of  real  and  personal  estate,  and  that  the  others  were  also,  as 
to  the  balance  of  the  real  estate  of  the  testator  undisposed 
of,  made  residuary  legatees. 

The  defendant  in  error  asks  that  the  plaintiffs  be  enjoined 
from  prosecuting  their  action  at  law,  for  the  reason  that 
the  intestate,  b}'-  devising  the  said  tract  of  land  to  the  de- 
fendant, intended  to  put  the  plaintiffs  off  with  what  he  gave 
them  under  the  will,  and  that  the  plaintiffs  ought  to  elect 
whether  they  would  refund  the  value  of  the  land  or  be  per- 
petually enjoined  from  prosecuting  their  action  at  law. 

The  plaintiffs  demurred  to  the  bill  generally  and  spe- 
cially, and  contend  that  the  facts  stated  in  the  bill  do  not 
warrant  the  issuance  of  an  injunction  against  the  plaintiffs, 
because  the  defendants  to  the  suit  at  law  are  not  parties ; 
that  from  the  face  of  the  bill  they  are  manifestly  proper 
parties  to  the  proceedings,  and  for  that  cause  the  demurrer 
ought  to  have  been  sustained  to  the  bill ;  they  also  contend 
that  the  facts  stated  in  the  bill  do  not  sliow  a  case  of  elec- 
tion in  equity  at  all,  because :  1st,  they  were  residuary  leg- 
atees ;  2d,  Wilbanks,  the  intestate,  was  tenant  by  the  curtesy, 
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and  had  an  interest  in  the  land  in  question ;  3d,  because  the 
testator  treated  the  land  as  his  own  property ;  and,  4th,  the 
forty  acres  of  land  in  dispute  are  not  described  in  the  will 
at  all,  and  the  court  will  not  supply  the  defect  by  iiuplica- 
tLon,  from  the  fact  that  it  was  within  the  boundaries  of  the 
land  bequeathed  to  his  second  wife  and  the  defendant  upon 
her  decease. 

The  demurrer  was  sustained.  The  plaintiffs  stood  by 
their  demurrer ;  but  the  court  ruled  them  notwithstandino- 
to  answer  over,  which  they  refused  to  do.  A  decree  pro 
confesso  was  entered  at  September  term,  1855,  of  the  Jef- 
ferson circuit  court,  and  the  plaintiffs  were  perpetually  and 
unconditionally  enjoined  from  prosecuting  their  suit  at  law. 

The  plaintiffs  assign  for  error  the  ruling  of  the  court  be- 
low on  the  demurrer,  and  contend  that  the  demurrer  ouo-ht 
to  have  been  sustained  to  the  bill,  and  that  the  overruhno- 
the  demurrer  and  granting  the  injunction  was  erroneous, 
and  that  the  decree  of  the  court  was  rendered  w^ithout  any 
equity  whatever  to  support  it;  and  further,  that  if 
the  injunction  ought  to  have  "^'been  awarded  at  all,  it  [*19] 
ought  to  have  been  awarded  on  condition  of  the 
plaintiff  failing  to  elect. 

R.  S.  jSTelson,  for  plaintiffs  in  error.  D.  Baugh,  for  de- 
fendant in  error. 

ScATEs,  C.  J.  The  testator  in  this  case  disposed  of  aU  his 
estate,  both  real  and  personal.  The  objects  of  his  bounty 
w^ere  exclusively  those  upon  whom  the  law  would  have  cast 
the  estate  in  case  of  intestacy,  but  whether  in  the  same  pro- 
portions under  the  wiU  as  at  law  does  not  appear.  "Whether 
the  provisions  of  the  will  are  as  beneficial  as  those  of  the 
law,  or  not,  the  devisees  may  not  therefore  disturb  or  set 
aside  its  provisions,  unless  under  circumstances  which  raise 
a  right  of  election. 

The  widow  accepted  the  devise  made  to  her,  which  barred 
her  dower,  and  the  heirs  as  such  merely  could  not  avoid  the 
provisions  of  the  will  which  disposed  of  the  whole  estates, 
real  and  personal,  so  far  as  they  belonged  to  the  testator. 
The  legal  title  to  the  tract  in  controversy  was  not  in  the 
testator,  but  the  plaintiffs,  his  children  by  a  former  wife,  as 
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heirs  to  their  mother,  in  whose  name  the  land  had  been  pur- 
chased of  the  United  States. 

The  testator  devised  this  tract  to  liis  second  wife  for  life, 
as  a  part  of  his  homestead,  with  remainder  to  defendant  in 
fee,  his  son  by  the  second  wife. 

The  object  of  the  bill  by  defendant  is  to  enjoin  the 
plaintiffs  from  proceeding  in  ejectment  to  recover  the  land 
as  heirs-at-law  of  their  mother,  upon  the  ground  that  they 
have  devises  and  bequests  made  to  them  by  the  same  will, 
of  which  they  have  accepted,  and  they  can  not,  therefore,  in 
equity  and  conscience,  be  permitted  to  claim  under  the  will 
the  benefit  of  the  devises  and  bequests  to  them,  without 
giving  full  effect  to  it  in  every  respect  so  far  as  they  are 
concerned. 

We  think  the  circumstances  clearly  present  a  case  for 
election  (waiving  any  question  of  a  resulting  trust  for  the 
husband),  and  assuming  the  fact  to  be  as  is  alleged,  that  the 
provisions  of  the  will  have  been  accepted,  the  plaintiffs  are 
estopped  in  equity  and  conscience  from  all  claim  to  this 
tract  of  their  own,  which  is  given  to  the  defendant.  In  the 
general  language  of  the  authorities,  they  may  not,  at  the 
same  time,  take  under  the  will  and  contrary  to  it.  This  was 
the  doctrine  of  the  civil  law,  from  whence,  doubtless,  we 
derived  the  rule.  But  it  seems  to  have  been  confined  to 
cases  of  wills  by  the  civil  law,  while  the  rule  with  us 
[*20]  has  been  extended  to  deeds  *and  other  contracts,  and 
it  has  been  held  to  be  the  rule  at  law  as  well  as  in 
equity. 

The  intention  of  the  author  of  the  deed  or  will  to  dispose 
of  property  which  is  not  his  must  be  manifest;  it  is  difficult 
to  apply  the  doctrine  of  election  when  the  testator  has 
some  present  interest  in  the  estate  disposed  of,  though  not 
entirely  his  own,  for  it  might  be  that  he  intended  to  dispose 
only  of  his  own  interest.  Yet  it  is  a  question  of  intention 
which  is  to  prevail,  and  will  be  gathered  from  the  terms  of 
the  instrument. 

An  absolute  power  in  the  testator  to  dispose  of  the  sub- 
ject, and  an  intention  to  exercise  that  power,  seems  in  gen- 
eral sulficient  to  make  a  case  of  election ;  a  devise  to  the 
heir,  although  inoperative,  compels  him  to  elect  between 
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tlie  estate  devised  and  claims  adverse  to  the  v^^ill.  The 
estate  descending  to  the  heir  under  his  election  to  claim 
against  the  will,  descends  subject  to  the  implied  condition. 

These  principles  are  extracted  from  Mr.  Swanston's  note 
to  Dillon  V.  Parker,  1  Swanst.  R.  394,  h.  The  doctrine  of 
election  is  very  fullv  and  comprehensively  laid  down  in  that 
case  and  note,  and  in  Gratton  v.  Hmoard,  1  Swanst.  R.  413, 
and  note  c.  See,  also,  JVoys  v.  Mordaunt,  2  Yern.  E.  581 ; 
2  Story,  Eq.  Jurisp.  sees.  1075  to  1096 ;  2  Williams  on  Ex'rs, 
1236,  sec.  9  of  Election  (E),  and  notes;  1  Roper  on  Husb. 
and  Wife,  566,  note  I  (7  Law  Lib.  334). 

It  has  been  suggested  that  the  testator  here  was  tenant  by 
the  curtesy  of  this  tract  of  land,  and  it  should  therefore  be 
intended  and  understood  that  he  devised  that  interest  which 
belonged  to  him,  and  not  the  fee,  v\^hich  was  in  his  children 
by  his  first  wife.  This  ^-iew  of  the  devise  can  not  help  or 
explain  away  the  plain  and  obvious  meaning  and  intention 
upon  the  face  of  the  instrument,  and  that  was  to  pass  the 
fee  in  all  the  Jands  disposed  of  in  the  will.  Besides,  this 
Avould  make  the  will  inoperative  as  to  this  tract,  for  the 
estate  by  curtesy  terminated  with  the  life  of  the  testator,  at 
which  time  the  devise  took  effect.  We  can  not  indulge  in  a 
construction  that  would  defeat  the  intention,  make  the  pro- 
vision inoperative,  or  render  the  will  void.  Nor  can  we 
indirectly  do  the  same  thing  by  supposing  that  the  testator 
believed  this  tract  to  belong  to  him,  and  intended  only  to 
dispose  of  so  much  as  belonged  to  him.  Where  such  appears 
to  have  been  the  clear  intention  of  the  testator  to  dispose 
of  so  much,  and  no  more  than  he  might  own,  and  the  par- 
ticular property  Avas  devised  or  bequeathed  under  the  im- 
pression that  it  belonged  to  the  testator,  then  it  maybe  that 
the  question  of  repugnancy  and  election  might  not  arise ;  but 
the  devisee  or  legatee  might  take  the  interest  given, 
without  surrendering  his  claim  to  his  own  '^•property.  [*21] 
Still  the  foundation  of  the  doctrine  of  election  is 
the  intention  of  the  testator.  So  that  when  he  clearly  in- 
tends to  dispose  of  the  property  of  another,  real  or  per- 
sonal, although  the  will  or  deed  alone  and  of  itself  may  be 
ineffectual,  inoperative,  or  void  as  a  conveyance  or  sale,  yet 
it  affords  authentic  evidence  of  the  intention  of  the  testator 
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or  grantor,  and  that  intention  shall  be  made  effectual  and 
prevail  to  transfer  the  property  of  one  who  accepts  a  bene- 
fit under  such  will  or  deed.  2  Story,  Eq.  Jurisp.  sec.  1077. 
Indeed,  in  section  1076,  Mr.  Justice  Story  illustrates  this 
doctrine  of  election  by  putting  a  case  precisely  like  that  be- 
fore us.  If  the  testator  should  devise  an  estate  belono-ina: 
to  his  son,  or  heir  at  law,  to  a  third  person,  and  should  in 
the  same  will  bequeath  to  his  son,  or  heir  at  law,  a  legacy 
of  8100,000,  etc.,  an  implied  or  constructive  election  is  raised. 
The  son  or  heir  must  relinquish  his  own  estate  or  the  be- 
quest under  the  wiU. 

The  party  is  entitled  to  a  full  knowledge  of  the  circum- 
stances, and  of  the  situation  and  value  of  the  estates  or  pro- 
visions made ;  and  an  "election  made  in  actual  ignorance  of 
material  facts  will  not  preclude  the  party  from  exercising 
the  right  anew  upon  obtaining  full  information.  This  rec- 
ord does  not  show  that  the  election  here  was  without  full 
knowledge  of  all  material  facts. 

But  admitting  that  the  plaintiffs  may  yet  make  a  new 
election,  if  the}^  claim,  by  descent  and  against  the  will,  aU 
the  lands  and  personalty  devised  and  bequeathed  to  them 
in  the  wiU,  they  will  be  hable  to  make  compensation  to  the 
disappointed  devisee  to  the  extent  of  the  value  of  the  devise 
intended  for  him.  So  that  equity  will  lay  hold  of  the  de- 
vise or  bequest  renounced,  and  substitute  compensation  for 
the  devise  or  bequest  defeated.  See  2  Story,  Eq.  Jurisp.,  and 
1  Swanst.  H.,  above. 

Whether  by  renunciation  the  party  forfeits  all  interest,  as 
in  case  of  estates  upon  express  conditions,  or  is  entitled  to 
an}^  surplus  after  full  compensation,  as  seems  to  be  war- 
ranted by  the  current  of  authorities,  is  immaterial  here,  it 
seems  to  us.  For  its  loss  to  defendant  from  the  midst  of 
his  homestead  tract  would  cost  plaintiffs  more  in  compensa- 
tion out  of  their  devises  than  it  could  be  Avorth  to  them 
thus  situated  and  surrounded.  And  they  can  not  now  assert 
their  title  as  heirs  to  their  mother,  without  making  compen- 
sation to  defendant  out  of  the  devises  to  them  in  the  will. 

Decree  affirmed. 
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*The    Ohio   &    Mississippi    Raileoad    Compant    -y.  [*22] 

AVm.  Palm  et  al. 

Error  to  St.  Clair. 

Pleading — Amendment  —  Continuance. —  Where  a  party,  on  the  trial 
of  a  suit  upon  a  note,  amends  his  declaration,  by  inseiling  that  the 
note  "  is  without  defalcation,  payable  and  negotiable  at,"  etc.,  it  is  such 
a  material  amendment  as  entitles  the  defendant  to  a  continuance,  i 

Defendants  in  error  sued  plaintiff  in  error  in  an  action  of 
debt.  Declaration  claims  |1,943.62  debt,  and  $100  damages. 
Two  counts  on  two  sealed  instruments  of  writing^.  Plea  — 
non  est  factum.  Motion  and  leave  given  by  court  to  amend 
declaration  upon  the  trial,  by  inserting  in  each  count  thereof 
"  without  defalcation,  for  value  received,  payable  and  negoti- 
able at  the  Bank  of  the  State  of  Missouri,"  upon  the  allowing, 
of  which  amendment  defendants  apphed  for  a  continuance. 
Court  denied  it.  Defendants  below  excepted.  Court  there- 
upon rendered  judgment  against  defendants  for  the  sum  of 
$1,646.23  and  costs. 

This  cause  was  heard  before  Breese,  judge,  at  August 
term,  1855,  of  the  St.  Clair  circuit  court. 


Underwood  and  Quick,  for  appellants.  G.  Kcerner,  for 
appellee. 

^Amendment  of  pleadings — Continuance. —  Instances  of  material 
amendments.  Covell  v.  Marks,  1  Scam.  535 ;  Brown  v.  Smith,  24  111.  196. 
Where  there  was  a  stipulation  with  respect  to  the  matter  in  the  decla- 
ration, though  material,  held  not  erroneous  to  refuse  a  continuance. 
Dobbins  v.  Higgins,  75  111.  440.  Amendments,  at  law,  are  not  ground 
for  a  continuance,  unless  an  affidavit  is  made  under  the  provisions  of 
section  26,  chapter  110,  Revised  Statutes  (Starr  &  C.  111.  Stat.  p.  1788),  and 
then  only  subject  to  that  section,  in  connection  with  section  44,  same 
chapter  (Stai-r  &  C.  111.  Stat.  p.  1811).  Such  an  affidavit,  if  made  on  behalf 
of  the  defendant,  should  show  that  he  has  a  defense  upon  the  merits,  and 
that  he  is  taken  by  surprise.  Mills  v.  Ex'rs  of  Bland,  76  lU.  381.  When 
the  plaintiff  struck  out  part  of  his  claim,  a  motion  for  a  continuance  was 
denied,  the  defendant  standing  in  no  worse  position,  and  failing  to  show 
why  he  was  not  prepared  to  proceed.  Crist  v.  Wray,  76  lU.  204.  After 
the  case  was  closed,  an  additional  count  was  filed,  and  a  motion  for  a 
<X)ntinuance,  unsupported  by  affidavit,  was  denied.  Chi.  &  Pacific  R'y 
C!o.  V.  Stein,  75  111.  41.  After  verdict  such  amendments  are  not  permis- 
sible, except  upon  terms  of  payment  of  costs,  setting  aside  the  verdict, 
and  granting  a  new  trial.     Brown  v.  Smith,  24  111.  196. 
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ScATEs,  C.  J.  Upon  the  trial,  to  obviate  an  objection  to 
reading  tlie  notes  sued  on  in  evidence,  by  reason  of  a  vari- 
ance, on  leave  the  defendants  amended  by  inserting  in  the 
declaration  the  further  description  of  the  notes,  that  is, 
"  without  defalcation,  for  value  received,  payable  and  nego- 
tiable at  the  Bank  of  the  State  of  Missouri."  Thereupon 
the  plaintiff  asked  a  continuance  because  of  the  materiality 
of  the  amendment.  Its  refusal  is  the  greund  of  error  as- 
signed. 

The  amendment  was  a  material  alteration  of  the  contract 
sued  on.  A  tender  at  the  bank  on  the  day  would  be  no 
answer  to  the  contract  as  laid  in  the  first  instance,  but  would 
fully  answer  the  contract  as  laid  in  the  amended  declaration. 
Thus  was  the  party  surprised  on  the  trial  by  allowing 
notes  to  be  read,  of  which  the  first  notice  was  then  given. 

Where  the  place  of  payment  is  fixed  in  and  part  of  the 
contract,  it  must  be  so  described ;  and  an  omission  to  do  so 
would  be  a  material  variance.  Chit,  on  Bills,  153, 154.  Pres- 
entation for  and  demand  of  payment  should  be  made  at 

that  place.  Id.  565,  153,  154. 
[*23]  *The  party  is  entitled  to  a  continuance  when  ma- 
terial amendments  are  made.  Haivks  v.  Lands,  3  Gil. 
E.  230,  231 ;  Covell  v.  Marks,  1  Scam.  E.  205 ;  111  Mut.  Fire 
Ins.  Co.  V.  Marseilles  Manufacturing  Co.  1  Gil.  E.  259 ;  Eev. 
Stats.  1S15,  p.  416,  sec.  23. 

Though  this  amendment  might,  at  this  stage  of  the  case, 
be  within  the  discretion  of  the  court,  yet  in  case  of  material 
amendments,  the  other  party  is  entitled  to  a  continuance. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


James  M.  Aoktson  et  al.  v.  Edward  H.  Eidgway  and  Daniel 
G.  Anderson,  Administrators,  etc. 

Error  to  Franklin. 

Sheriff's  sale  of  realty  —  Setting  aside  for  fraud  against  pur- 
chaser—  Execution. —  In  April,  1842,  A.  recovered  a  judgment  against 
B.  and  C. ,  in  the  circuit  court  of  which  B.  was  clerk ;  in  September 
following,  D.  recovered  a  judgment  against  the  same  parties ;  D.  was 
induced  by  B.  and  C.  to  bid  off  certain  real  estate  at  a  sale  by  the  sher- 
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iff  without  notice,  the  defendants  consenting,  for  which  real  estate  he- 
afterward  increased  liis  bid  to  satisfy  his  judgment,  and  took  a  deed. 
A.  subsequently  had  the  same  real  estate  sold  in  a  similar  manner,  and 
bid  it  in  and  took  a  deed  from  the  sheriff.  On  a  bill  filed  by  D.  it  was 
lield:  That  the  sale  to  D.  should  be  set  pside.  and  that  he  should  have 
execution  to  recover  his  debt,  B.  and  C.  having  concealed  the  prior 
lien  from  him  and  his  attorney,  and  had  thereby  induced  him  to  i^ur- 
chase  the  land  in  satisfaction  of  his  judgment,  which  land  was  subse- 
quently held  by  others  by  force  of  the  prior  judgment,  i 

BuEK,  McKee  &  Co.  recovered  judgment  against  the 
defendants,  Edward  H.  Ridgnvay  and  Eli  D.  Anderson,  de- 
ceased, for  $300  or  thereabouts,  and  costs,  at  the  April  term, 
1842,  of  the  Jefferson  circuit  court. 

The  plaintiffs,  at  September  term  following  of  said  court, 
recovered  a  judgment  against  the  same  parties  for  ^1,000, 
or  thereabouts,  and  costs  of  suit. 

Several  executions  and  venditioni  exponas  were  issued  in 
favor  of  the  judgment  creditors.  Levies  were  made  upon 
the  real  estate  of  defendants,  and  some  money  was  made  on 
plaintiffs'  judgment  by  sale,  and  other  real  estate  appraised 
and  not  sold  for  want  of  bidders,  under  the  valuation  law 

^Suppressio  veri — Equity. — In  equity  the  suppression  of  facts  which, 
if  known,  would  have  prevented  a  purchase,  vitiates  the  sale.  Lock- 
bridge  V.  Foster,  4  Scam.  569.  Where  confidential  relations  exist,  such 
as  those  between  principal  and  agent,  the  secret  acquisition  of  the  title 
or  rights  of  property  of  the  principal,  by  the  agent,  whether  under  legal 
process  or  otherwise,  is  such  a  concealment  of  facts  as  equity  will  relieve 
against.  Emmons  v.  Moore,  8o  111.  304 ;  Watt  et  al,  v.  McGalliard,  67 
HI.  513;  Davis  v.  Hamlin,  108  111.  39. 

Where  no  relation  of  confidence  exists,  suppressio  veri  consists  in  sup- 
pressing those .  facts  wliich  one  is  under  a  legal  or  equitable  obligation 
to  communicate.  Thus,  the  concealment  of  the  minority  of  a.  feme  covert, 
conveying  in  her  own  right,  will  be  relieved  against.  Bryan  &  Morrison 
V.  Prunm,  Breese,  59,  and  notes,  Beecher's  ed.  But  where  the  owners 
of  an  estate  in  remainder  decided  to  partition  it,  purchasing  in  the  out- 
standing life  estate,  as  the  result  of  an  agi-eement  between  themselves, 
undisclosed,  it  was  held  that  the  purchase  was  valid.  Fish  v.  Cleland, 
33  ni.  338;  Cleland  v.  Fish,  43  111.  383.  A  conveyance  by  a  debtor,  by 
way  of  gift,  concealed  from  creditors  with  whom  he  effected  a  compro- 
mise, will  not  be  distm-bed  where  such  conveyance  was  made  anterior  to 
incm-ring  the  indebtedness.     Jackson  v.  Minor,  101  111.  550. 

Failure  to  disclose  is  of  no  importance  where  the  information,  although 
not  revealed,  was  known  to  and  acted  upon  by  the  other  party.  White- 
sides  V.  Taylor,  105  lU.  496. 
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^vh.ich  was  then  in  force,  and  both  said  judgments  remained 
unsatisfied  until  the  8th  day  of  May,  1845. 

On  the  8th  day  of  May,  1845,  an  execution  or  venditioni 
exj)onas  was  isStied  in  favor  of  the  plaintiffs,  and  levied  upon 
lot  59,  in  tlie  town  of  Mount  Yernon,  which  lot  was 
[*24]  sold  for  $150,  *and  bid  off  by  plaintiffs  at  sheriff's 
sale,  by  the  express  consent  of  the  defendants,  with- 
out being  advertised  previous  to  the  sale,  the  defendants 
having  expressly  waived  notice,  and  the  plaintiffs  afterward 
increased  their  bid  $100. 

On  the  11th  day  of  February,  1846,  an  execution  was 
issued  in  favor  of  plaintiffs,  and  levied  upon  lot  61,  for  which 
they  bid  $227.36,  at  sheriff's  sale,  on  the  21st  of  March,  1846, 
which  was  given  up  by  defendants  to  be  sold,  and  notice  of 
sale  waived  as  before.  The  sale  of  lots  59  and  61  satisfied 
plaintiffs'  debt,  and  the  amount  bid  for  said  lots  by  plaintiffs 
Avas  as  much  as  they  were  w^orth. 

On  the  17th  day  of  April,  1846,  an  execution  was  issued  in 
favor  of  Burk,  McKee  &  Co.,  and,  by  consent  of  Kidgway, 
levied  upon  the  same  lots  sold  under  plaintiffs'  execution, 
and  bid  off  by  them;  the  defendants  waived  notice  of  sale 
as  before,  and  the  lots  were  sold  and  bid  off  by  Burk,  McKee 
&,  Co.,  for  their  full  value. 

A  deed  was  made  to  Burk,  McKee  &  Co.  by  the  sheriff, 
who  obtained  full  possession  of  the  property,  and  have  since 
sold  it  to  a  ho/ia  fide  purchaser  in  fee,  and  the  plaintiffs' 
title  has  entirely  failed,  and  they  have  in  fact  lost  the  bal- 
ance of  their  debt,  amounting  to  $500,  and  the  interest  due 
thereon. 

The  plaintiffs  were  non-residents  of  the  state  from  the 
time  that  judgment  was  rendered  up  to  the  time  the  lots 
were  sold,  and  did  everything  in  reference  to  the  sale  by 
their  agent  or  attorneys,  who  were  non-residents  of  the 
county  of  Jefferson,  and  lived  at  Shawneetown,  and  seldom 
attended  court. 

The  defendants  lived  in  Jefferson  county,  and  Ridgway 
was  clerk  of  the  circuit  court  from  the  time  of  the  rendition 
of  the  judgment  in  favor  of  plaintiffs  and  Burk,  McKee  & 
Co.,  up  to  and  after  the  sale  of  said  lots,  and  the  defendants 

had  abundance  of  other  real  estate  during  all  the  time  that 
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elapsed  from  the  rendition  of  the  judgment  to  their  being 
satisfied  by  said  sale,  and  really  gave  up  said  lots  to  both 
creditors. 

The  plaintiffs  filed  their  bill  at  the  May  term,  1851,  of  the 
Jefferson  circuit  court,  setting  forth  the  above  facts  in  sub- 
stance, and  charging  that  defendants  ^yere  at  least  guilty  of 
a  constructive  fraud  upon  them,  and  also  prayed  relief  on 
the  ground  of  their  title  failing  to  said  lots,  and  the  gross 
iniquity  of  the  transaction,  and  that  the  satisfaction  be  set 
aside,  or  that  a  decree  be  rendered  against  one  or  both  de- 
fendants for  the  amount  actually  due  them,  with  interest. 

The  defendants  answered  the  bill  and  plaintiffs  replied, 
and  the  venue  was  changed  to  Franklin  circuit  court,  where 
the  bill  was,  on  a  final  hearing  of  the  cause  at  September 
term,  1855,  of  said  court,  dismissed;  Paeish,  judge,  pre- 
siding. 

The  cause  is  brought  into  this  court  by  writ  of  error 
by  *plaintijffs,  who  seek  to  reverse  the  judgment  of  [*25] 
the  circuit  court, 

R.  S.  Nelsok  and  TV.  H.  Undekwood,  for  plaintiffs  in 
error.     R.  F,  Wixgate,  for  defendants  in  error. 

Skinnek,  J.  This  was  a  bill  in  equity  to  set  aside  a  sale 
on  execution  of  real  estate. 

Burk,  McKee  &  Co.,  at  the  April  term,  1842,  of  the  Jef- 
ferson circuit  court,  recovered  a  judgment  against  Eidgway 
and  Anderson.  Riggs  &  Co.,  whose  interest  the  complain- 
ant, James  P.  Erskine,  represents,  at  the  following  Septem- 
ber term  of  said  court,  recovered  a  judgment  against  the 
same  parties.  Executions  were  issued  upon  both  judgments 
within  a  year  of  the  respective  recoveries.  On  the  8th  day 
of  May,  1845,  execution  issued  upon  the  judgment  of  Riggs 
&  Co.,  under  which  lot  59,  in  block  10,  in  the  town  of  Mount 
Vernon,  was  sold  to  the  plaintiffs  in  execution  for  $150. 
On  the  11th  day  of  February,  1846,  execution  issued  upon 
the  same  judgment,  and,  by  arrangement  between  the  par- 
ties, the  execution  creditors  increased  their  bid  for  lot  59  to 
$250,  and  the  execution  creditors  took  lot  61,  in  said  block  10, 
at  $227.30,  the  amount  of  the  balance  due  on  the  judgment 
and  execution.     This  arrangement  was  made  on  the  21st 
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da}^  of  March,  1846,  the  judgment  debtors  expressly  author- 
izing the  sherijff  to  sell  the  property  under  the  execution 
forthwith,  and  without  giving  public  notice  thereof,  reserv- 
ing their  right  of  redemption  for  fifteen  months,  and  the 
execution  creditors  bidding  at  such  sale  the  balance  due  on 
the  judgment  and  execution,  which  was  about  the  real  value 
of  the  property. 

On  the  ITth  day  of  April,  1846,  an  execution  issued  upon 
the  judgment  of  Burk,  McKee  &  Co.,  and  the  same  lots 
were  sold  under  it  to  the  plaintiffs  in  execution,  by  a  like 
arrano-ement  between  them  and  the  defendants  in  execution, 
and  without  public  notice,  and  who  finally  obtained  a  sher- 
iff's deed  therefor,  and  hold  the  property  under  the  title 
thus  acquired. 

Eido-way  was  clerk  of  the  said  circuit  court  when  the 
several  judgments  were  rendered  and  when  the  sales  were 
made,  and  Riggs  &  Co.  were  non-residents,  and  their  attor- 
ney, who  lived  at  a  considerable  distance  from  Jefferson 
county,  nor  themselves,  had  actual  knowledge  of  the  exist- 
ence of  the  judgment  of  Burk,  McKee  &  Co.  It  is  evi- 
dent the  sale  to  Biggs  &  Co.  was  made  by  mutual  arrange- 
ment between  the  parties,  at  the  supposed  or  agreed  value 
of  the  property,  and  that  the  sheriff  did  not  make  the  sale 
under  the  provisions  of  the  law,  but,  in  a  manner,  as 
[*26]  the  agent  of  the  defendants  in  execution.  *It  was  by 
their  authority,  and  not  that  of  the  law,  that  the  sale 
was  made  without  public  notice. 

The  defendants  in  execution  must  have  known  of  the  prior 
judgment  of  Burk,  McKee  &  Co. ;  and  Eidgway,  as  clerk, 
and  who  as  such  issued  the  executions,  can  not  be  supposed 
to  have  been  in  fact  ignorant  of  the  prior  lien  of  that  judg- 
ment, and  that  the  same,  if  enforced  against  this  property, 
would  render  the  title  acquired  under  Biggs  &  Co.'s  judgment 
worthless.  When,  therefore,  they  obtained,  by  arrange- 
ment with  Biggs  &  Co.,  $100  more  than  they  were  obliged 
by  their  bid  and  previous  purchase  to  pay  for  lot  59,  and 
full  satisfaction  of  the  judgment  by  the  sale  to  them  of  lot 
61,  made  by  the  sheriff  without  complying  with  the  require- 
ments of  the  laAv,  they  were  bound  by  good  faith  and  the 
plainest  rules  of  fair  deahng  to  have  informed  Biggs  & 

13 


1856.]  Stokek  v.  Gkeendp.  27 

Co.  of  the  prior  judgment  against  them ;  but,  instead  of  so 
doing,  they  induced  them  to  buy,  supposing  they  were  get- 
ting the  title  to  the  lots,  and  in  ignorance  of  a  material  fact 
within  their  knowledge  affecting  the  property,  and  after- 
ward obtained  the  application  of  the  same  property  to  the 
satisfaction  of  the  prior  judgment  by  a  similar  sale  under 
that  judgment,  made  without  public  notice. 

So  far,  then,  as  these  complainants  are  concerned,  the  sale 
must  be  treated  as  made  by  Ridgway  and  Anderson,  and 
not  as  a  judicial  sale,  for  such  it  was  in  effect,  reserving  the 
right  of  redemption. 

The  suppression  of  fact  in  a  matter  material  to  be  known 
in  a  transaction  pending  is,  both  at  law  and  in  equity,  equiv- 
alent to  the  assertion  of  falsehood.  Lockridge  v.  Foster^ 
4  Scam.  R.  389. 

The  complainants  have  taken  nothing  by  the  purchase, 
and  are  entitled  to  the  money  bid,  with  interest. 

Anderson  having  died  since  this  transaction,  his  adminis- 
trator is  made  a  party  defendant  with  Ridgway,  and  a  de- 
cree will  be  entered  in  this  court  in  favor  of  complainant, 
James  P.  Erskine,  the  assignee  of  Riggs  &  Co.,  and  against 
Ridgway,  for  the  amount  of  the  sales  of  lots  59  and  61,  with 
interest,  and  for  costs  in  this  court  and  the  court  below, 
with  an  award  of  execution  therefor  against  Ridgway,  and, 
in  case  of  non-payment  by  Ridgway,  that  the  same  be  paid 
by  the  administrator  of  Anderson,  in  the  due  course  of  ad- 
ministration. 

Decree  reversed,  and  decree  in  this  court. 

Decree  reversed. 


*'WiLLiAii  Stoker  v.  Darius  Greenup  et  al.         [*27] 
Error  to  Washington. 

Sheriff's  sale  —  Sale  to  satisfy  sheriff's  fees  —  Who  not  bona  fide  pur- 
chaser.—  A  plaintiif,  who  is  present  at  a  sheriff's  sale  of  land,  decrying 
the  title  of  the  defendant,  if  he  afterward  acquires  the  same  land  from 
a  deputy  sheriff,  to  whom  it  was  sold  for  $10,  to  be  satisfied  by  liis  fees 
due  for  previous  services  rendered  in  the  same  suit,  wUl  not  be  con- 
sidered a  hona  fide  purchaser.     In  such  a  case,  where  the  defendant 

Cited  :  36  111.  405. 
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neglected  to  redeem,  and  rested  a  long  time  without  seeking  redress. 

the  parties  being  old  litigants,  the  court  will  compel  each  to  do  equity.  ^ 
Sale  to  sheriff  for  fees,  irregular. —  A  sale  to  a  depvity  sheriff  to  be 

satisfied  in  his  fees  is  irregTilai- ;  the  proceeds  of  the  sale  should  be 

money,  to  be  divided  among  all  tliose  having  rights  therein.-^ 
Sale  not  to  be  ex  masse. —  Land  sold  under  execution  should  be  offered 

in  parcels ;  a  sale  of  one  hundred  and  sixty  acres  in  mass  for  $10  will 

not  be  approved.3 

1  Public  sale  —  Preventing  competition. —  Any  agTeemeut  between  per- 
sons not  to  bid,  preventing  the  attendance  of  intended  bidders,  or  assert- 
ing adverse  claims,  is  an  interference  with  competition,  Coffey  v.  Coffey, 
16  ni.  141;  Loyd  V.  Malone  et  al.  33  111.  43;  Wilson  v.  Kellogg,  77  111. 
47 ;  Bethel  et  al.  v.  Sharp  et  al.  25  lU.  173 ;  Dutcher  et  al.  v.  Leake,  44 
ni.  39S.  But  a  sale  will  not  be  set  aside  on  this  ground,  where  laches 
are  shown.  Kellogg  v.  Wilson,  89  111.  357.  An  agi-eement  between  a 
senior  and  a  junior  mortgagee,  for  the  former  to  bid  the  amount  of  his 
mortgage  on  a  portion  of  the  premises,  will  not  vitiate  a  sale.  Garrett 
V.  Moss  et  al.  20  TU.  549. 

'^Satisfaction  of  execution. —  Money  is  the  only  medium  tlu-ough 
which  an  execution  can  be  satisfied.  Dibble  et  al.  v.  Briggs,  28  111.  48 ; 
Hood  V.  Moore  et  al.  4  Gilm.  99.  Depreciated  bank  note  can  not  be  re- 
ceived.   Trumbull  v.  Nicholson,  27  111.  149 ;  Nolan  v.  Jackson,  16  111.  272. 

^Judicial  sales  of  realty. —  The  duty  of  an  officer  is  to  sell  in  separate 
parcels  (Cowen  v.  Underwood,  16  111.  222),  and  in  such  a  manner  as 
will  produce  the  largest  price  with  the  least  injury.  McLean  Co.  Bank 
V.  Flagg,  31  111.  290 ;  Hay  v.  Baugh,  77  lU.  500.  He  should  sell  in  smaller 
parcels  than  legal  subdivisions,  if  requested  by  the  judgment  debtor. 
Garrett  v.  Moss  et  al.  20  111.  549.  Sales  en  masse  are  voidable  only, 
McHaney  v.  Schenk,  88  111.  357 ;  Osgood  v.  Blackmore,  59  111.  201 ;  Rigney 
V.  Small,  60  111.  416.  As  to  mode  of  sale,  where  several  lots  are  included 
in  one  levy.  Morris  v.  Robey,  63  111.  462 ;  Cassidy  v.  Cook,  99  111.  385 ; 
Bradley  v.  Luce,  99  111.  234 ;  Douchett  v.  Kettle,  104  111.  356 ;  Phelps  v. 
Conover,  25  111,  313.  The  general  rule  is  to  adjourn  the  sale,  where, 
after  separate  offers,  or  an  offer  en  masse,  the  bid  is  merely  nom- 
inal. Roseman  et  al.  v.  Miller,  84  111.  297;  Cowen  v.  Underwood,  16 
ni.  22;  Phelps  v.  Conover,  25  HI.  313.  Sales  may  be  set  aside  on 
motion.  Day  v.  Graham,  1  Gilm.  435.  But  where  tliird  persons  are 
purchasers,  the  proceeding  must  be  by  bill.  Graham  v.  Day,  4  Gilm. 
389;  McLean  Co,  Bank  v.  Flagg,  31  111.  290.  But  it  is  only  upon  the 
ground  of  fraud  or  prejudice  to  interests.  Row  v.  Mead,  5  Gilm.  171 ; 
Fergus  v.  Woodworth,  44  111.  374 ;  MclSIullen  v.  Gable,  47  111.  67 ;  Williams 
V.  Rhodes  et  al.  81  111.  571 ;  Prather  et  al.  v.  HUl  et  al.  36  111.  402.  Then 
only  in  the  absence  of  laches  (Osgood  v.  Blackmore,  59  111.  261 ;  Rigney 
V.  Small.  60  111.  416 ;  Williams  v.  Rlwdes,  81  111.  571 ;  Prather  v.  Hill, 
supra;  Rhodes  v.  Fleming,  53  111.  196;  Walker  v.  Schram,  42  lU.  462; 
Fergus  v.  Woodworth,  44  111.  374),  the  rule  extending  to  heirs.  Witi- 
chell  V.  Edwards,  57  111.  41,  Sales  en  masse  are  only  valid  after  separate 
offers  are  ineffectual,  Martin  v.  Hargardine,  .46  111.  322 ;  Van  Valken- 
berg  V.  Trustees,  66  111.  103,    But  if  offered  separately,  and  not  sold, 
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This  cause  was  submitted  to  Ukderwood,  judge,  on  bill, 
answer,  replication  and  evidence,  at  October  term,  1854,  of 
tlie  Washington  circuit  court,  who  dismissed  the  bill  at  cost 
of  the  complainant,  and  lie  sues  out  this  writ  of  error.  The 
opinion  of  the  court  furnishes  a  statement  of  the  case. 

T.  I.  Lecoivipte  and  W.  Stoker,  for  plaintiff  in  error.  W. 
H.  &  J.  B.  Underwood  and  P.  E,  Hosmer,  for  defendants  in 
error. 

Skinner,  J.  This  was  a  bill  in  equity  to  set  aside  a  sale 
of  land  sold  on  execution,  and  to  enjoin  actions  brought  by 
the  holder  of  the  title  acquired  under  the  execution  sale 
asrainst  the  execution  debtor  for  cuttino*  timber  on  the  land. 
The  case  shows  a  judgment  recovered  in  the  circuit  court  by 
Lamb  and  Greenup  against  Stoker,  in  1815,  for  $106;  that 
execution  issued  upon  said  judgment,  and  came  to  the  hands 
of  the  sheriff  of  Washington  county  to  execute ;  that  one 
Harris,  his  deputy,  levied  the  same  on  one  hundred  and  sixty 
acres  of  laud  as  the  property  of  Stoker ;  that  after  the  levy, 
the  execution  came  to  the  hands  of  one  Eamsey,  as  coroner 
of  said  county,  who  in  the  same  year  sold  the  whole  tract  at 
public  sale  to  said  Harris  for  his  fees  in  the  case,  amounting 
to  SIO;  that  Harris  afterward  obtained  a  deed  therefor  and 
conveyed  the  land  to  said  Greenup.  The  record  also  shows 
that  the  land  was  susceptible  of  more  advantageous  sale  in 
smaller  portions,  and  that  the  same  was  sold  at  an  enormous 
sacrifice,  mainly  on  account  of  reports  then  m  circulation 
adverse  to  the  title  of  Stoker  to  the  land;  that  Greenup 
was  present  at  the  sale  and  dechned  bidding,  and  by  his 

and  then  sold,  en  masse,  courts  of  equity  will  sometimes  interfere  by  in- 
junction to  prevent  the  delivery  of  a  conveyance.  Ballance  v.  Loomis, 
23  111.  83;  Stewart  v.  Gives,  5  Gilm.  443.  But  not  against  a  subsequent 
grrantee,  unless  he  can  be  charged  with  fraud,  or  notice  of  the  conduct 
of  the  officer.  Hay  v.  Baugh,  77  111.  500.  The  same  rules  are  apph- 
cable  whether  the  sale  is  made  under  a  decree  in  equity,  or  under  the 
statute,  on  execution.  Meeker  v.  Evans,  35  111.  333.  And  when  set 
aside,  in  equity  the  lien  of  the  judgment  will  be  enforced  in  favor  of 
the  purchaser,  even  as  against  intervening  liens.  McHaney  v.  Sclienck, 
88  111.  351.  The  statute  does  not  allow  of  such  divisions  as  may  work 
oppression.  McLean  Bank  v.  Flagg,  31  lU.  290.  See  Starr  &  C.  HI. 
Stat.  1390,  oh.  77.  IT  13. 
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[*28]  conduct  *and  remarks  contributed  to  produce  the  im- 
pression that  Stoker's  title  was  worthless;  that  no  one 
biddino-,  Harris  offered  to  bid  on  the  land  the  amount  of  his 
fees,  being  $10,  and  that  the  same  was  struck  off  to  him  at 
that  sum,  and  the  bid  applied  to  his  fees  in  the  case.     It  is 
verv  clear  that  the  land  was  sacrificed  bv  reason  of  doubts 
and  fears  in  the  public  mind  of  Stoker's  title,  that  Greenup 
countenanced  and  encouraged  them,  and  finally  himself  ob- 
tained the  title  derived  under  the  sale.     We  can  not  regard 
Greenup  a  hona  fide  purchaser  without  shutting  our  eyes 
against  those  lights  bv  which  men's  actions  and  motives  are 
usually  judged ;  and  to  permit  him,  as  such,  to  hold  the  land, 
would  be  to  encourage  schemes  to  prevent  that  competition 
at  judicial  sales  which  it  is  the  policy  of  the  law  to  obtain. 
Nor  can  we  regard  the  sale  to  Harris,  the  officer  who  made 
the  levy,  in  satisfaction  of  his  costs  in  the  case,  in  any  more 
favorable  light.     The  coroner  had  no  right  to  sell  except  for 
money,  and  the  money  produced  from  the  sale  did  not  belong 
exclusively  to  Harris.     Others  were  equally  interested  with 
him  in  obtaining  their  costs,  and  had  equal  right  to  payment 
out  of  the  proceeds  of  the  sale.     To  allow.  Harris  to  hold  the 
one  hundred  and  sixty  acres  of  land  on  account  of  his  costs 
(and  such  would  be  the  effect  should  we  sustain  the  sale) 
would  be  unjust  to  other  officers  of  court  having  costs  in  the 
case  and  to  the  judgment  creditors,  and  would  sanction  prac- 
tices in  public  officers  wholly  inadmissible. 

But  Stoker  for  some  three  years  slept  on  his  rights,  neither 
redeeming  the  land  by  paying  the  paltry  sum  required  for 
that  purpose,  nor  attempting  to  avoid  the  sale.  In  1848,  on 
being  sued  by  Greenup  for  trespasses  on  the  land,  he  filed 
his  bill  for  equitable  relief,  and  since  tlien  the  cause  has  been 
pending,  and  is  now  for  the  second  time  in  this  court.  Equity 
favors  vigilance,  and  will  not  encourage  the  litigous  inclina- 
tions of  individuals.  Stoker  must  be  ready  to  do  equity 
when  he  invokes  it  in  his  behalf,  and  we  feel  not  only  justi- 
fied, but  required,  under  all  the  circumstances  of  the  case,  to 
grant  the  relief  prayed  upon  terms  equitable  in  themselves, 
and  which  will  remove  one  source  of  litigation  between 
Stoker  and  Greenup,  names  now  quite  familiar  in  this  court. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 

16 


185  6. J  Randolph  County  v.  Ralls.  29 

remanded,  with  directions  to  enter  a  decree  setting  aside  tlie 
sale,  and  also  the  conveyance  to  Greenup,  and  adjusting 
such  rights  as  may  exist  arising  out  of  the  execution,  sale, 
and  the  conveyance  to  Greenup,  upon  Stoker  paying,  or 
showing  that  he  has  paid,  the  judgment  mentioned  in  the 
complainant's  bill  and  the  interest  thereon,  together  with 
the  costs  accrued,  within  a  period  to  be  fixed  on  in 
such  decree ;  and  in  default  ^thereof ,  that  a  decree  be  [*29] 
entered  dismissing  the  complainant's  bill.  Stoker  to 
recover  of  Green ap  his  costs  in  this  court. 

Reversed  and  remanded. 

Decree  reversed. 


Randolph  County  v.  James  M.  Ralls. 
Ajppeal  froTTh  Randolph. 

JuMSDicnON  —  Not  conferred  by  consent  —  Effect  of  appearance  on  ap- 
peal.—  Although  a  court  not  having  jurisdiction  can  not  take  it  by 
consent  of  the  parties,  and  its  judgment  is  a  nullity,  yet  if,  on  appeal 
from  such  court  to  a  court  having  original  jurisdiction  of  the  matter, 
the  parties  voluntarily  appear  and  consent  to  a  trial,  the  judgment  in 
the  latter  court  will  be  binding. 

Venue. —  All  actions,  local  or  ti-ansitory,  against  any  county,  must  be 
commenced  in  the  circuit  court  of  such  county. 

Judgment  against  county  —  How  satisfied. —  The  mode  of  satisfaction 
of  a  judgment  against  a  county  is  that  provided  by  the  statute,  and 
a  dkection  of  that  mode  of  satisfaction  in  the  judgment  is  proper. 
Execution  does  not  issue  against  a  county. 

Written  opinion  unnecessary,  when. —  A  written  opinion  in  the  cir- 
cuit court,  in  a  matter  against  a  county,  where  the  ckcuit  court  has 
original  jm-isdiction,  is  unnecessary. 

James  M.  Ralls  presented  to  the  county  court  an  account 
for  certain  service  claimed  to  be  rendered  under  a  special 
act  of  the  legislature,  which  account  the  county  court  re- 
fused to  pay. 

From  the  order  rejecting  said  account,  the  said  plaintiff 
below  appealed. 

The  circuit  court  of  Randolph  county,  Breese,  judge,  pre- 
siding, at  May  term,  1856,  made  the  following  order  in  the 

Cited:  31  111.  197;  63  lU.  78;  85  lU.  451. 
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case :  "  And  now  come  the  said  parties,  and  by  consent  this 
suit  is  tried  by  the  court,  aud  the  facts  being  admitted,  and 
the  question  of  law  arising  thereon,  the  court  finds  for  the 
plaintiff  $403,"  for  copying  records,  etc.,  and  then  directed 
"  that  the  county  court  allow  the  same  and  issue  an  oi'der 
to  the  plaintiff  (Ealls)  in  due  form  of  law."  Motion  for  a 
new  trial  was  made  and  overruled.  The  county  thereupon 
appealed.  The  errors  assigned  are,  that  judgment  should 
have  been  for  appellant ;  that  the  circuit  court  entered  no 
judgment  whatever  in  the  case ;  that  the  court  did  not  re- 
mand the  case ;  had  not  jurisdiction  of  it ;  did  not  give  a 
written  opinion ;  and  that  judgment  was  defective. 

G.  Kgerner,  for  appellant.     W.  H.  &  J.  B.  Underwood, 
for  appellee. 

[*30]  ^Skinner,  J.  Ealls  presented  to  the  county  court 
of  Eandolph  county  a  claim  against  the  county  for 
allowance.  The  court  refused  to  allow  the  claim,  and  en- 
tered an  order  of  disallowance,  from  which  order  Rails 
appealed  to  the  circuit  court.  The  record  from  the  circuit 
court  shows  that  the  parties  appeared,  and  that  by  their 
consent  the  cause  was  tried  by  the  court.  The  circuit  court 
rendered  judgment  against  the  county,  and  directed  in  the 
judgment  order  that  the  county  court  allow  to  Ealls  the 
amount  of  the  judgment,  and  issue  to  him  an  order  therefor. 
From  this  judgment  the  county  of  Eandolph  appealed.  The 
material  assignments  of  error  are,  that  the  circuit  court  had 
no  jurisdiction;  that  the  court  rendered  no  valid  judgment; 
and  that  the  court  did  not  give  an  opinion  in  writing.  If  the 
county  court  had  not  jurisdiction  to  adjudicate  upon  the  claim 
of  Ealls,  and  render  a  judgment  conclusive  upon  the  rights 
of  the  parties,  so  long  as  it  remained  in  force,  it  is  clear  the  cir- 
cuit court  could  have  po  jurisdiction  by  t'w'i52^6  of  the  appeal. 
Leigh  v.  Mason,  3  Scam.  E.  249.  This  court,  in  the  case  of 
The  County  of  Yer7niUon  v.  Knight,  1  Scam.  E.  97,  held 
that  the  county  commissioners'  court,  to  which  the  county 
court  is  successor,  had  no  jurisdiction  to  adjudicate  upon  the 
claim  of  an  individual  against  the  county.  Eev,  Stats.  133, 
sec.  25 ;  id.  134,  sec.  29.  It  is  also  a  rule  of  law,  that  a  court 
having  no  jurisdiction  of  the  subject-matter  of  the  suit  can 
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not  take  cognizance  by  consent  of  the  parties.  Williams 
V.  Blankenship^  12  111.  R.  122;  Ginn  v.  Rogers^  4  Gil.  E,.  131. 
And  the  judgment  of  a  court  having  no  jurisdiction  of  the 
subject-matter  is  a  nullity.  Williams  v.  BlaiikensKii)^  above 
cited.  Here  the  circuit  had  exclusive  original  jurisdiction 
of  the  subject-matter  of  the  suit,  and  consent  would  confer 
upon  it  jurisdiction,  of  the  parties. 

The  statute  provides  that  "  all  actions,  local  or  transitory, 
against  any  county,  may  be  commenced  and  prosecuted  to 
final  judgment  and  execution  in  the  circuit  court  of  the  county 
against  which  the  action  is  brought."  Eev.  Stats.  132,  sec. 
18.  And  the  word  raay^  in  this  statute,  is  construed  in  an 
imperative  sense,  and  to  mean  Tnxist.  The  County  of  Schuyler 
V.  The  County  of  Mercer^  4  Gil.  R.  20 ;  Gillenwater  v.  The 
3Iississi2?pi  <&  Atlantio  Railroad  Company,  13  111.  R.  1. 

The  circuit  court,  then,  had  original  jurisdiction  of  the 
subject-matter,  and  the  parties,  by  voluntarily  appearing 
and  consenting  to  a  trial  between  them  upon  that  subject- 
matter,  waived  all  objection  to  jurisdiction  of  the  parties. 

The  suit  stood,  so  far  as  the  jurisdiction  of  the  court  is 
concerned,  the  same  as  if  it  had  been  orginally  com- 
menced in  *the  circuit  court  in  the  ordinary  way,  [*31] 
and  the  parties  brought  in  by  the  service  of  process, 
or  as  if  they  had  voluntarily  entered  their  appearance  with- 
out any  previous  proceedings,  and  without  objection  gone 
to  trial.  In  the  case  of  Allen  v.  Belcher,  3  Gil.  R.  594,  the 
suit  was  commenced  before  a  probate  justice  of  the  peace, 
and  appealed  to  the  circuit  court,  where  the  parties  ap- 
peared, and  the  cause  was  by  consent  tried ;  and  upon  error 
this  court  held  that  it  was  immaterial  whether  the  probate 
justice  had  jurisdiction  of  the  subject-matter  of  the  suit,  for 
the  circuit  court  having  original  jurisdiction  of  the  subject- 
matter,  and  the  parties  having  consented  to  its  jurisdiction 
of  their  persons,  the  circuit  court  might  adjudicate  upon 
the  subject-matter  as  an  original  cause. 

The  rule  is  that  jurisdiction  of  the  subject-matter  can  not 
be  conferred  upon  a  court  by  consent  of  the  parties,  nor 
can  want  of  it  be  waived ;  but  where  the  law  confers  upon 
the  court  original  jurisdiction  of  the  subject-matter,  full 
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appearance,  "witliout  objection,  confers  upon  the  court  juris- 
diction of  the  person,  and  it  may  then  adjudicate. 

It  would  be  trifling  with  courts  and  the  rights  of  parties 
to  permit  suitors,  after  vohmtarily  appearing  and  going  to 
trial,  to  avail  themselves  of  objection  to  the  preliminary 
proceedings  by  which  the  cause  or  the  parties  were  in  court. 
These  are  dilatory  matters  which  they  may  waive,  and  they 
are  deemed  to  have  waived  them  by  full  appearance  with- 
out objection.  The  objection  to  the  form  of  the  judgment 
is  not  tenable.  The  direction  as  to  the  mode  of  satisfaction 
of  the  judgment  is  nothing  more  than  the  statute  requires 
the  county  court,  in  case  of  judgments  against  the  county, 
to  perform.     Eev.  Stats.  133,  sec.  20. 

Execution  could  not  issue  against  the  count}'',  and  the 
mode  of  satisfaction  is  that  provided  by  the  statute. 

The  objection  that  the  circuit  court  did  not  give  an 
opinion  in  writing  is  equally  untenable.  The  cause  being 
treated  as  an  original  cause  in  the  circuit  court,  the  forty- 
third  section  of  chapter  27  of   Eevised   Statutes  has  no 

application. 

Judgment  affirmed. 


[*32]  *JoHN  C.  Gkay  1).  WiLLiAjki  "Waed. 

Appeal  from  Jefferson. 

Paetneeship  —  Implied  power  of  individual  joartner. —  The  law  iraplies 
authority  in  one  ])artner  to  execute  notes  in  the  name  of  the  copart- 
nership only  where,  from  the  nature  of  the  partnership,  the  authority 
is  necessary  for  the  success  of  its  business,  or  wliere  the  exercise  of 
the  power  is  according  to  usage  and  custom.! 


Cited  :  24  111.  253 ;  6  Bradw.  170. 

^  Power  of  partner  to  sign  note. —  Such  a  power  is  not  incident  to  a 
partnership  organized  for  farming  purposes,  Ulery  v.  Genrich,  57  111. 
531.  Nor  to  a  partnership  for  dealing  in  real  estate,  without  proof  of 
usage.  Morse,  impl'd,  etc.  v.  Richmond,  6  Bradw,  166.  The  rule  is 
'limited  in  its  general  ai)plication  to  commercial  partnerships  (Wright 
V.  Brosseau,  73  111.  381;  Gregg  v.  Fisher,  3  Bradw,  261);  and  is  confined 
to  partnersliip  business,  Zuel  v.  Bowen,  78  111,  234.  Circumstances 
may  estop  the  denial  of  the  validity  of  notes  thus  executed.    Kitner  v. 
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Wliere  a  partnership  is  limited  to  a  single  enterjprise  the  law  will  not 
imply  authority  in  one  partner  to  use  the  name  of  the  fii-m  out  of  its 
usual  business,  or  contrary  to  business  usage,  so  as  to  bind  the  firm, 
unless  the  transaction  is  subsequently  recognized  or  approved  by  the 
partners  sought  to  be  made  liable. 

A.,  B.  and  C.  held  jointly  two  shares  in  a  joint  stock  company,  created 
for  digging  tunnels,  acting  together  without  any  express  understand- 
ing as  to  then-  relations  to  each  other ;  B.  bought  out  the  interest  of 
C,  and  gave  therefor  a  note  signed  A.  &  Co.,  A.  not  knowing  any- 
thing of  the  transaction,  nor  approving  it  at  any  time.  Held,  that  A. 
was  not  liable  on  the  note. 

This  cause  was  tried  before  Beecher,  judge,  and  a  jury, 
at  May  term,  1856,  of  the  Jefferson  circuit  court. 

Yerdict  and  judgment  for  plaintiff  below  for  $1,044.66. 

The  defendants  below  prayed  this  appeal.  See  opinion 
of  the  court  for  a  statement  of  the  case. 

Batigh,  Tanner  &  Casey,  and  W.  H.  &  J.  B.  Under- 
wood, for  appellant.  J.  K.  Haynie  and  R.  S.  ISTelson,  for 
appellee. 

Skinner,  J.  "Ward  sued  Gray,  John  Sommers  and  "Will- 
iam Sommers,  as  partners  under  the  style  of  John  C.  Gray 
&  Co.,  in  assumpsit,  counting  upon  a  promissory  note  pay- 
able to  "Ward,  and  executed  in  the  name  of  John  C.  Gray 
&Co. 

Gray,  who  alone  was  served  with  process,  pleaded  non 
assumpsit  verified  by  affidavit.  The  evidence  substantially 
shows  that  a  joint  stock  company  was  formed  in  California 
to  dig  two  tunnels  (probably  to  conduct  water  for  mining 
purposes),  consisting  of  some  ten  persons ;  that  Gray,  John 
Sommers  and  one  Hobbs  were  members  of  the  company, 
holding  jointly  two  shares,  and  acting  without  any  express 
understanding,  but  by  mutual  consent,  together ;  that  Will- 
iam Sommers  bought  Hobbs  out,  and  not  having  the  money 
to  pay  for  his  purchase,  John  Sommers  went  to  Ward,  who 

"Whitlock,  88  lU.  513.  The  rule  applies  to  notes  executed  in  the  individ- 
ual names  of  the  partners,  prior  to  the  adoption  of  a  firm  name.  Ibid. 
The  power  may  be  exercised  in  taking  up  outstanding  notes  on  which 
there  is  a  firm  liability.  Silverman  v.  Chase,  90  111.  37.  The  use 
of  a  seal  will  not  vitiate  notes  thus  executed.  Walsh  v.  Lennon,  98 
ni.  27. 

21 


33  '         Geay  v.  Wakd.  [Nov., 

was  in  another  part  of  the  mining  country,  to  borrow  the 
necessary  sum  for  William  Sommers ;  that  Ward  refused  to 
loan  the  money  on  the  credit  of  the  two  Sommers,  but 
agreed  to  loan  the  money  if  John  Sommers  would  give 
£*33]  him  the  note  of  John  C.  Gray  &  Co.  for  *the  amount, 
which  he  did,  and  obtained,  the  money.  This  was 
done  in  the  absence  of  Gray,  and  without  his  knowledge  or 
consent. 

Under  the  issue  Ward  could  not  recover  without  proof  of 
the  joint  liability  of  Gray  on  the  note.  Warren  v.  Cham- 
hers,  13  111.  R.  127.  And  the  note  having  been  given  by 
John  Sommers  in  the  name  of  the  supposed  ]3artnership,' 
without  the  knowledge  of  Gray,  his  joint  liabihty  depended 
upon  the  existence  of  such  a  partnership  as  in  law  would 
presume  or  imply  authority  in  the  several  partners  to  exe- 
cute promissory  notes  in  the  partnership  name,  or  upon  the 
subsequent  adoption  of  the  act,  with  a  knowledge  of  the 
facts  under  which  the  note  was  executed.  The  law  implies 
such  authority  only  where,  from  the  nature  of  the  partner- 
ship, the  authority  is  necessary  to  the  successful  carrying 
on  of  the  business  engaged  in,  or  where  its  exercise  is  ac- 
cording to  usage  and  custom  in  partnership  enterprises  of 
the  like  character.  Admitting  a  partnership  existed  be- 
tween the  parties  sued,  the  evidence  clearly  shows  it  to 
have  been  one  of  a  peculiar  character  and  limited  to  a  sin- 
gle enterprise,  and  in  such  case,  in  the  absence  of  proof  of 
custom  or  usage  in  reference  to  partnerships  of  this  kind, 
or  habit  and  course  of  dealing  of  the  particular  partnership 
consistent  with  the  power  exercised,  and  from  which  au- 
thority in  the  particular  case  may  be  presumed,  the  law  will 
not  imply  authority  in  the  several  partners  to  pledge  the 
credit  of  the  members  by  executing  notes  or  commercial 
paper  in  the  partnership  name.  Where  the  act  done  by 
the  individual  partner  is  not  within  the  scope  and  usage  of 
similar  partnerships,  nor  according  to  the  course  of  busi- 
ness of  the  particular  partnership,  nor  a  necessary  incident 
to  a  successful  prosecution  of  the  business  engaged  in,  to 
bind  the  several  partners  there  must  be  proof  of  their  pre- 
vious express  consent,  or,  being  fairly  advised  of  the  facts, 
subsequent  adoption  and  satisfaction.     Story  on  Part.  sees. 
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126,  127,  128  and  154;  3  Kent's  Com.  42,  43;  CoUyer  on 
Part.  sees.  402,  421,  1137  and  1139;  Brewster  v.  3foU,  4. 
Scam.  R.  379.  All  the  partners  are  presumed  to  confer 
upon  each  authority  to  act  for  the  partnership  according  to 
the  custom  and  usage  of  partnerships  carrying  on  similar 
business;  and  in  commercial  partnerships  the  law  implies 
authority  in  the  several  partners  to  bind  the  whole  by  exe- 
cuting notes,  bills  of  exchange,  etc.,  in  the  partnership 
name ;  but  it  is  otherwise  in  case  of  joint  enterprises  for 
single  adventures,  where  there  is  no  sanctioning  course  of 
dealing  in  the  particular  instance,  or  usage  in  like  enterprises, 
and  where  the  joint  credit  is  not  necessarily  required  for 
the  common  benefit.  In  this  case  there  is  nothing  shown 
from  which  authority  in  John  Sommers  to  borrow 
money  on  the  credit  of  ""Gray,  and  bind  him  by  exe-  [*34] 
cuting  the  note,  can  be  fairly  implied.  Her  v  in  v. 
Andrus  and  Mack,  10  Wend.  E.  459. 

But  the  note  was  given  by  John  Sommers  for  the  sole 
benefit  of  William  Sommers,  and  the  money  was  obtained 
for  his  individual  use,  with  the  knowledge  of  Ward  and 
without  the  consent  of  Gray.  Ward  knew  that  the  note 
was  executed  in  a  matter  not  within  the  scope  of  the  part- 
nership, and  in  violation  of  the  rights  of  the  other  partners ; 
and  the  law  will  treat  him  as  a  party  to  an  attempted  fraud 
of  one  partner  upon  the  partnership,  and  the  note  there- 
fore, as  to  the  other  partners,  void.  Story  on  Part.  sees. 
128  to  134;  Kent's  Com.  42,  43;  10  Wend.  R.  459,  above 
cited;  Wagnon  v.  Clay,  1  A.  K.  Marsh.  P.  257;  Schermer- 
horn  V.  ScherTnerhom,  1  Wend.  P.  119 ;  Loverty  v.  Burr,  id. 
529;  Lony  v.  Carter,  3  Iredell  P.  238;  5  Cow.  P.  574;  BicJc- 
inson  v.  Yalply,  10  Barn.  &  Cress.  P.  128;  Eadman  v. 
Cooper,  15  Pick.  P.  276;  Lansing  v.  Gaine,  2  John.  P.  300; 
Foot  V.  Sdbin,  19  id.  155. 

The  substance  of  the  transaction  was  to  loan  the  credit 
of  the  partners  to  Wilham  Sommers ;  or,  in  other  words,  to 
become  security  for  him.  Such  transaction,  with  knowl- 
edge of  the  facts  in  Ward,  could  not  bind  Gray  without 
his  previous  assent  or  subsequent  ratification,  made  with 
full  knowledge  of  the  material  facts.  There  is  nothing  in 
proof  showing  prior  assent  or  subsequent  ratification,  nor 
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anything  from  which  adoption  or  ratification  can  fairly  be 
inferred.  There  is  no  evidence  of  communication  between 
Gray  and  "Ward  until  long  after  the  execution  of  the  note, 
and  until  Gray  had  returned  to  Illinois,  and  in  no  commu- 
nication with  Ward  does  Gray  acknowledge  his  liability  or 
promise  to  pay  the  note. 

Loose  statements  to  third  persons  having  no  interest  in 
the  matter  can  not  amount  to  a  confirmation  or  ratification 
of  a  void  act.  In  its  inception  the  note  as  to  Gray  was 
void,  and  nothing  short  of  clear  and  satisfactory  proof  of 
subsequent  adoption  and  ratification  of  the  act  of  John 
Sommers  in  giving  it,  and  after  being  advised  of  the  mate- 
rial facts,  could  validate  it  as  to  him. 

We  are  satisfied  the  verdict  is  wrong.  It  is  unnecessary 
to  examine  the  other  questions  presented  by  the  assignment 
of  errors. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


[*35]  *J0HN   HOLLIDAT   V.    WiLLIAM    GamBLE. 

Error  to  Perry. 

An  action  will  lie  against  a  party  who  shall  "counsel,  entice  and  per- 
suade "  an  apprentice  to  depart  from  the  service  of  his  master ;  whether 
the  apprentice  shall  act  upon  the  counsel  given  or  not. 

This  cause  was  heard  at  October  term,  1855,  of  the  Perry 
circuit  court.  The  opinion  of  the  court  furnishes  a  state- 
ment of  the  case. 

Undekwood  and  Andeksox,  for  plaintiff  in  error.  P.  E. 
HosMER,  for  defendant  in  error. 

Scates,  C.  J.  The  case  involves  a  construction  of  the 
seventeenth  section  of  the  apprentice  act,  Eev.  Stats.  1845, 
p.  54.  Its  language  is,  "  Every  person  who  shall  counsel, 
persuade,  entice,  aid  or  assist  any  clerk,  apprentice  or  serv- 
ant to  run  away,  or'  absent  himself  or  herself  from  the 
service  of  his  or  her  master  or  mistress,  or  to  rebel  against 
or  assault  his  or  her  master  or  mistress,  shall  forfeit  and 
pay,"  etc. 
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The  declaration  alleges  that  defenclant  did  "  counsel,  en- 
tice and  persuade "  the  apprentice  of  plaintiff  to  depart 
from  and  out  of  the  service  of  plaintiff ;  and  that  by  means 
of  such  counsel,  etc.,  the  apprentice  unlawfully,  etc.,  "  be- 
came rebellious,  dissatisfied,  disaffected,  discontented  and 
troublesome,"  and  hath  so  remained  hitherto. 

On  demurrer,  objection  was  taken  and  sustained  to  the 
declaration,  that  it  is  not  shown  that  the  apprentice  de- 
parted from  or  left  plaintiff's  service.  According  to  this 
construction,  defendant  may  innocently,  and  with  impunity, 
counsel,  persuade  and  entice  the  apprentice  to  leave  his 
master's  service,  provided  he  be  unsuccessful. 

Again,  the  position  is  assumed  here  in  argument,  that  if 
counsel,  persuasion  and  enticement  be  used  to  induce  the 
apj)rentice  to  leave  his  master,  and  in  consequence  of  which 
the  apprentice  rebels,  instead  of  leaving,  that  no  liability 
arises  under  the  statute. 

Neither  of  these  positions  will  give  a  sound,  fair  and  rea- 
sonable construction  to  the  act.  Its  meaning  and  intention 
is  much  broader  and  more  eflBcient. 

To  counsel,  jDcrsuade,  entice,  aid  or  assist  an  appren- 
tice ^either  to  run  away  or  absent  himself,  or  to  rebel,  [*36] 
or  to  assault  his  master,  will  \aolate  the  master's  rights 
under  the  act,  whether  the  counsel,  persuasion  or  enticement 
be  followed  or  not  by  the  servant.  And  the  spirit  of  the 
act  makes  it  equally  violative  of  the  master's  rights  if  the 
counsel  to  run  away,  etc.,  results  in  the  servant's  rebellion 
against  or  assault  upon  his  master.  The  manifest  intention 
is  to  forbid  and  punish  such  evil,  mischievous  counsel ;  to 
forbid  and  punish  any  attempt  in  the  modes,  or  by  the 
means  enumerated,  to  intermeddle  with  the  relationship  of 
the  parties. 

This  intent  is  made  more  apparent  by  the  great  strictness 
with  which  the  master's  rights  are  guarded  and  remedies 
afforded  in  the  other  provisions  of  the  act,  both  against  the 
apprentice  himself  and  such  as  may  knowingly  harbor  him. 

Power  is  given  to  and  will  be  maintained  in  the  master, 
to  enable  him  to  discharge  his  duties  fully  in  loco  parentis, 
in  the  government,  training  and  management  of  his  ap- 
prentice.    I  see  in  the  act  that  power  (under  control  for 
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abuse,  however)  is  wisely  placed  in  tlie  master's  hands,  and 
so  placed  for  the  good  of  the  apprentice.  I  shall  ever  main- 
tain it,  in  its  just  and  proper  exercise,  against  all  mischiev- 
ous intermeddling  of  others,  by  such  unwholesome  and 
unjustifiable  advice  and  persuasion  as  here  shown. 

IS'o  one  shall  be  permitted  to  do  all  he  can  to  overturn 
the  just  authority  and  rights  of  subordination ;  and,  when 
questioned  for  it,  defend  himself  upon  the  ground  that  his 
attempt  proved  unsuccessful;  or  did  not  succeed  in  the 
mode  or  to  the  extent  he  designed  to  accomphsh  the  mis- 
chief intended. 

The  demurrer  should  have  been  overruled. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


[*37]      *Daniel  D.  Page  et  al.  v.  Joshua  B.  Beant. 

Error  to  St,  Clair. 

Assumpsit  agaixst  partners —PZea  in  abatement  —  Parties.— A. 
brought  his  action  of  assumpsit  against  B.  and  C.  as  copartners ;  these 
pleaded  in  abatement  that  two  others,  partners,  were  jointly  liable 
with  them ;  and  it  appeared  that  the  agent  of  A.  was  conversant  (al- 
though himself  was  not)  of  the  fact  that  the  two  others  were  partners 
of  B.  and  C.  at  the  time  of  the  contract  for  which  suit  was  brought. 
Held,  that-  the  plea  was  good,  and  that  the  suit  should  have  been 
brought  against  aU  who  were  liable. 

In  actions  ex  contractu,  all  the  ostensible  and  public  members  of  a  co- 
partnership, existing  at  the  time  of  the  making  of  the  contract  sued 
on,  must  be  joined.     Dormant  or  secret  partners  need  not  be  joined. 

This  cause  was  tried  before  Beeese,  judge,  a  jiiry  having 
been  waived,  at  August  term,  1855,  of  the  St.  Clair  circuit 
court.  The  facts  of  the  case  are  stated  in  the  opinion  of 
the  court. 

Underwood  and  Quick,  for  plaintiffs  in  error.  G.  Kcek- 
NEE,  for  defendant  in  error. 

Skinner,  J.  Brant  sued  Daniel  D.  Page  and  Henry  D. 
Bacon,  as  partners,  under  the  style  of  Page  &  Bacon,  and 

Cited  :  62  lU.  67 ;  72  111.  232 ;  85  111.  473. 
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declared  in  indebitatus  assumpsit.  The  defendants  below 
pleaded  in  abatement  the  non-joinder  oil:  Brown  and  Wyman 
as  parties  defendant ;  to  which  the  plaintiff  replied,  travers- 
ing the  joint  liability  in  the  plea  alleged.  The  canse  was 
tried  by  the  conrt,  who  fonnd  the  issne  for  the  plaintiff,  and 
rendered  final  judgment  against  the  defendants.  The  only 
question  presented  is,  whether  the  evidence  justifi.ed  the 
finding.  It  was  proved  that,  from  1850  to  1853,  the  de- 
fendants composed  the  firm  of  Page  &  Bacon,  a  banking 
firm  of  St.  Louis;  that,  in  1853,  Brown  and  Wyman  came 
into  the  firm  as  partners,  and  up  to  the  bringing  of  the  suit, 
in  1855,  continued  such  partners;  that  notice  of  the  change 
in  the  members  of  the  firm  was  given  at  the  time,  in  the 
newspapers  of  St.  Louis,  where  the  parties  resided,  and  by 
cards  of  the  firm  circulated,  and  that  the  change  was  notori- 
ous in  St.  Louis;  that,  from  1850  to  1855,  the  plaintiff  de- 
posited with  this  banking  house,  using  one  bank  book  for 
the  Avhole  period,  in  which  the  account  was  stated  as  be- 
tween Page  &  Bacon  and  the  plaintiff,  and  the  same  firm 
name  of  Page  &  Bacon  continued  over  the  door  of  the 
banking  house ;  that  the  plaintiff  was  a  wealthy  and  intel- 
ligent person,  and  that  his  transactions  with  the  banking 
house,  out  of  which  the  suit  arose,  were  done  through 
his  agent  and  book-keeper,  who  knew  of  the  change 
of  the  members  of  the  firm,  and  also  read  the  no- 
tices'"'thereof  in  the  newspapers ;  that  the  bank  book  ^38] 
was  balanced  from  time  to  time,  from  1850  to  1855, 
when  the  last  balance  was  struck,  exhibiting  a  credit  to  the 
plaintiff  of  Sl,101;  and  it  did  not  appear  that  the  firm 
name  had  ever  been  changed. 

The  general  rule  is  that  the  plaintiff  must  join  as  parties 
defendant  all  who  are  jointly  liable  upon  the  contract  sued 
on,  and  if  he  does  not,  the  non-joinder  being  pleaded  in 
abatement,  he  can  not  recover  against  any.  And  in  actions 
in  form  ex  contractu  against  partners,  although  the  plaintiff 
need  not  join  dormant  or  secret  partners  not  known  to  him 
at  the  time  of  the  contract,  he  must  sue  all  who  are  osten- 
sible and  public  members  of  the  firm  at  the  time  of  making 
the  contract  sued  on.     - 

The  plaintiff  is  presumed  to  have  contracted  with  those 
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who  at  the  time  of  contracting  were  openly  and  publicly 
members  of  the  firm;  ai^l  in  seeking  his  remedy  he  need 
not  notice  persons  interested  in  the  firm,  if  unknown  to 
him  at  the  time  of  making  the  contract,  who  do  not  openly 
act  in  its  business  transactions,  or  are  not  publicly  known 
and  recognized  as  members  of  the  firm.  1  Chitty's  PL  47 
to  50;  2  Greenlf.  Ev.  sees.  25,  134;  Collyer  on  Part.  sec. 
719;  Story  on  Part.  sec.  211;  JTilleU  v.  Hook,  1  M.  & 
Mai.  R.  8S ;  ^x  parte  Norfolk,  19  Yesey  E.  455 ;  Alexander 
V.  JrOinn,  3  Watts  R.  220. 

"Where  a  change  takes  place  in  the  members  of  a  firm  by 
their  action,  or  by  some  going  out  or  coming  in,  as  to  all 
persons  accustomed  to  deal  with  the  firm,  it  is  necessary,  in 
order  to  change  the  relation  of  the  parties,  and  to  charge 
such  persons  with  the  liabilities  and  ordinary  consequences 
of  a  change  of  members  of  the  firm,  that  they  have  actual 
notice  thereof.  And  as  to  such  former  customer  continuing 
to  deal  with  the  firm,  so  far  as  regards  the  public,  ostensible 
members,  and  those  to  whose  responsibility  he  had  before 
trusted,  notice  in  the  newspapers  and  mere  notoriety  will 
not  discharge  or  alter  the  relations  of  the  out-going  or  in- 
coming partner,  in  respect  to  subsequent  transactions,  or 
affect  the  rights  of  the  customer  as  to  who  he  may  sue  in 
regard  to  such  transactions.  As  to  him,  the  partnership  is 
presumed  to  continue  the  same  until  he  has  actual  knowl- 
edge of  the  change.  Collj^er  on  Part.  sec.  533;  Story  on 
Part.  sec.  161 ;  Chitty  on  Con.  210 ;  Joseph  v.  Fisher,  3  Scam. 
R.  138;  Whitesides  v.  Zee,  1  Scam.  R.  550;  Mitchum  v.  The 
Bank  of  Kentucky,  9  Dana  R.  166;  Yernon  v.  The  Manhat- 
tan Company,  22  Wend.  R.  183;  Watkioison  v.  The  Bank  of 
Pennsylvania,  4  Wharton  R.  482 ;  Ifandlln  v.  The  Branch 
Bank  of  Mobile,  2  xVla.  R.  502;  3  Kent's  Com.  67.  Of 
course,  actual  knowledge  may  be  proved,  like  any  other 
fact ;  but  notice  in  the  newspapers  and  mere  notoriety 
[•■39]  are  held,  of  *themselves,  not  to  amount,  in  law,  to 
notice,  although  they  are,  undoubtedly,  proper  evi- 
dence for  the  consideration  of  a  jury,  in  determining  upon 
the  fact  of  actual  knowledge  or  notice.  But  in  this  case  the 
plaintiff  had  sufiicient  notice  of  the  change  in  the  partner- 
ship.    His  agent  and  book-keeper,  who  acted  for  him  in  the 
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business  out  of  which  the  suit  arose,  had  actual  knowledge 
of  the  change  of  partners,  and  the  law  presumes  that  the 
agent  communicated  the  fact  to  his  principal,  and  will  not 
permit  the  principal  to  allege  the  contrary ;  for  it  was  the 
duty  of  the  agent  to  make  the  communication,  and  it  was 
the  fault  of  the  plaintiff  if  he  employed  an  unfaithful  agent. 
Theobold  on  Prin.  and  Agent,  283 ;  Story  on  Agency,  sec. 
140 ;  1  Story's  Com.  sec.  408 ;  Astor  v.  Wells,  4  Wheaton 
E.  4:66 ;  Hiem  v.  Hill,  13  Yesey  E.  114 ;  Morrison  v.  Prim, 
Breese  E.  33 ;  Hector  v.  Rector,  3  Gil.  E.  119 ;  Boyle  v.  Teas, 
4  Scam.  E.  250.  Brown  and  Wyman  were  ostensible,  open 
members  of  the  firm  of  Page  &  Bacon,  for  some  two  years 
prior  to  the  commencement  of  the  suit,  and  during  which 
time,  we  can  not  doubt,  the  liability  accrued ;  and  the  plaint- 
iff having  notice  that  they  had  become  such  partners,  should 
have  joined  them  in  the  action. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Abnee  "Wheeler  v.  Eliza  Wheeler. 
Error  to  Ilamilton. 

Decree — When  sustained  thougJi  proofs  not  preserved. —  If  a  decree 
shows  that  it  was  made  upon  proofs  adduced,  it  will  be  sustained, 
although  the  evidence  is  not  ])reserved. 
. DrvORCE — Aliviony. —  Incases  of  divorce,  alimony  will  be  allowed  in 
such  form  as  will  best  meet  the  condition  of  the  parties,  and  make  the 
provisions  a  sure  reliance.  The  allowance  may  be  changed  in  any 
manner  consistent  with  equitable  principles,  i 

Cited:  23  El.  189;  32  HI.  528;  35  HI.  113;  69  lU.  168;  7  Bradw.  529. 

^Divorce  —  Alimony. —  Lands  held  in  the  name  of  the  wife  maybe 
divided.  Stewartson  v.  Stewai'tson,  15  111.  145.  So  also  those  of  the 
husband,  where  they  were  purchased  with  joint  earnings  (Bergen  v. 
Bergen,  22  111.  189 ;  JoUfl  v.  Joliff,  32  111.  527 ;  Armsti-ong  v.  Armsti'ong, 
35  111.  109) ;  but  not  where  they  were  purchased  before  man-iage,  and 
without  the  wife's  subsequent  aid.  In  the  latter  case  an  allowance 
should  be  decreed,  payable  at  intervals.  Von  Glahn  v.  Von  Glahn,  46 
lU.  134;  Diuel  v.  Eigenmann,  80  III.  274;  Wilson  v.  Wilson,  102  111.  297. 
An  allowance  is  the  better  mode  of  decreeing  alimony.  Keating  v. 
Keating,  48  111.  241 ;  Raymond  v.  Raymond,  12  Bradw.  172.  In  decree- 
ing lands,  where  the  property  was  not  bought  with  the  wife's  money,  a 
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The  decree  in  this  case  was  entered  at  October  terni,  1854:, 
of  the  Hamilton  circuit  court,  Baugh,  judge,  presiding. 
The  facts  are  stated  in  the  opinion  of  the  judge. 

R.   S.  IS^ELSoisr,  for  plaintiff  in  error.     S.  Casey  and  D. 
Baugh,  for  defendant  in  error. 

life  estate,  and  not  the  fee,  should  be  decreed.  Keating  v.  Keating,  48 
III.  241 ;  Ross  v.  Ross,  78  Ul.  403 ;  Robbins  v.  Robbins,  lOl  111.  416.  A 
decree  for  a  sum  in  gi-oss  bars  a  claim  for  the  wife's  future  support. 
Plaster  v.  Plaster,  47  111.  290.  It  is  erroneous  to  decree  the  payment  of 
interest  in  excess  of  the  statutory  rate.  Dinel  v.  Eigenmann,  80  111.  274. 
Arrears  of  alimony  pass,  on  the  death  of  the  wife,  to  her  personal  repre- 
sentatives. Ibid.  Where  the  accumulations  were  mainly  the  result  of 
the  use  of  the  money  of  the  wife,  and  of  her  industiy  and  frugality,  a 
decree  practically  dividing  the  property  was  held  not  eiToneous.  Mus- 
sing V.  Mussing,  104  111.  136.     See  Dawson  v.  Dawson,  110  HI.  379. 

The  general  rule  in  decreeing  alimony  is  to  do  the  least  possible  in- 
jury to  the  husband's  estate,  consistent  with  making  a  proper  provision 
for  the  wife.  Raymond  v.  Raymond,  13  Bradw.  173.  Therefore,  an  al- 
lowance which  takes  from  the  husband  his  available  means  of  liveli- 
hood, when  it  could  be  secured  by  charging  it  on  his  realty,  is  eiToneous. 
Ihid.  To  decree  an  allowance  is  a  judicial,  not  an  arbitrary  act  of  dis- 
cretion (Foote  V.  Foote,  22  HI.  435),  and  is  subject  to  review.  Stillman 
V.  Stillman,  99  111.  196.  Alimony  may  be  granted  notwithstanding  a  di- 
vorce is  decreed  for  the  fault  of  the  wife.  Deenis  v.  Deenis,  79  lU.  74. 
It  is  not  confined  in  amount  to  one-third  of  the  income  of  the  husband's 
property,  especially  where  the  wife  has  contributed  to  the  accumula- 
tions. Reesor  v.  Reesor,  83  111.  443 ;  Andrews  v.  Andrews,  69  111.  609. 
Where  alimony  is  charged  on  lauds  to  which  the  husband  has  but  an 
equitable  title,  a  purchaser  will  take  with  notice.  Blue  v.  Blue,  38 
111.  9. 

A  decree  for  alimony  always  remains  under  the  control  of  the  court 
fParker  v.  Parker,  61  111.  369;  Daily  v.  Daily,  64  111.  334;  Foote  v.  Foote, 
23  III.  435),  and  will  not  be  disturbed  when  not  exercised.  An  estoppel 
to  claim  an  interest  in  lands  as  alimony  may  arise  from  cu'cumstances 
(Hopper  V.  Hopper,  19  111.  219);  and  where  the  amount  decreed  is  fixed 
by  agreement  of  the  parties,  it  wiU  not  be  inquired  into  on  error.  Buck 
V.  Buck,  60  111.  241.  Tlie  decree  can  not  be  attacked  collaterally.  Keith 
et  al.  V.  Keith,  104  111.  397.  A  subsequent  marriage  suspends  it.  Still- 
man V.  Stillman,  99  111.  196.  The  proper  practice  to  secure  the  payment 
of  alimony  is  to  require  the  execution  of  a  mortgage  as  security,  thereby 
also  giving  notice  of  the  lien.  Erissman  v.  Erissman,  25  111.  136 ;  Sapp 
V.  Wightman,  103  III.  150. 

The  granting  of  alimony  pendente  lite  is  discretionary,  but  is  subject 
to  review  on  error.     Foss  v.  Foss,  100  111.  576. 

The  lien  for  alimony  does  not  extend  beyond  the  territorial  jurisdic- 
tion of  the  court  decreeing  it.     Sapp  v.  Wightman,  103  111.  150. 
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Skinnee,  J.  This  was  a  bill  in  equity  by  the  wife  for  a 
divorce,  alimony  and  custody  of  infant  children, 

*The  bill  alleges  that  the  complainant  and  the  de-  [*40] 
fendant,  in  1839,  in  this  state,  were  united  in  mar- 
riage ;  that  seven  children,  aged  from  one  to  fourteen  years, 
of  the  marriage,  are  still  living ;  that  the  defendant  has 
abandoned  the  complainant  and  said  children,  and  fled  to  a 
foreign  state  with  another  woman,  with  whom  he  is  adul- 
terously  living  and  cohabiting;  that  he  took  with  him  most 
of  his  personal  property,  and  owns  certain  lands  lying  in 
this  state. 

The  defendant  below  not  appearing,  the  bill  was  taken 
for  confessed,  and  the  circuit  court,  upon  hearing  the  evi- 
dence, decreed  the  marriage  relation  of  the  parties  dissolved ; 
that  the  complainant  have  the  custody  of  the  children ;  and 
that  she  have  for  alimony  the  lands  mentioned  in  the  bill. 

The  defendant  below  assigns  for  error,  first,  that  the  de- 
cree was  rendered  without  sufficient  evidence ;  second,  that 
the  com't  decreed  the  lands  of  the  defendant  to  complainant 
in  fee. 

The  decree  states  that  the  court  heard  the  evidence, 
although  it  is  not  preserved  in  the  record. 

The  case  of  SJdllinger  v.  Shillinger,  14  111.  R,  147,  decides 
that  under  our  statute,  in  case  of  bill  taken  for  confessed,  a 
divorce  can  only  be  decreed  upon  evidence  heard  in  support 
of  the  allegations  of  the  bill ;  and  that  a  decree  so  rendered 
is  good  on  error  brought,  although  the  evidence  be  not  pre- 
serv^ed  in  the  record.  It  is  sufficient  if  the  decree  shows 
that  it  was  made  upon  proofs  adduced.  Tliis  disposes  of  the 
error  first  assigned. 

Alimony,  as  applied  to  the  marital  relation,  is  that  main- 
tenance or  support  which  the  husband,  on  separation,  is 
bound  to  provide  for  the  wife,  and  is  measured  by  the  wants 
of  the  person  entitled  to  it,  and  the  circumstances  or  ability 
of  him  who  is  bound  to  furnish  it.  1  Bouvier's  Law  Die.  99; 
1  Black.  Com.  441;  3  id.  94;  1  Kent's  Com.  128. 

And  a  court  of  equity  having  before  it  all  the  facts  neces- 
sary to  understand  the  wants,  conditions  and  circumstances 
of  the  parties,  may,  upon  divorce  for  the  fault  of  the  husband, 
decree  to  the  wife,  out  of  the  husband's  estate,  reasonable 
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provision  for  the  support  of  herself  and  the  children  de- 
pendent on  her  for  maintenance. 

And  this  may  be  done  in  such  form  as  wiU  best  meet 
the  exigencies  of  the  case,  and  render  the  provision  a  sure 
reliance ;  and  the  provision  may  afterward  be  changed,  in- 
creased or  diminished,  to  effectuate  the  object,  in  any  man- 
ner consistent  with  the  principles  of  equity.  1  Barbour's 
Chan.  Prac.  265,  266,  267  and  268;  Stewartsonv.  Steioartson, 
15  111.  E.  145. 

The  evidence  is  not  before  us,  and  we  must  presume  it  is 
sufficient  to  authorize  the  decree. 

Decree  affirmed. 


[*4:1]        *SiLAs  Phelps  et  al.  v.  "William  "White. 

Ajpjpeal  fTom  Marion. 

Chancery  —  Efect  of  sicorn  answer. —  Where  the  complainant  in  a  bill 
does  not  waive  the  oath  of  the  respondent,  and  his  answer  is  sworn 
to,  a  decree  against  the  answer  will  not  be  sustained,  unless  the  evi- 
dence in  the  case  contradicts  the  answer. 

This  bill  shows  that,  in  1851,  Jesse  Lane  and  wife  con- 
veyed to  Phelps  the  south  half  of  the  northwest  quarter  of 
section  36,  and  the  north  half  of  the  east  half  of  the  south- 
east quarter  of  section  35,  and  the  southeast  quarter  of  the 
northeast  quarter  of  section  35,  33  iT.,  R.  3  E.  (one  hundred 
and  sixty  acres).  That  real  consideration  was  a  promise  to 
f)rovide  for  and  maintain  said  Jesse  and  wife  during  their 
lives ;  that  afterward  Jesse  Lane  was  diseased  of  dropsy ; 
that  then  a  written  agreement  was  entered  into,  conveying 
all  Lane's  personal  property,  excepting  one  horse,  to  said 
Phelps.  Property  valued  at  $800,  and  for  which  Phelps 
agreed  to  maintain  said  Lane  and  wife,  and  provide  neces- 
saries and  comforts  during  their  life,  etc.  That  afterward, 
in  last  of  1851  or  lirst  of  1852,  White  was  called  to  attend 
said  Jesse  Lane,  as  a  ph3^sician,  and  did  so  at  Lane's  instance, 
not  knowing  that  any  one  else  was  bound  therefor,  and  sup- 
posing Lane  was  responsible  for  same.  That  Lane  refused 
to  pay  his  medical  bill;  that  on  the  8th  of  March,  1852, 
White  recovered  a  judgment  for  his  biU  before  a  justice 
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against  Lane;  that  after  said  judgment,  Lane  called  on  one 
Siple  to  write  a  receipt  to  Phelps  in  full,  and  ante-date  it,  to 
defraud  White.  Siple  refused,  but  drew  up  another  agree- 
ment, transferring  the  horse  previously  excepted  to  said 
Phelps,  and  binding  said  Phelps  again  to  keep  and  maintain 
said  Lane  and  wife  for  life;  that  on  the  6th  of  April,  1853, 
an  execution  issued  on  said  judgment,  and  on  the  3d  of  May, 
1852,  was  returned  "no  property  found;"  that  in  the  life- 
time of  Xkyxs,  fi.  fa.  Lane  died;  left  no  estate;  no  administra- 
tor has  been  appointed ;  that  White  called  on  Phelps  to 
pay  Lane's  judgment,  and  Phelps  refused,  and  denied  that 
he  was  bound  to  do  so.  Prays  that  Phelps  and  Jane  Lane 
be  defendants,  and  answer  under  oath  the  said  bill,  and 
prays  that  Phelps  be  ordered  to  pay  said  judgment  against 
Lane. 

Phelps,  by  his  answer,  admits  transfer  of  one  hundred 
and  sixty  acres  of  land  and  some  personal  property  to  him, 
valued  at  $700  or  $800,  in  consideration  of  their  support  for 
life.  Agreement  first  made  in  September,  1850,  and  reduced 
to  writing  in  January,  1851;  secondly,  in  March,  1852,  at 
the  desire  of  old  man  Lane,  who  thought  the  first  bond  bad, 
that  said  second  bond  was  given  to  please  Lane,  and 
not  for  the  purpose  of  fraud ;  that  $800  was  *inserted  [*42] 
in  said  bond,  as  that  was  the  full  value  of  all  Lane 
sold  to  respondent;  that  Lane  and  wife  lived  with  respond- 
ent from  September,  1850,  to  March,  1852,  when  Lane  died. 
His  wife  (Jane)  lives  with  him  still,  and  bids  fair  so  to  do 
many  years.  Pespondent  denies  that  he  was  to  pay  medical 
bills ;  avers  that  Lane  reserved  (as  he  was  to  do)  a  large 
amount  of  money  and  other  property  ($140  cash),  and  prop- 
erty worth  $200  to  be  afterward  sold,  and  took  notes  to  be 
so  used  if  necessary ;  that  Lane  never  called  on  respondent 
to  pay  his  doctor  bills,  but  paid  them  himself,  for  services, 
to  others  in  the  same  sickness ;  that  Lane  offered  to  pay 
complainant  money  for  his  bill,  which  respondent  thinks 
was  sufficient  for  his  attention  and  ample  pay.  Complain- 
ant refused  it.  Pespondent  avers  that  he  has  been  at  great 
trouble  and  expense  providing  for  and  attending  to  said 
Lane  and  wife,  from  1850  to  1852.  Writing  referred  to  in 
hands  of  Jane  Lane,  where  complainant  could  have  a 
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remedy  thereon,  if  defendant  Phelps  liable  for  medical  bill 
of  Lane. 

Respondent  admits  rendering  medical  services  to  said 
Lane,  and  avers  that  Lane  had  the  money  to  pay  for  them, 
and  offered  so  to  do ;  and  that  he  w^as  not  to  be  liable  there- 
for, uad  that  complainant  knew  it,  and  had  notice  of  the 
entire  transaction,  and  that  he  was  to  look  to  Lane  for  his 
pay.  Admits  that  judgment  was  given  against  Lane ;  pro- 
tests against  any  transaction  between  Lane  and  Siple  bind- 
ing defendant ;  avers  that  the  article  drawn  up  by  Siple  was 
pursuant  to  the  original  agreement ;  denies  that  any  horse 
was  excepted. 

Respondent  denies  Hability  on  last  bond  to  complainant 
for  his  bill,  because  services  were  rendered  before  the  agree- 
ment was  executed ;  denies  liability  on  first  agreement,  for 
by  its  terms  defendant  was  not  to  be  holden  for  medical  bills, 
and  complainant  knew  it  at  the  time. 

Admits  execution  and  return.     Admits  the  death  of  Lane 
intestate ;  is  advised  that  the  bond  is  assets  in  hand  of  ad- 
ministrator, if  respondent  is  liable  at  all  for  any  failure,  and  '' 
affords  complainant  remedy  at  law. 

Denies  that  by  any  written  contract  (except  the  one 
entered  into  after  complainant  rendered  medical  services), 
Lane's  personal  property  was  conve^^ed  to  defendant ;  states 
that  it  had  all,  long  before,  been  sold  and  transferred  to  him, 
and  delivered  to  him  in  payment  for  taking  care  of  Lane 
and  wife. 

Admits  that  judgment  was  rendered  for  medical  bill. 
Respondent  knows  nothing  about  a  receipt  between  Siple 
and  Lane,  and  protests  against  being  bound  by  it ;  and  de- 
nies that  the  article  drawn  up  by  Siple  contains  the  same 
terms  as  the  first  instrument,  and  by  first  writing  he 
[-43]  was  not  to  pay  doctor  "-bills,  and  the  last  was  made 
after  services  were  rendered.  Denies  intent  to  de- 
fraud White.  States  that  before  and  after  the  articles  were 
draAVTi  up,  Lane  was  able  and  willing  to  pay  White. 

Respondent  estimates  property  received  by  him  at  $750. 
States  that  his  trouble  and  expenses  taking  care  of  Lane 
and  wife  are  worth  that  sum.     Prays  to  be  dismissed. 

34 


1856.]  Phelps  v.  White.  44 

Mrs.  Lane  answers,  sustaining  facts  set  up  in  Phelps' 
answer,  and  corroborating  same. 

General  replication  by  White. 

A  decree  was  entered  at  September  term,  1856,  of  the 
Marion  circuit  court,  Beechee,  judge,  presiding,  in  favor  of 
appellee,  for  the  sum  of  $84.35,  and  costs  of  suit.  Eespond- 
ents  then  prayed  this  appeal. 

J.  ]S",  Hatnie,  for  appellants.  Hours  and  Hamilton,  for 
appellee. 

Cato^^,  J.  It  is  certain  that  the  services  were  rendered 
to  old  Mr.  Lane,  under  the  supposition  that  he,  and  not 
Phelps,  was  to  pay  for  them,  and  that  the  credit  was  given 
to  him  alone.  Indeed,  the  complainant  sued  and  recovered 
a  judgment  against  him  for  the  services.  At  this  time. 
Lane,  at  least,  had  a  mare  which  was  his  individual  prop- 
erty, and  from  the  evidence  it  is  not  improbable  that  he 
also  had  money  by  him.  Failing  to  recover  the  amount  of 
that  judgment,  the  complainant  filed  this  bill,  averring  that 
Phelps  had  agreed  with  Lane  to  support  him  and  his  wife 
during  their  lives,  whereby  he  became  liable  to  pay  this  bill 
for  medical  services  rendered  him ;  and  also  averring  that 
Lane  had  fraudulently  transferred  the  mare  to  Phelps,  to 
defraud  the  complainant  out  of  his  demand,  and  to  prevent 
him  from  collecting  his  judgment. 

The  defendant,  Phelps,  answered,  admitting  the  transfer 
by  Lane  of  a  part  of  his  property  to  him,  in  consideration 
of  which  he  agreed  to  support  Lane  and  his  wife  during 
their  lives,  except  in  medical  attendance ;  and  denying  the 
alleged  fraud  in  the  purchase  or  transfer  of  the  mare.  The 
complainant  did  not  waive  the  oath  of  the  defendant  to  his 
answer,  and  the  answer  is  sworn  to.  The  answer  denies  all 
the  facts  stated  in  the  bill  on  which  the  equity  of  the  bill  is 
based,  and  we  think  it  is  not  overcome  by  the  testimony  in 

ithe  cause.  Indeed,  we  think  the  weight  of  evidence  is  with 
the  answer,  independently  of  the  oath  of  the  defendant,  as 
to  the  undertaking  of  Phelps  to  pay  for  medical  services  for 
Mr.  and  Mrs.  Lane.  Even  admitting  that  such  an 
agreement  between  Lane  *and  Phelps  would  have  [*44] 
entitled  the  complainant  to  the  relief  sought  by  this 
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bill,  there  is  really  no  evidence  whatever  in  this  record 
against  the  answer.     So  as  to  the  fraudulent  purchase  of 
the  mare  to  delay  the  complainant  -in  the  collectipn  of  his 
judgment  against  Lane,  the  same  reply  is  to  be  made. 
The  decree  must  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 


Thomas  Butler  v.  Susanna  Eschleman. 
Error  to  Clinton. 

Action  for  breach  of  promise  —  Evidence. —  In  an  action  for  breach 
of  promise  of  marriage,  the  defendant  may  show  the  bad  character 
of  the  plaintiff,  if  it  appear  that  her  character  was  unknown  to  him 
at  the  time  of  the  promise.  And  this  either  in  bar  of  the  action,  or  in 
mitigation  of  damages. 

A  defendant  in  such  case  can  not  prove  general  character  or  particular 
acts  which  may  be  the  result  of  his  own  fault. 

This  was  an  action  in  assiimjpsit  for  a  breach  of  promise 
to  marry.  Plea  —  general  issue.  Trial  by  jury,  and  verdict 
for  plaintiff  for  $250.  The  cause  was  tried  before  Breese, 
judge,  at  October  term,  1855,  of  the  Clinton  circuit  court. 

On  the  trial,  the  defendant  proposed  to  prove  particular 
acts  of  the  plaintiff,  on  various  occasions,  before  and  after 
her  intimacy  with  the  defendant,  tending  to  show  that  she 
was  an  unchaste  woman ;  the  circuit  court  refused  to  admit 
evidence  of  particular  acts  of  lewdness  with  other  men  than 
the  defendant,  unless  the  acts  had  been  communicated  to 
the  defendant  after  his  supposed  promise. 

J.  N.  Hatnie,  for  plaintiff  in  error.  G.  Kcernek  and  R. 
Bond,  for  defendant  in  error. 

Scates,  C.  J.  On  trial  of  the  general  issue  for  breach  of 
promise,  defendant  below  offered  to  "  prove  particular  acts 
of  the  plaintiff  on  various  occasions,  before  and  after  her 
intimacy  with  the  defendant,  tending  to  show  that  she  was 
an  unchaste  woman."  This  proof  the  court  refused  to 
admit,  "  unless  the  same  were  communicated  to  the  defend- 
ant after  his  supposed  promise." 

Upon  this  arises  the  question  here.  • 
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We  think  the  ruling  correct,  l^ot,  however,  in  the 
exchision  *of  particular  facts  —  that  is  the  proper  [*4:5] 
mode  of  .establishing  such  a  defense  in  cases  of  this 
character  —  but  a  suitor,  with  a  full  knowledge  of  the  char- 
acter, and  all  the  past  improprieties,  lewdness  and  unchaste- 
ness  of  his  lady-love,  will  be  considered  to  have  waived  all 
objection  to  her  on  that  account,  by  a  promise  of  marriage. 
But  it  will  be  otherwise  if  the  facts  and  her  character  be 
unknown.  A  very  sensible  distinction  is  laid  down  in  Boijn- 
ton  V.  Kellogg,  3  Mass.  E.  189,  as  to  the  defenses  in  bar  and 
in  mitigation,  and  the  circumstances  under  which  the  defense 
is  admissible,  with  its  effect  in  bar  of  plaintiff's  action,  or  in 
mitigation  of  damages  merely:  1st,  if  the  woman  was  of 
bad  character  at  the  time  of  the  contract,  and  that  was  un- 
known to  the  defendant,  the  verdict  ought  to  be  in  his 
favor.  2d,  if  the  plaintiff,  after  the  promise,  had  prostituted 
her  person  to  any  person  other  than  the  defendant,  she 
therel)}'^  discharged  the  defendant.  3d,  if  her  conduct  was 
improperly  indelicate,  although  not  criminal,  before  the 
promise,  and  it  was  unknown  to  the  defendant,  it  ought  to 
be  considered  in  mitigation  of  damages.  And  4th,  if  such 
were  her  conduct  after  the  promise,  it  was  proper,  in  the 
same  view,  for  the  consideration  of  the  jury. 

This  case  is  approved  by  the  court  in  IN'ew  York,  in 
Palmer  v.  Andreios,  7  ATend.  R.  143.  And  the  case  of 
Irving  v.  Greenwood,  1  Carr.  &  Payne  R.  350  (12  Eng.  C.  L. 
R.  209),  expressly  decided  that  if  a  man  knowingly  promise 
to  marry  an  immodest  and  loose  woman,  he  is  bound  to  do 
so.  "While  the  contract  is  held  o])ligatory,  and  full  damages 
given  for  breach  of  those  entered  into  fairlv  and  with  a  full 
knowledge  of  the  other's  character  and  conduct,  yet  the 
party  may  avoid  the  contract  altogether,  for  previous  un- 
known or  subsequent  criminality;  and  he  may  mitigate  the 
damages  by  showing  improprieties  of  lesser  degrees  of  crim- 
inality committed  before,  if  unknown  or  subsequently.  See 
Morton  v.  Fenn,  3  Douglas  R.  211. 

The  facts  and  circumstances  of  misconduct  for  which 
damages  are  mitigated -are  slight  enough  to  vindicate  the 
chastest  feelino^s  ao^ainst  undue  condemnation.  Foulkes  v. 
Sellway,  3  Esp.  R.   236;   Willard  v.  Stone,  T  Cow.  R.  22;, 
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Leeds  v.  Cook,  4  Esp.  R,  257;  Atchison  v.  Baker,  Peake 
Add'l  C.  103, 124,  S.  C;  Wharton  v.  Lewis,  1  Carr.  &  Payne 
R.  529;  Foote  v.  Hayne,  id.  546  (12  Eng.  C.  L.  E.  305,  313). 

But  while  this  is  true,  and  the  defendant  is  entitled  to 
offer  in  mitigation  general  rumor  of  bad  character  —  Bad- 
deley  v.  Mortlock,  1  Holt  K  P.  R.  151;  3  Esp.  R.  236  — yet 
he  shall  not  bar  the  action  without  proof  substantiating  the 
charges;  nor  shall  defendant  be  allowed  to  offer  general 
reputation,  or  particular  acts,  which  were  the  result 
[*46J  of  his  own  fault  and  ^^seduction.  Boynton  v.  Kellogg, 
supra.  The  rule  is  just  —  no  one  should  be  permitted 
to  take  advantage  of  his  own  wrong,  to  defend  himself  from 
responsibility  by  alleging  evils  and  mischiefs  of  which  he  is 
the  author. 

So  upon  the  strongest  analogy,  no  one  may  mitigate  dam- 
ages by  reason  of  conduct  and  character  which,  heing  known 
to  him  at  the  time  of  making  the  promise,  constituted  no 
objection  in  his  mind  and  feelings  to  entering  into  the  con- 
tract itself. 

As  is  said  in  Lrmng  v.  Greenwood,  the  party  is  bound  by 
the  contract  entered  into  with  such  knowledge ;  so  shall  he 
not  be  allowed  to  set  "up  such  a  defense,  either  in  bar  or 
mitigation.  This  does  not  confound,  in  the  assessment  of 
damages,  the  virtuous  with  the  prostitute,  but  simply  denies 
such  distinction  to  one  who  has  neither  the  taste  and  judg- 
ment to  make  it,  or,  for  other  motives  and  influences,  has 
waived  it  by  accepting,  as  satisfactory,  the  person  and  char- 
acter of  a  prostitute.  In  no  class  of  contracts  is  a  defend- 
ant allowed  to  diminish  his  liability  for  defects  known  to 
him,  unless  he  protect  himself  by  an  express  warranty. 

Judgment  ajjvrmed. 


Elkanah  Brush,  by  D.  H.  Brush,  his  next  friend,  v.  Israel 

Blanchard. 

Error  to  Jackson. 

A  Btep-father  -will  not  be  held  to  pay  for  the  services  of  a  minor  step- 
son who  hves  in  the  family  as  a  member  of  it,  where  the  relationship 
of  parent  and  child  exists,  unless  an  exi)ress  proinise  to  pay  for  the 
serrices  can  be  shown. 

Cited:  33  111.  224;  112  111.  295. 
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This  cause  was  tried  by  Paerish,  judge,  without  the  inter- 
vention of  a  jury,  at  September  term,  1854,  of  the  Jackson 
circuit  court.  Tlie  court  found  for  the  defendant,  and  en- 
tered judgment  for  costs  against  the  plaintiff.  The  plaintiff 
below  then  sued  out  this  writ  of  error. 

E..  S.  Nelson,  for  plaintiff  in  error.  J.  Doughekty,  for 
defendant  in  error. 

Skinner,  J.  Brush,  a  minor,  by  his  next  friend,  sued 
Blanchard  for  work  and  labor.  The  cause  was  tried  by  the 
court,  and  judgment  rendered  for  defendant.  The 
evidence  shows  -'that  the  defendant  married  the  plaint-  [*4:7] 
iff's  mother,  who  was  a  widow,  and  of  whose  family 
the  plaintiff  was  a  member  at  the  time  of  the  marriage;  that 
after  the  marriage  the  plaintiff  continued  with  his  mother 
as  a  member  of  the  defendant's  family ;  and  that  the  serv- 
ices on  account  of  which  the  action  is  brought  were 
performed  while  the  plaintiff  so  remained  a  member  of 
defendant's  family. 

The  husband  is  not,  from  the  fact  of  marriage  with  the 
mother  of  minor  children,  bound  to  support  them.  As  to 
him,  so  far  as  any  obligation  arising  out  of  the  marriage  is 
concerned,  they  are  strangers.  He  is  not  entitled  to  their 
custody  or  labor,  nor  is  he  bound  to  provide  for  them.  Gay 
V.  Ballouj  4  Wend.  K.  403 ;  Freto  v.  Brown,  4  Mass.  B.  6T5 ; 
Cooper  V.  Martin.,  4  East  E.  77;  Tulh  v.  Harrison,  4  Term 
K.  118;  2  Kent's  Com.  192. 

He  may,  however,  by  admitting  them  into  his  family  and 
treating  them  as  members  thereof,  voluntarily  assume  the 
relation  to  them  of  parent.   • 

Where  this  is  done,  the  step-father  stands  in  the  place  of 
natural  parent,  and  the  reciprocal  rights,  obligations  and 
duties  of  parent  and  child  attach  and  continue,  so  long  as 
this  mutually  assumed  relation  continues ;  and  the  step-child, 
in  such  case,  is  not  entitled  to  recover  for  services  rendered, 
nor  is  the  step-father  entitled  to  pay  for  support. 

The  law,  in  such  case,  will  not  imply  a  contract  on  the  part 
of  the  parent  to  pay  for  services  performed,  nor  oblige  the 
child  to  pay  for  support,  but  will  presume  that  neither  party 
contemplate  recompense  other  than  such  as  naturally  arises 
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out  of  that  domestic  relation.  2  Kent's  Com.  192;  Cooper 
V.  3/artin,  above  cited ;  Stofie  v.  Oarr,  3  Esp.  K.  1 ;  2£ille7' 
V.  mtlei\  16  111.  E.  296. 

Here  the  evidence  shows  that  the  relation  of  parent  and 
child  was  voluntarily  assumed  by  the  act  of  the  parties,  and 
there  is  no  evidence  of  an  express  contract  to  pay  for  serv- 
ices, nor  are  there  any  facts  in  evidence  from  which  such 
contract  can  be  implied. 

Judgment  affirmed. 


[*48]  *Ellendek  Masteeson  et  al.  v.  Kurus  D.  "Wiswotjlb 

ei  ux. 

Error  to  Monroe. 

In  all  cases  against  infants  sti'ict  proof  is  required.  The  record  must 
furnish  proof  to  sustain  a  decree  against  them,  whether  the  guardian 
ad  litem  answers  or  not. 

This  was  a  bill  filed  to  quiet  title,  and  alleges  that  com- 
plainants are  owners  of  certain  land  in  fee-simple  in  said 
county  and  in  possession  of  the  same.  That  they  derive 
title  as  follows :  Said  Sarah  is  heir  at  law  of  Amelia  Master- 
son,  who  died  seized  of  the  same.  That  said  Amelia  was  for- 
merly Amelia  Ranier,  and  became  seized  of  said  land  by 
an  order  made  by  the  county  court  of  Monroe  county,  of 
partition,  at  the  May  term,  1817,  between  the  heirs  of  Jesse 
Ranier.  That  in  September,  1824,  said  Amelia  Eanier  mar- 
ried Benjamin  Masterson,  by  whom  she  had  issue,  and  that 
said  Sarah  is  her  onlv  survivino;  heir.  That  afterward,  on 
the  22d  of  March,  1846,  the  said  Benjamin  T.  Masterson 
married  Ellender  Tults,  by  whom  he  had  issue,  and  died  on 
the  13th  of  October,  1853,  leaving  a  will  by  which  he  de- 
vised said  land  to  Ellender  Masterson  during  her  life  or 
Avidowhood,  and  in  tail  to  her  children,  and  that  said  devisee 
claims  title  thereupon  to  said  land.  The  bill  then  prays 
said  will  may  be  canceled  as  to  said  land,  and  that  all  per- 
sons may  be  enjoined  from  setting  up  title  to  said  land,, 
and  for  general  relief. 

Cited:  23  lU.  38  [35] ;  27  111.  148 ;  43  111.  249 ;  47  lU.  416. 
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The  cause  was  heard  at  the  September  term,  1854,  of  the 
Monroe  circuit  court,  on  the  bill  and  evidence. 

The  testimony  of  Daniel  Converse  is  the  only  evidence 
produced  in  the  case.  He  swore  that  he  knew  the  land, 
and  that  Rufus  W,  Wiswould  was  in  possession  of  the  same. 
He  says  said  land  was  devised  in  will  to  Ellender  Masterson, 
who  claims  title  thereby.  That  Benjamin  Masterson  and 
Ameha  Ranier  lived  together  as  man  and  wife.  She  is  the 
same  Amelia  Ranier  named  in  partition  between  heirs  of 
Jesse  Ranier.  Storehouse  farm  embraces  the  land  set  apart 
to  said  Ameha  Masterson,  and  Amelia  had  issue.  Sarah 
Masterson,  now  Sarah  Wiswould,  alone  survived  her  mother, 
she  havino^  died  about  18-35  or  1S36.  On  the  22d  dav  of 
March,  1846,  Benjamin  Masterson  married  Ellender  Tults, 
and  died  in  1853,  He  left  a  will,  and,  Converse  says,  he 
devised  said  land  to  Ellender,  his  wife,  during  life,  and  to 
her  children  in  tail. 

The  decree  states  that  said  cause  came  on  to  a  hearing  on 
pleadings  and  evidence,  and  the  court  having  examined  the 
same,  decreed  that  the  devisees  of  the  said  Benjamin 
Masterson,  "-and  their  representatives,  be  perpetually  ["49] 
enjoined  from  setting  up  title  or  claim  to  said  land, 
and  that  defendants  pay  the  costs  of  suit,  etc. 

The  defendants  below  assign  errors. 

W.  H.  &  J.  B.  Underwood,  for  plaintiffs  in  error.  G. 
KcERNER,  for  defendants  in  error. 

ScATES,  C.  J.  The  proofs  do  not  sustain  the  decree.  In 
all  cases  against  infant  defendants  strict  proof  is  required. 
Greenough  et  al.  v.  Taylor  et  al.  17  111.  R.  602 ;  Hitt  v.  Orms- 
bee,  12  id.  169,  255  and  260. 

This  will  distinguish  the  case  from  that  of  Dunn  v.  Kee- 
gin,  3  Scam.  R.  292;  and  default  and  decree  j?w  covfesso 
against  adults.  Infants  can  not  be  in  default  in  the  sense 
that  their  rights  may  be  adjudged  away,  without  affirm- 
atively showing  that  it  is  equitable  and  just. 

The  record  must  contain  enough  in  such  cases  to  sustain 
the  decree,  whether  guardian  ad  litem  answers  or  not. 

The  case  will  be  adjudged  here  upon  the  facts  shown  in 
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the  record.     WJt'de  v.  3Iorrlson  et  al.  11  111.  R.  364;  12  id. 
160.  2.55,  260  cand  283;  16  id.  113. 

Xo  other  proof  of  title  in  defendants  was  shown  than  the 
partition,  in  1817,  among  Eanier's  heirs,  and  possession  in 
Eufiis  Wiswould  and  wife.  For  anything  that  appears,  de- 
fendants may  not  claim  under  a  supposed  will  of  Master- 
son,  but  by  title  paramount.  To  make  proof  no  higher  up 
for  title  than  the  partition,  it  should  be  shown  that  both 
parties  derive  title  from  the  same  source  under  that  parti 
tion.  This  is  not  done  here,  and  a  higher  source  of  title 
can  not  be  dispensed  with  to  authorize  a  decree  barring 
them  from  all  claim. 

Plaintijffs,  it  is  to  be  recollected,  did  not  set  up  or  claim 
title  under  the  will  of  B.  T.  Masterson ;  it  has  been  so  im- 
puted or  attributed  to  them  by  the  bill;  and  the  existence 
of  a  will  has  only  been  shown  by  parol,  without  any  proof 
that  plaintiffs  claim  the  land  under  such  a  will. 

It  may  be  that,  upon  proper  and  full  proofs,  defendants 
might  have  a  right  to  a  decree  to  quiet  title  against  such  a 
devise,  without  showing  that  plaintiffs  claim  under  it;  but 
in  such  case  no  costs  should  be  awarded  against  parties  in- 
nocent of  an}'^  act  or  conduct  to  impeach  or  cloud  the  title. 

Decree  reversed  and  cause  remanded. 

Decree  reversed. 


[*50]       *Darius  Gkeenup  v.  Thomas  M.  Sewell. 
Appeal  from  Washington. 

Partition. — Where  a  court  of  equity  can  so  partition  a  joint  estate  as 
to  accommodate  a  paii;  of  the  owners,  without  injuring  others,  it  will 
do  so. 

Same  —  Improvements. — Wliere  improvements  upon  land  sought  to  be 
partitioned  by  proceeding  under  the  statute  are  insignificant,  a  court 
of  chancery  wUl  not  interfere  to  control  the  action  of  the  court  at  law. 

The  bill  in  this  case  shows  that  appellee  commenced  by 
petition,  for  partition  of  lot  number  6,  in  the  town  of  Nash- 
ville, in  Washington  county,  and  that  appellant  would  be 
denied  his  equitable  rights,  and  asks  for  a  partition  of  the 

Cited  :  49  111.  202. 
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lot  so  that  the  south  part,  which  adjoins  other  land  of  his, 
shall  be  set  off  to  him.  Bill  also  alleges  that  appellant 
improved  that  part  of  lot  6  adjoining  his  other  land,  with 
the  expectation  of  acquiring  the  same.  The  improvements 
made  by  appellant  were  unimportant,  costing  but  a  very 
insignificant  sum,  which  had  been  compensated  by  the  use 
of  the  ground. 

Decree  dismissing  bill  was  entered  at  October  term,  1855, 
of  the  Washington  circuit  court. 

Isaac  Millek,  for  appellant.     P.  E.  Hosmee  and  C.  G. 
Simons,  for  appellee. 

Caton,  J.  The  complainant  owned  one  undivided  fourth 
part  of  a  fraction  fifty  feet  wide,  of  a  lot  in  the  tovfn  of 
N'ashville.  He  owned  and  occupied  the  lot  adjoining  on 
the  south  of  the  fraction  in  question,  of  which  he  fenced  off 
about  one-fourth  on  the  south  side  and  adjoining  his  own 
lot,  and  occupied  it  for  several  j^ears.  All  his  improvements 
in  fencing  and  filling  up  the  lot  do  not  exceed  in  value  $20, 
and  the  use  and  occupancy  of  the  premises  which  he  has 
enjoyed  may  be  aboat  the  same  amount.  The  other  own- 
ers filed  a  petition  under  our  statute  for  a  partition,  and  the 
complainant  filed  this  bill  to  enjoin  that  proceeding,  and  for 
a  partition,  prajdng  that  the  part  which  he  had  inclosed 
and  taken  possession  of,  and  which  adjoins  his  other  lot, 
miirht  be  set  off  to  him.  This  bill  was  dismissed  by  the 
circuit  court,  which  decision  we  feel  called  upon  to  affirm. 
The  improvements  made  by  the  complainant  are  too  insig- 
nificant to  justify  his  application  to  a  court  of  chancery  to 
take  the  question  away  from  the  common  law  court, 
which  had  already  acquired  jurisdiction,  -and  was  [*51] 
proceeding  to  administer  the  rights  of  the  parties,  even 
laying  out  of  view  the  fact  that  the  complainant  had  enjoyed 
the  use  of  the  premises  to  about  an  equal  amount.  The 
strongest  feature  of  equitable  interference  to  give  him  the 
portion  of  the  lot  which  he  asks  is  that  he  owns  the  adjoin- 
ing lot,  and,  as  the  proof  shows,  the  portion  sought  is -more 
convenient  to  him  than  any  other  portion  of  the  lot,  and  is 
not  more  convenient  to  the  other  joint  owners.  This  fact 
would  be  sufficient,  in  my  mind,  to  entitle  him  to  the  re- 
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lief  asked,  did  it  not  clearly  appear,  from  tlie  evidence  in 
the  case,  that  the  relative  value  of  the  balance  of  the  lot 
would  be  injured  by  dividing  it  up  in  any  way.  "Where  a 
court  of  equity  can  so  partition  a  joint  estate  as  to  accom- 
modate a  portion  of  the  joint  owners  without  injury  to  the 
others,  it  will  do  so,  and  this  upon  the  plainest  principles  of 
right.  This  is  a  principle  of  equity  jurisprudence  well  set- 
tled, and  which  would  commend  itself  to  every  just  mind, 
Avere  there  no  precedents  for  its  support.  It  is  one  of  those 
cases  where^  a  party  has  no  legal  right,  and  yet  a  conscion- 
able  claim,  to  have  the  thmg  done.  But  the  court  will  not 
do  this  when  any  injury  is  to  result  to  the  other  joint  owners. 
When  they  are  to  be  injured  they  have  a  right  to  complain, 
and  this  of  necessity  destroys  the  right  of  the  other  party 
to  the  relief  sought.  The  very  basis  of  the  relief  granted 
in  such  cases  is  that  one  party  is  benefited  and  the  other 
not  injured.  In  such  a  case  the  benefit  is  a  clear  gain  to 
the  amount  of  human  good,  and  at  the  expense  of  no  one. 
If  no  one  is  injured,  then  no  one  has  a  right  to  complain  or 
object. 

In  this  case  the  evidence  is  clear  and  uncontradicted,  that 
to  divide  the  lot  as  proposed  by  the  complainant,  or  indeed 
to  any  way  subdivide  or  reduce  it,  would  injure  the  estate. 
It  is  even  now  but  the  fraction  of  a  lot,  and  to  reduce  it 
still  more  would  reduce  the  relative  value  of  the  remainder, 
if  it  would  not  render  it  entirely  unsalable.  When  such  is 
the  case,  the  interests  of  all  require  that  the  property  should 
be  sold,  and  the  proceeds  divided,  Avhich  the  court  of  law 
which  first  got  jurisdiction  is  as  competent  to  do  as  this 
court,  and  in  such  a  case  a  court  of  equit}^  will  not  interfere. 

The  decree  must  be  affirmed.  Decree  ajir?ned. 


[*52]  *WiLLiAM  Barnes  v.  The  People. 

Error  to  Massac. 

Names  —  Idem  sonans. —  Where  names  in  ordinary  enunciation  are  not 
distinguishable,  as  Dougal  Mclnuis,  and  Dugald  McGinnis,  the  doc- 
trine of  idem  sonans  will  apply. 

EvroENCE  OP  PROPERTY  —  Criminal  eases. — The  same  general  evidence 
of  property  is  as  sufficient  in  criminal  as  it  is  in  civil'cases. 

Cited:  39  111.  127. 
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The  plaintiff  in  error  was  convicted  of  horse  stealing,  at 
the  Massac  circuit  court,  at  June  term,  1855,  Parish,  judge, 
presiding. 

The  third  instruction  asked  by  plaintiff  in  error  was  as 
follows :  "  If  the  jury  should  find,  from  the  evidence,  that 
the  horse  in  question  Avas  the  property  of  Dugald  Molnnis, 
the  indictment  would  not  be  supported  by  proof  of  the 
horse  being  the  property  of  Dougal  McGinnis,  unless  the 
jury  are  satisfied,  from  the  evidence,  that  the  said  Dugald 
Mclnnis  was  usually  known  as  well  by  one  n^me  as  the 
other." 

The  horse  had  been  taken  from  the  possession  of  "William 
Shuts,  an  innkeeper,  who  had,  at  the  time,  a  special  prop- 
erty in  the  horse. 

J.  Jack,  for  plaintiff  in  error.     D.  Baugh,  for  the  people. 

Scates,  C.  J.  The  plaintiff  was  indicted  and  convicted 
of  stealing  the  horse  of  Dougal  McGinnis,  though  his  real 
name  was  Dugald  Mclnnis.  It  seems  to  us  that  any  sup- 
posed variance  is  amply  met  and  fully  settled  by  the  doc- 
trine in  relation  to  idem  sonans.  The  names,  in  ordinary 
enunciation,  would  be  undistinguishable,  and  it  would  re- 
quire particular  distinctness  in  the  enunciation  of  the  letters 
to  make  a  difference  apparent.  The  court  we  think  in- 
structed properly  as  to  the  idem  sonans,  and  that  the  party 
might  also  be  as  weD.  known  by  the  one  name  as  the  other. 
Whart.  Am.  Cr.  Law,  278;  1  Tenn.  E.  434,  State  v.  France; 
United  States  v.  Jlinman,  1  Baldw.  B.  292 ;  liex  v.  Berri- 
man,  5  Carr.  &  Payne  E.  601 ;  6  id.  408. 

The  court  properly  refused  the  third  instruction  asked  by 
plaintiff  in  error,  which  would  require  the  jury  to  find  on 
the  ground,  alone,  of  prosecutor  being  as  well  known  by 
one  name  as  the  other,  omitting  altogether  the  immateriality 
of  the  variance  on  account  of  the  idem  sonans. 

*The  only  remaining  question  is  as  to  proof  of  gen-  [*53] 
eral  ownership  of  the  horse  by  prosecutor. 

The  same  general  evidence  of  property  is  admissible  and 
as  sufiicient  in  criminal  as  in  civil  cases.  Possession,  with 
general  acts  of  ownership  over  the  horse,  such  as  riding  to 
the  hotel  and  putting  up  as  a  guest,  are  sufficient  to  warrant 
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the  verdict,  ■where  there  is  no  evidence  offered  to  rebut  or 
contradict  the  right  of  property.  No  evidence  of  any  other 
general  owner  is  shown.  The  special  property  in  the  land- 
lord, by  bailment  to  him  as  innkeeper,  might  also  support 
an  allegation  of  property  in  him ;  but  the  existence  of  such 
special  property  in  the  innkeeper  will  by  no  means  prevent 
the  prosecution  from  alleging  property  in  the  general  owner. 
The  cases  referred  to  by  plaintiff's  counsel,  of  Common- 
wealth V.  Morse^  14  Mass.  R.  218,  and  State  v.  Furlong^  19 
Maine  R.  22i,  are  not  inconsistent  with  these  views.  In  the 
first,  the  court  held  that  the  bailment  of  the  goods  levied 
upon  by  the  officer  to  another,  to  keep  and  return,  did  not 
confer  such  a  special  property  in  the  bailee  as  would  support 
an  allegation  of  ownership  in  an  indictment  for  larceny. 
This  is  questioned  by  the  editor,  and  justly  indeed,  unless 
the  bailment  conferred  no  property  at  all  upon  the  bailee. 
But  we  need  not  stop  here  to  discuss  this  question,  as  there 
can  be  no  doubt  that  an  innkeeper  would  acquire  a  sufficient 
special  property  to  support  an  allegation  of  ownership.  Yet 
this  will  not  exclude  the  general  ownership ;  but  it  may  be 
laid  as  the  property  of  either.  The  proof  of  ownership  in 
the  case  in  Maine  was  whoUy  uncertain  and  insufficient. 

Judgment  affirmed. 


Dakius  Geeeis^up  -y.  Thomas  M.  Sewell. 
Appeal  from  Washington. 

Partition  —  Practice  —  Judgment. —  The  proceeding  by  petition  for  par- 
tition is  at  law,  and  does  not  touch  the  equities  of  the  parties.  The 
judgment  upon  the  petition  should  define  the  respective  intereste  of 
the  parties,  and  is  conclusive  upon  them ;  and  the  commissioners  should 
set  off  to  each  the  interest  adjudged,  by  metes  and  bounds,  without 
attempting  to  adjust  equities. 

To  simply  dhect  that  partition  should  be  made  is  msufficient. 

The  order  of  partition  in  this  case  was  at  October  term, 
1855,  of  the  Washington  circuit  court,  Underwood, 
[*54]  judge,  *presiding.     The  statement  of  the  case  will  be 
found  in  the  opinion  of  the  court. 

CiTEO:  27  lU.  129;  97  111.  413;  102  111.  521;  107  lU.  487. 
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Isaac  Millee,  for  appellant.  C.  G.  Simons  and  P.  E.  Hos- 
mer,  for  appellee. 

Skinnek,  J.  This  was  a  proceeding  by  Sewell  against 
Greenup,  under  the  statute,  for  partition  of  certain  premises 
lield  by  them  in  common. 

The  petition  sets  forth  the  interests  of  the  parties,  and 
prays  for  partition.  The  answer  or  plea  of  Greenup  admits 
the  title  and  interests  as  alleged  m  the  petition,  sets  up  a 
claim  for  improvements,  and  insists  that,  in  case  of  partition, 
the  south  portion  of  the  premises  should  be  set  off  to  him, 
on  account  that  such  portion,  being  adjoining  to  premise^ 
owned  by  him  in  severalty,  would  be  more  beneficial  to  him 
than  any  other  portion  thereof.  The  court  made  an  order, 
in  which  it  is  simply  declared  that  ''  partition  be  awarded," 
and  that  certain  persons  be  appointed  ''  to  divide." 

The  statute  provides,  "That  the  court  shall  ascertain 
from  the  evidence,  in  case  of  default,  or  from  the  confession 
by  plea  of  the  parties,  if  they  appear,  or  from  the  verdict  by 
which  an  issue  of  fact  shall  be  determined,  and  shall  declare 
the  rights,  titles  and  interests  of  all  the  parties  to  such  pro- 
ceeding, petitioners  as  well  as  defendants,  and  give  such 
judgment  as  may  be  required  by  the  rights  of  the  parties." 

The  proceeding  under  the  statute,  for  partition,  is  strictly 
a  proceeding  at  law,  like  the  common  law  writ  of  partition, 
in  which  mere  equitable  claims  and  titles  can  not  be  investi- 
gated and  determined.  It  reaches  the  legal  estates  and  titles 
of  the  parties  only,  and  can  not  touch  the  equiti^ea  connected 
with  or  arising  out  of  the  estate ;  as  to  these,  resort  must  be 
had  to  courts  of  equity  for  relief.  Louvalle  et  at.  v.  Menard^ 
1  Gill  R.  39.  In  this  case  the  answer  or  plea  confesses  the 
respective  titles  and  interests  alleged  in  the  petition,  and  the 
court  thereupon  should  have  found  the  respective  legal  inter- 
ests of  the  parties  in  the  estate,  and  rendered  judgment 
accordingly,  showing  upon  its  face  the  interests  so  found. 
The  judgment  is  the  record  upon  which  the  new  title  is 
based,  and  is  conclusive  upon  the  parties.  It  should,  there- 
fore, of  itself,  show  the  estate  and  the  interests  therein 
adjudged  to  each  party.  From  such  a  judgment  only  can 
the  commissioners  know  the  interests  of  the  respective  par- 
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ties  in  tlie  premises  which  they  are  called  upon  to  divide, 
and  set  off  to  each  according  to  the  interest  adjudged  to 

him. 
[*55]  *It  is  the  duty  of  the  commissioners,  in  case  of  par- 
tition, to  set  off  and  assign  to  each  party,  by  metes  and 
bounds,  such  interest  in  the  whole  estate  as  the  court  may 
have  found  in  him.  And  m  doing  so  they  should  look  to 
the  premises  or  estate  as  they  find  it,  and,  without  attempt- 
ing to  adjust  equities  between  the  parties,  giving  to  each 
his  portion  in  quantity  and  value  as  compared  with  the 
whole. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Samuel  Stooket  et  al.  v.  John  D.  Hughes  et  al. 
Appeal  f7'om  St.  Clair.    ' 

DiscoNTiNUAifCE  —  Defective  plea — Objection. — If  a  discontinuance  is 
claimed,  because  the  plea  answers  but  a  part  of  the  declaration,  the 
objection  must  be  taken  in  the  court  below. 

Promissory  note  —  Partial  faihire  of  consideration  —  Pleading. —  A 
plea  to  an  action  upon  a  promissory  note  which  avers  a  part  failure  of 
consideration,  because  the  note  was  given  for  a  lot  of  land,  the  bound- 
aries of  which  were  indicated ;  that  the  land  was  free  from  incum- 
brance, and  the  title  to  it  perfect  in  the  vendor,  but  that  streets  and 
alleys  had  been  platted  which  dimmished  the  quantities  of  the  lot,  is 
obnoxious  to  a  demurrer. 

Same  —  Parol  evidence  —  Connecting  note  with  sale  of  land  —  Remedy  of 
purchaser  for  breach  of  covenant. —  In  such  a  case,  while  parol  evi- 
dence is  admissible  to  connect  the  note  with  the  conveyance  of  the 
land,  to  show  that  they  constitute  but  one  contract,  the  pixrchaser  will 
be  driven  to  the  covenants  in  liis  deed  for  redress,  unless  be  may  re- 
coup in  the  action  upon  the  note  by  showuag  that  the  covenants  have 
been  broken,  but  a  parol  contract  can  not  be  set  up  in  defense  of  the 
note. 

This  was  an  action  upon  a  promissory  note  to  recover  the 
sum  of  $925  and  interest.  The  plea  to  this  action  is  stated 
in  the  opinion  of  the  court.  The  demurrer  to  the  plea  was 
sustained,  and  the  court,  at  August  term,  1856,  of  the  St. 

Cited:  75111.  136. 
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Clair  circuit,  Beeese,  judge,  presiding,  gave  judgment  for 
the  plaintiffs  below. 

TJndekwoods,  for  appellants.     G.  Kceknee,  for  appellees. 

Caton,  J.  The  plea  which  was  interposed  by  the  defend- 
ant, Stookej,  professed  to  answer  but  a  part  of  the  declara- 
tion, and  certainly  answered  but  a  part.  To  this  the 
plaintiffs  demurred.  It  is  objected  in  this  court,  for  the 
first  time,  that  by  demurring  to  this  plea  the  plaintiff's 
action  was  discontinued.  This  objection  is  precisely  an- 
swered by  the  case  of  Mager  et  al.  v.  Sutchinson, 
*2  Gil.  K.  266,  where  it  was  decided  that  the  objec-  [*56] 
tion  can  not  be  first  made  here.  If  the  defendant 
wishes  to  claim  a  discontinuance  from  this  state  of  plead- 
ing he  must  insist  upon  it  in  the  court  below,  when  the 
plaintiffs  will  have  an  opportunity  of  taking  judgment  for 
that  part  of  the  declaration  unanswered,  and  thus  cure  the 
technical  discontinuance. 

The  main  question  in  the  case  is  as  to  the  sufficiency  of 
the  plea  upon  its  merits  so  far  as  it  professes  to  answer  the 
cause  "of  action  stated  in  the  declaration. 

The  plea  is  filed  by  Stookey,  and  avers  that  the  plaintiffs 
sold  to  him  certain  premises  in  Belleville.  That  at  and 
before  the  time  of  the  sale,  the  plaintiffs,  by  their  agent, 
falsely  represented  to  the  defendant  that  they  had,  and 
would  convey,  a  full  and  perfect  title,  clear  of  all  incum- 
brances, to  all  of  the  land,  and  then  and  there  pointed  out 
the  boundary  lines  of  the  land,  whereby  the  defendant  was 
induced  to  and  did  purchase,  and  agreed  to  pay  the  plaint- 
iffs $3,Y00  for  the  land,  and  executed  the  note  sued  on  to 
the  plaintiffs  for  a  part  of  the  said  sum  of  money,  the  bal- 
ance of  which  had  been  paid  before  the  commencement  of 
this  action.  That,  in  fact,  at  the  time  of  the  purchase,  the 
premises  had  been  laid  off  into  town  lots,  duly  platted, 
acknowledged  and  recorded,  whereby  a  street,  not  then 
opened  and  traveled,  had  been  laid  out  on  each  side  of  the 
premises,  and  an  alley  through  the  middle  thereof,  the  fee 
of  which,  by  reason  of  such  laying  out,  platting,  acknowledg- 
ing and  recording,  was  vested  in  the  town  of  Belleville, 
whereby  the  premises  had  been  damaged  to  the  amount  of 
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$800,  by  means  wliereof  the  consideration  of  the  note  sued 
on  had  failed  to  that  amount. 

Here  is  no  charge  of  fraud,  and  no  warranty  of  title  is 
averred,  nor  is  it  even  pretended  that  the  defendant  was 
not,  at  the  time  of  the  purchase,  perfectly  aware  of  the 
recorded  plat  and  the  existence  of  the  streets  and  alley.  In 
the  absence  of  fraud  or  warranty,  the  rule  of  law  is  well 
settled  that  the  purchaser  takes  the  title  at  his  own  risk. 
That  has  been  so  often  settled  in  this  court  that  it  is  only 
necessary  to  repeat  the  principle.  Here,  at  the  time  of  the 
sale,  the  vendor  represented  that  he  could  and  would  convey 
a  good  title  to  the  whole  of  the  premises.  The  most  that  can 
be  said  of  this  averment  is,  that  it  attempts  to  set  up  a 
parol  agreement  contemporaneous  with  the  written  contract, 
whereby  the  vendor  assumed  the  responsibility  of  the  title 
without  attempting  to  show  that  he  assumed  any  such  re- 
sponsibihty  by  the  written  evidence  of  the  contract.  The 
case  is,  in  principle,  precisely  like  that  of  Zane  v.  Sharp,  3 
Scam.  E.  566,  only  the  parol  agreement  set  up  is  less  explicit 
and  definite.  That  case  but  reiterates  a  principle  of 
[*57]  the  common  law,  long  settled  and  ^universally  recog- 
nized, that  when  parties  reduce  their  contracts  to 
writing,  the  writing  alone  must  speak  their  intention.  In 
it  are  all  verbal  understandings  merged.  That  can  not 
forget  or  misrepresent,  while  the  memory  of  witnesses  is 
faUible,  and  sometimes  their  integrity  is  questionable.  In 
the  absence  of  fraud,  no  agreements  or  understandings 
of  the  parties,  varying  the  terms  of  the  written  contract, 
can  be  proved.  Here  the  notes  and  the  deed  constitute  the 
written  evidence  of  the  agreement  of  the  parties.  As  they 
/fo  not  connect  themselves,  parol  evidence  is  admissible,  to 
show  that  both  constituted  one  contract.  When  that  is 
shown,  the  two  together  speak  the  intention  of  the  parties, 
precisel}'^  the  same  as  if  they  had  been  written  on  one  piece 
of  paper,  and  were  embodied  in  the  same  instrument.  The 
terms  of  the  deed  are  not  shown.  If  it  is  without  covenants, 
the  grantor  can  not  be  made  liable  on  a  parol  warranty.  If 
there  is  a  covenant  of  warranty  of  the  title,  the  purchaser 
can  have  a  direct  remedy  upon  that,  if  the  title  to  the  whole 
or  a  part  has  failed,  or,  I  will  not  say  that  he  might  not 
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recoup  bis  damages  in  this  action  upon  the  note.  But  no 
such  pretense  is  made  here,  but  only  an  effort  to  show  a 
parol  understanding  or  promise,  without  any  pretense  that 
it  was  embodied  in  the  written  agreement.  The  presump- 
tion is,  that  when  the  parties  came  to  reduce  their  agree- 
ment to  writing,  they  abandoned  all  parol  understandings 
and  promises  which  were  not  embraced  in  the  writing. 

It  may  be  that  the  case  of  Za7ie  v.  Sharp,  above  referred 
to,  conflicts  with  that  of  Gohram  v.  Peyton,  2  Scam.  E. 
363;  but  if  so,  the  latter  conflicts  with  the  well  settled  law, 
and  should  not  be  followed  as  a  precedent. 

VTe  are  of  opinion  that  the  demurrer  was  properly  sus- 
tained to  the  plea,  and  the  judgment  must  be  affirmed. 

Judgment  a^rined. 


*IsAAc  McClelland  v.  James  Snidee.  [*58] 

Appeal  from  Marion. 

Contract  —  Part  ver'formance  —  Comjjensation  to  be  determined  by  con- 
tract.—  Where  only  a  portion  of  work,  to  be  performed  under  a  con- 
ti'act,  has  been  done,  the  compensation  therefor  shall  be  that  named 
in  the  contract,  wherever  it  can  be  made  to  apply. 

Same —  Construction  of  contract. —  A  contract  for  the  delivery  of  stone. 
to  be  measured  in  the  walls  of  a  particular  building,  is  not  broken 
because  the  stone  may  be  laid  elsewhere,  if  they  could  there  be  meas- 
ured. The  object  of  such  a  statement  in  the  contract  was  to  furnish 
proper  faciUties  for  measurement. 

This  was  an  action  on  special  contract,  averring :  the  dec- 
laration alleges  that  Snider  was  to  quarry  seven  hundred 
yards  of  stone,  and  deliver  the  same  to  McClelland  as 
fast  as  quarried,  which  McClelland  was  to  remove,  pay- 
ing therefor  $1.10  per  yard,  to  be  measured  in  the  wall 
of  certain  buildings  which  McClelland  was  to  erect  for 
the  Illinois  Central  Kailroad  Company.  McClelland  filed 
the  general  issue,  and  gave  notice  that  he  should  show 
that  Snider  was  to  deUver  one  thousand  three  hundred 
yards  of  stone,  at  $1  per  yard ;  and  that  he  had  refused  so 
to  deliver  the  stone,  whereby  McClelland  had  been  made  to 
suffer  damage. 

Cited:  68111.  424. 
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The  proof  shoNved  that  a  portion  of  the  stone  taken  by 
McClelland  went  to  a  well.  That  the  amount  of  stone  de- 
livered fell  short  of  the  quantity  contracted  for. 

The  cause  was  tried  before  Beechek,  judge,  and  a  jury, 
at  May  term,  1S56,  of  the  Marion  circuit  court. 

J.  !N".  HayniEj  for  appellant.  H.  K.  S.  Omelvet^y,  for 
appellee. 

Caton,  J.  The  first  and  second  instructions,  which  the 
court  gave  for  the  plaintiff  below,  were  wrong.  The  first 
excepted  to  is  as  follows:  "If  the  jury  believe,  from  the 
evidence,  that  there  was  a  special  contract  between  the 
parties  in  relation  to  quarrying  stone,  although  the  same 
might  not  have  been  performed  by  either  part}^,  yet  if 
plaintiff  quarried  and  delivered  stone  to  defendant,  and  de- 
fendant accepted  and  appropriated  the  same  to  his  own  use, 
the  plaintiff  is  entitled  to  recover  the  reasonable  value  of 
the  stone,  deducting  therefrom  any  damages  sustained  by 
defendant  by  failure  of  plaintiff  to  deliver  the  same  accord- 
ing to  contract,  and  any  payment  made  on  the  same."  This 
instruction  was  wrong,  because  it  alloAved  the  plaintiff  to 
recover  the  reasonable  value  of  the  stone ^  irrespective  of  the 
contract  price ;  whereas,  the  rule  of  law  is,  that  the 
[*59]  contract  price  shall  govern  the  measure  of  "^compen- 
sation, wherever  it  can  be  made  to  apply,  whether 
that  be  more  or  less  than  the  reasonable  value  of  the  stone. 
This  identical  question,  in  almost  precisely  such  a  case,  was 
decided  at  the  last  term  of  this  court,  in  this  division,  and 
demands  no  further  discussion  here.  Had  that  case  been 
reported  at  the  time  of  the  trial  of  this  cause,  no  doubt  the 
instruction  would  have  been  different.  See  Brigham  v. 
Ilawley,  17  111.  E.  38. 

The  next  instruction  excepted  to  is  this :  "  If  the  contract 
was  to  measure  said  stone  in  the  walls  of  the  depot  build- 
ing in  Centralia,  and  defendant  appropriated  said  stone  to 
other  purposes,  as  wells  and  culverts,  not  stipulated  for  in 
said  contract,  it  was  a  breach  of  said  contract,  and  releases 
the  plaintiff  from  his  liability  on  the  same."  This  instruc- 
tion was  clearl}'-  wrong.  It  was  a  matter  of  no  moment 
what  became  of  the  stone,  so  far  as  the  plaintiff  was  con- 
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cerned,  if  he  had  the  proper  facilities  for  measuring  them 
The  only  object  of  the  provision,  that  they  should  be  meas- 
ured in  the  walls  of  the  depot,  was  to  provide  a  rule  by 
which  they  should  be  measured,  not  that  the  stone  should 
have  a  particular  spot  for  a  resting  place.  The  object  of 
the  provision  was  as  well  attained  by  placing  the  stone  in 
one  wall  as  another,  so  that  it  was  accessible. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  H.  Heediman  et  al.  v.  William  H.  Shoet,  Execu- 
tor, etc. 

Error  to  Jefferson. 

ADairs'iSTRATOR — Sale  of  real  estate  —  Jurisdiction. —  In  a  proceeding 
by  an  administrator  to  sell  the  real  estate  of  his  decedent,  unless  the 
mode  pointed  out  by  the  statute  for  bi'inging  the  parties  interested  be- 
fore the  court  is  pursued,  there  will  be  such  a  want  of  jurisdiction  as 
will  vitiate  the  order  for  sale. 

Infant  heirs —  Guardian  ad  litem. —  Infant  heirs,  who  have  not  guard- 
ians appearing  for  them,  must  be  represented  by  guardians  ad  litem. 

The  defendant,  William  H.  Short,  as  executor  of  Lydia 
Kirby,  deceased,  filed  his  petition  in  the  circuit  court  of 
Jefferson  county,  against  Mary  Napper,  Jonathan  Ogden, 
guardian,  and  Mary,  Sarah  and  Eliza  Jane  Kirby,  minor 
heirs  of  Lydia  Kirby,  deceased,  for  the  sale  of  the  real 
estate  of  which  Lydia  Kirby  died  seized,  to  be  applied  to 
the  payment  of  her  debts.  Two  writs  of  summons 
were  issued,  one  of  which  was  served  *upon  Ogden,  [*60] 
and  the  other  returned  served  upon  four  of  the  de- 
fendants. 

The  summons  contain  the  names  of  Mary  Napper,  Ogden, 
and  Mary,  Sarah  and  Eliza  J.  Kirby,  and  in  favor  of  Short 
as  executor,  and  against  this  Mary  tapper,  Ogden,  and 
Mary,  Sarah  and  Eliza  J.  Kirby.  A  certificate  of  the  court 
of  probate  appears  in  the  record,  showing  that  the  personal 

Cited  :  Jurisdiction,  what  essential,  30  111.  223 ;  sale  void  for  want  of, 

23  111.  447  [395];  51  111.  371;  57  111.  353;  when  not  conferred,  47  111.  27. 

Decree  must  find  interest  of  the  parties,  27  111.  129.     Administrator's 

sale,  void  when,  60  111.  108. 
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estate  of  Lydia  Kirby  is  insufficient  to  pay  tlie  debts  of  the 
deceased.     The  petition  is  not  in  the  record. 

At  the  March  term,  1S49,  of  the  Jefferson  circuit  court, 
Den>-ixg,  judge,  presiding,  judgment  was  rendered  against 
the  defendants  by  default,  and  an  order  was  granted  to  sell 
real  estate  described  in  the  petition,  which  was  afterward 
sold,  as  appears  from  report  of  defendant  in  error. 

Four  of  the  plaintiffs  were  minors,  and  no  appearance 
was  made  for  them  by  their  guardian,  or  other  person  as 
guardian  ad  litem. 

R.  S.  Kelson,  for  plaintiffs  in  error.  D.  Batjgh,  for  de- 
fendant in  error. 

Caton,  J.  This  was  a  pror^eeding  instituted  by  an  admin- 
istrator to  sell  the  real  estate  of  an  intestate,  for  the  pay- 
ment of  debts.  A  summons  was  issued  in  the  usual  form 
as  for  ordinary  cases,  and  was  served  on  one  of  the  adult 
heirs,  but  was  not  served  on  the  infant  heirs,  nor  was  any 
notice  to  them  published.  A  default  was  taken  against  all 
of  the  heirs,  without  any  guardian  ad  litem  having  been 
appointed  for  the  infants.  These  irregularities  are  assigned 
for  error,  and  they  are  fatal. 

The  one  hundred  and  third  section  of  our  statute  of  wills 
provides  that  in  case  of  a  proceeding  of  this  kind,  "  it  shall 
be  the  duty  of  such  administrator  or  executor  to  give  at 
least  thirty  days'  notice  of  the  time  and  place  of  present- 
ing such  petition,  by  serving  a  written  notice  of  the  same, 
together  with  a  copy  of  said  account  and  jDetition,  on  each 
of  the  heirs,  or  their  guardians,  or  devisees  of  said  testator 
or  intestate,  or  by  publishing  a  notice  for  three  weeks  suc- 
cessively, commencing  at  least  six  weeks  before  the  present- 
ing of  said  petition,  of  the  intention  of  presenting  the  same 
to  the  circuit  court,  for  the  sale  of  the  whole  or  so  much  of 
the  real  estate  of  the  said  testator  or  intestate  as  will  be 
sufficient  to  pay  his  or  her  debts,  and  requesting  all  ])ersons 
interested  in  said  real  estate  to  show  cause  why  it  should 
not  be  sold  for  the  purposes  aforesaid." 

This  statute  was  not  complied  with  in  any  particular ;  not 

even  as  to  Ogden,  upon  whom  the   summons  Avas 

[*61]  served.     "Where  no  jiublication  was  made,  as  in  this 
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case,  tlie  statute  requires  a  copy  of  the  petition  and  ac- 
count, which  is  filed  in  the  circuit  court,  to  be  served  on  each 
heir  or  guardian.  "Without  this  there  was  a  want  of  juris- 
diction, so  far  as  the  persons  were  concerned ;  and  although 
this  proceeding  partakes  much  of  the  character  of  proceed- 
ings in  rem,  if  it  is  not  strictly  so,  yet  the  court  has  no 
authority  to  act,  except  under  and  in  conformity  to  the 
statute.  The  want  of  the  notice  and  copies,  as  required  by 
the  statute,  renders  all  of  the  subsequent  proceedings  irreg- 
ular and  erroneous,  if  not  absolutely  void. 

The  one  hundred  and  seventh  section  of  the  statute  of 
wills  requires  the  court  to  appoint  a  guardian  ad  litem  for 
infant  heirs  who  have  no  guardian  appearing  for  them.  An 
omission  to  do  this  would  be  error. 

The  order  for  the  sale  of  the  real  estate  must  be  reversed 
and  the  cause  remanded. 

Order  reversed. 
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John  Sinkleak  v.  Henkt  Emert. 
Appeal  from  Pike.  • 

Where  a  special  agreement  laas  been  made  by  a  parent  to  pay  the  board 
of  a  child,  the  creditor  can  not  collect  the  board  from  the  infant's 
estate  if  the  parent  neglects  to  pay. 

This  case  originated  in  the  county  court  of  Pike  county, 
and  began  by  citation  on  appellant,  guardian  of  Walter 
Sinklear.  The  plaintiff  claimed  allowance  for  $112,  thus : 
"  Walter  Sixklear  Dr.  to  Henry  Emert. 

"March  7,  A.  D.  1853.  Yermifuge,  25c.;  Bateman's 
drops,  lOc,  etc.,  etc. ;  and  two  years'  board,  at  $1  per  week ; 
in  all  $112." 

Trial  and  suit  dismissed  at  plaintiff's  cost,  and  appeal 
taken  to  the  Pike  circuit  court  by  plaintiff.  The  defendant 
there  moved  a  dismissal  of  the  appeal  for  the  want  of  a  suf- 
ficient appeal  bond.  Motion  overruled.  The  cause  was 
then  submitted  to  the  court,  without  the  intervention  of  a 
jury,  on  the  evidence,  in  substance:  That  defendant  was 
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guardian  of  "Walter  Sinldear,  an  infant,  whose  motlier  was 
dead,  and  whose  father  was  hving ;  that  the  ward  had  an 
estate ;  that  he  had  remained  with  the  plaintiff  two  years 
before  the  suit  was  brought;  that  it  was  worth  $l.per  week 
to  keep  the  child ;  proof  of  the  other  items  of  account ;  that, 
at  a  time  when  the  father  of  the  child  was  about  to  go  to 

California,  expecting  to  return,  he  contracted  with 
[-64]  the  plaintiff  to  pay  him  $50  a  year  for  *board  of  the 

child  for  two  years,  and  pay  extra  for  clothing,  doc- 
tors bill  and  medicine.  That  after  the  contract  was  made, 
the  father  stated  that,  if  he  never  came  back  from  Cali- 
fornia, the  child  had  property  of  its  own  to  pay.  The 
father,  in  conversation  with  a  witness,  said  he  would  send 
$50  on  his  arrival  in  California.  He  was  to  be  absent  two 
years ;  he  had  been  absent  about  two  years  and  six  months ; 
he  had  written  home,  but  sent  no  money ;  he  had  no  prop- 
erty. 

The  court,  on  the  evidence,  found  that  there  was  due  to 
the  plaintiff  by  defendant,  to  be  paid  out  of  the  assets  in 
defendant's  hands,  as  guardian  of  Walter  Sinklear,  the  sum 
of  $112.  Whereupon  defendant  moved  for  a  new  trial, 
which  motion  was  overruled.  It  was  then  considered  and 
adjudged  that  the  plaintiff  recover  of  the  defendant,  as 
guardian  of  said  infant,  the  above  amount  and  costs;  and 
the  county  court  directed  to  allow  the  same  to  be  paid  by 
said  guardian  in  due  course  of  his  guardianship.  Appeal 
from  the  judgment  prayed  for  and  allowed. 

McCleenand  and  Heendon,  for  appellant.  C.  L.  Higbee, 
for  appellee. 

Caton,  J.  Here  was  a  special  agreement,  made  by  the 
father  of  the  infant,  to  pay  for  his  board.  In  pursuance  of 
that  agreement,  the  plaintiff  below  boarded  and  took  care 
of  the  infant  two  years;  and  now,  on  the  failure  of  the 
father  to  pay  for  it,  he  sues  the  child,  for  the  purpose  of  re- 
covering out  of  the  infant's  estate.  There  can  be  no  pre- 
tense for  charging  the  infant  or  his  estate  with  the  amount. 
The  credit  was  given  to  the  father,  and  not  to  the  infant. 
It  is  not  lilie  the  case  of  necessaries  furnished  an  infant  oa- 
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Ms  credit.    Even  waiving  the  question  of  infancy,  and  the 
father  alone  would  be  liable  on  this  special  contract  for 
boarding  and  taking  care  of  the  defendant  below. 
The  judgment  must  be  reversed  and  remanded. 

Judgment  reversed. 


*Geoege    Ckull  and    wife  v.  Charles  F.  Keener,  [*65] 

Executor,  etc. 

Appeal  from  Scott. 

Submission  on  agreed  facts  —  Jurisdiction. —  Where  parties  enter  into 
a  stipulation,  and  agree  to  certain  facts  to  be  submitted  to  the  circuit 
court  for  adjudication,  and  that  such  decision  may  be  brought  to  the 
supreme  court  for  review,  the  circuit  court  has  jm'isdiction  over  the 
matter  and  persons,  and  should  proceed  to  final  judgment. 

This,  as  a  certified  case,  was  submitted  a  year  ago  to  this 
court.  The  supreme  court,  on  the  24th  of  January,  1856, 
refused  to  entertain  jurisdiction  of  the  certified  case;  a 
notice  was  prepared  by  the  attorneys  of  the  plaintiffs  that 
they  would  file  a  declaration  in  the  detinet  in  this  case  more 
than  ten  days  before  the  next  term  of  the  circuit  court  of 
Scott,  to  be  holden  the  first  Monday  in  April,  1856,  and  that 
the  plaintiffs  would  insist  on  a  trial  of  the  cause  at  that 
term  of  the  court.  Declaration  was  filed  21st  March,  1856, 
and  notice  served  upon  the  defendant  on  the  24th  of  March, 
1856.  On  the  7th  day  of  April,  1856,  the  defendant  filed  a 
motion  to  strike  this  cause  from  the  docket,  which  was  al- 
loAved  on  the  11th  day  of  Aprilf  1856,  and  to  the  allowance 
of  which  motion  the  plaintiffs  excepted.  The  error  assigned 
is  the  allowance  of  said  motion. 

N.  M.  Knapp  and  D.  A.  Smith,  for  appellants.  J.  Grim- 
SHAW  and  J.  A.  Holdman,  for  appellee. 

.Caton,  J.  In  this  case  of  CruU  and  wife  against  Keener, 
both  parties  appeared  in  open  court,  at  the  October  term, 
1855,  of  the  Scott  circuit  court,  and  filed  a  written  stipula- 
tion, reciting  that  this  was  an  action  of  debt  for  $1,000, 

brought  by  the  plaintiffs  for  services  rendered  by  the  wife 
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to  her  father,  the  defendant's  testator.  The  stipulation 
further  recites  that  "  this  suit  was  brought  in  the  month  of 
July,  1S55,''  and  goes  on  with  an  agreed  state  of  facts,  by 
which  the  plaintiffs  claim  that  they  are  entitled  to  recover, 
and  the  defendant  insisted  that  the  claim  was  barred  by  the 
statute  of  limitations.  Then  follows  an  agreement  that  the 
question  of  law  arising  on  that  agreed  state  of  facts  should 
be  submitted  to  this  court  for  its  decision,  in  the  form  of  a 
certificate,  under  the  statute.  This  court,  when  the  case 
on  that  certificate  was  brought  here,  decided  that  we  had 
no  jurisdiction  of  it,  no  decision  of  it  having  been  made  in 
the  circuit  court,  and  that  the  cause  was  still  pending  in 
that  court.  After  that  decision,  in  this  court,  the  defend- 
ant moved  the  circuit  court  to  strike  the  cause  from 
l^^QQI  *the  docket,  which  motion  was  sustained,  and  which 
is  now  assigned  for  error.  We  can  perceive  no  good 
reason  why  the  cause  should  have  been  stricken  from  the 
docket.  As  a  matter  of  law,  the  court  has  jurisdiction  of 
the  subject-matter,  and  as  a  matter  of  fact,  it  had  jurisdic- 
tion of  the  persons  of  both  parties.  The  appearance  of  the 
defendant  gave  the  court  as  complete  jurisdiction  over  him 
as  the  service  of  a  summons  would  have  done.  He  stipu- 
lated that  an  action  had  been  commenced  against  him,  stat- 
ing the  time  when,  and  for  what  cause,  and  agreed  upon  a 
state  of  facts  upon  which  the  rights  of  the  parties  depended. 
If  it  be  said  that  those  facts  were  agreed  upon  only  for  the 
purpose  of  getting  the  opinion  of  this  court  upon  the  ques- 
tion of  law  arising  thereon,  and  not  for  the  judgment  of 
the  circuit  court,  it  may,  for  the  present,  be  conceded ;  but 
that  does  not  show  that  the  "appearance  of  the  defendant  in 
that  court  was  for  any  special  purpose,  or  with  any  reserva- 
tion. The  stipulation  of  the  pendency  of  the  action,  and 
of  the  time  of  its  commencement,  was  certainly  unreserved. 
The  party  was  either  in  court  for  all  purposes,  or  else  he 
was  not  there  for  any  pm^pose.  There  are  cases  where  the 
defendant  may  make  a  quasi  appearance,  for  the  purpose  of 
objecting  to  the  manner  in  which  he  is  brought  before  the 
court,  and,  in  fact,  to  show  that  he  is  not  legally  there  at 
all;  but  if  he  ever  appears  to  the  merits,  he  submits  himself 
completely  to  the  jurisdiction  of  the  court,  and  must  abide 
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the  consequences.  Suppose  lie  had  been  served  with  a 
summons  in  this  very  case,  and  then  the  parties,  by  this 
same  stipulation,  had  made  this  abortive  attempt  to  bring 
the  original  case  before  this  court,  in  the  unfinished  condi- 
tion in  which  we  first  made  its  acquaintance,  would  our  dis- 
missing it  from  this  court  have  put  the  party  or  the  cause 
out  of  the  circuit  court?  As  before  remarked,  after  his  ap- 
pearance to  the  merits  in  the  circuit  court,  the  defendant 
was  as  completely  before  that  court  as  if  he  had  been 
served  with  a  summons  in  the  usual  way.  After  that  ap- 
pearance and  stijDulation,  the  whole  case  was,  and  continued, 
before  the  circuit  court;  and  there  it  stood  for  trial,  or 
other  disposition,  the  same  as  any  other  cause,  entirely  un- 
affected by  the  proceedings  which  were  had  in  this  court. 
All  that  was  done  here  was  to  determine  that  no  case  was, 
in  fact,  before  us,  and  that  we  could  do  nothing.  The  court 
should  have  proceeded  to  a  trial,  or  other  proper  disposition 
of  the  cause. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


*JoEL  Bkuce  v.  Egbert  Eoney  et  al.  [*6Y] 

Error  to  Scott. 

RESHLTiNa  TRUST. — A  resulting  trust  does  not  spring  from  an  agree- 
ment between  the  parties,  but  from  the  fact  that  the  raoney  of  one 
person  has  been  invested  in  land,  the  conveyance  of  which  is  made  in 
the  name  of  another.  The  trust  is  raised  in  favor  of  the  party  whose 
money  has  been  used,  with  or  without  his  knowledge,  in  the  purchase,  i 

Writ  of  assistance. —  A  writ  of  assistance  should  be  granted,  not  by 
the  clerk,  but  by  the  ch'cuit  court,  on  hearing  of  the  facts. 

Cited:  60  lU.  517;  68  lU.  232;  70  lU.  419;  3  Bradw.  65. 

1  Resulting  trust. —  The  trust  results  from  the  original  transaction,  at 
the  time  it  takes  place,  and  at  no  other  time.  Alexander  v.  Tams,  13 
111.  221 ;  Perry  v.  McHenry,  13  111.  227 ;  Loomis  v.  Loomis,  28  111.  454 : 
Holmes  v.  Holmes,  44  111.  168 ;  Sheldon  v.  Harding,  44  HI.  68 ;  Reming- 
ton V.  Campbell,  60  111.  516 ;  Emmons  v.  Moore,  85  111.  304 ;  Cramer  v. 
Hoose,  93  111.  503 ;  Mathis  v.  StTifflebeam,  94  111.  481 ;  Slocum  v.  Slocum. 
9  Bradw.  142.  And  not  from  a  contract  between  the  parties.  William.s 
V.  Brown,  14  111.  200 ;  Greene  v.  Cook,  29  HI.  186.  See  Curtis  v.  Wood- 
worth,  13  lU.  654,  note;  Stephenson  v.  Thompson,  13  El.  185,  note. 
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EoNET  filed  a  bill  in  cliancery  in  Scott  circuit  court 
against  Joel  Bruce,  Michael  Brown  and  "William  C.  Strj^ker. 

The  bill  states  that,  in  the  year  1S50,  Eoney  went  to  Cal- 
ifornia to  be  gone  two  or  three  years ;  that  he  left,  at  his 
home  in  Scott  county,  Illinois,  with  his  mother,  certain 
horses,  hogs,  cattle  and  farming  utensils,  of  about  the  value 
of  $400;  that  it  was  understood,  when  he  left,  that  his 
mother  was  about  to  marry  said  Bruce ;  that  Eoney  made 
an  arrangement  with  Bruce  to  buy  for  him  certain  land, 
described  in  the  bill,  in  Scott  countv. 

Bruce  wrote  to  Eoney,  after  he  got  to  California,  that  he 
had  bought  the  land  for  $450,  and  had  paid  on  the  land 
$100,  which  Eoney  had  sent  to  his  mother,  and  requested 
Eoney  to  send  him  more  money  to  pay  on  the  land,  and 
Eoney  sent  $100  more,  to  be  paid  on  the  land.  That  Bruce 
appropriated  to  his  own  use  the  personal  property  which 
Eoney  had  left  behind,  and  which  should  have  been  applied 
on  the  land.  That  Bruce  also  owes  him  for  work  done  for 
him,  for  twelve  months,  at  $16  per  month. 

Bruce  took  the  deed  for  the  land  in  his  own  name,  and 
has  received  the  rents  and  profits  since  the  purchase.  Bruce 
has  withheld  the  deed  from  record,  and  the  exact  time  of 
purchase  is  not  known.  The  land  was  purchased  of  Michael 
Brown.  That  Bruce  holds  the  land  in  trust  for  Eoney. 
Claims  that  he  has  paid  Bruce  in  mone}'",  property  and 
work,  $597,  or  that  the  land  cost  $450.  That  Bruce  has 
given  a  mortgage  on  the  land  to  Wm.  C.  Stryker,  for  $300, 
not  recorded.  Bill  makes  Bruce,  Brown  and  Stryker  parties ; 
waives  Bruce's  answer  being  under  oath;  prays  that  an 
account  be  stated  of  money  advanced,  proceeds  of  personal 
property,  rents  and  profits,  etc.  Prays  for  decree  that 
Bruce  convey  the  land  to  Eoney,  and  a  decree  for  the  bal- 
ance due  Eoney ;  that  if  any  incumbrances  exist,  Eoney  be 
allowed  to  assume  them,  and  have  a  decree  against  Bruce 
for  the  amount.  Alleges  that  he  has  paid  $450,  but  if  not, 
offers  to  pay  amount  due.  Prays  for  general  relief. 
[*68]  *At  October  term,  1854,  Bruce  answers  that  Eoney 
did  go  to  California,  but  denies  that  he  left  property 
in  his  mother's  charge.  Denies  that  he  owned  any  property 
as  alleged ;  that  one  "Williams  fitted  him  out  for  California, 
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and  Bruce  advanced  liim  $25.  Bruce  married  Eoney's 
mother  after  he  went  to  California,  and  received,  on  his 
marriage  to  her,  personal  property  worth  about  $100 ;  that 
she  had  three  children  that  Bruce  took  home  with  him  and 
supported.  Denies  "that  Eoney  ever  made  any  arrangement 
with  him  to  buv  the  land.  That  he  bought  the  land  for 
himself,  and  has  paid  for  it  himself,  and  denies  that  Eoney 
has  any  claim  to  it.  That  he  has  offered  Eone}''  an  interest 
in  the  land,  if  he  would  help  to  pay  for  it.  That  he  has 
never  done  so,  but  is  indebted  to  Bruce.  That  Eoney  did 
send  his  mother  $100,  before  her  marriage,  $95  of  which 
came  into  Bruce's  possession  after  his  marriage  with  Eoney's 
mother. 

That  Bruce,  in  1852,  received  from  Eoney,  from  Califor- 
nia, $100,  which  he  has  accounted  for  and  paid  back.  That 
he  bought  the  land  and  paid  $500  for  it.  Has  improved 
said  laud ;  improvements  worth  about  $1:08. 

Denies  the  account,  as  stated  in  the  bill,  being  due  Eoney, 
and  insists  that  Eoney  is  indebted  to  him  $1:21-. 

Replication  filed  to  this  answer.  Stryker  answers  that 
he  has  a  mortgage  on  the  land,  to  receive  $300  on  a  note, 
dated  2Sth  January,  1851,  payable  1st  January,  1855,  with 
ten  per  cent,  interest.  That  he  took  the  mortgage  without 
notice  of  Eoney's  claim. 

The  special  master  in  chancery  of  Scott  county  reports 
that,  on  behalf  of  Eoney,  James  W.  Eiggs  testified  that  he 
knows  the  handwriting  of  Joel  Bruce,  and  that  the  letters 
attached  to  the  report  are  in  Bruce's  handwriting.  Was  at 
Bruce's  office  when  he  bought  land  of  Micliael  Brown; 
same  described  in  bill.  The  price  was  $100  or  $500. 
Though  present  when  deed  made,  witness  heard  nothing 
said  about  Bruce  buying  the  land  for  any  one  but  himself ; 
$100  paid  down ;  don't  know  whose  money  it  was.  Eoney 
was  then  in  Cahfornia.  Bruce  has  made  improvements  on 
land. 

J.  Z.  Zimmerman  testifies,  for  Eoney,  that  some  months 
before,  he  offered  to  purchase  a  part  of  the  land  from  Bruce. 
Bruce  said  he  would  not  sell,  because  he  designed  part  of 
it  for  Eoney,  if  he  would  help  to  pay  for  it.  This  was 
since  Eoney  came  from  California.  Describes  improvements. 
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David  Stewart :  Bruce  told  witness  tliat  Koney  had  writ- 
ten to  him  to  buy  the  land  for  him.  Don't  know  that  he 
ever  told  me  he  had  bought  it  for  Roney.  B.  said  that 
Eone}^  had  sent  him  $100  to  pay  on  land ;  at  least  so  under- 
stood him.  On  cross-examination,  said,  can't  sav 
[*69J  whether  before  or  after  *Bruce  purchased  land  that  I 
heard  him  say  what  have  stated.  Think  it  was  before 
his  wife  died.  Bruce  did  not  say  whether  Roney  had  sent 
the  money  to  him,  or  to  his  (Roney's)  mother.  Roney 
worked  some  on  the  place.  There  were  some  hogs  on  the 
place,  when  he  went  to  California,  that  were  said  to  be 
Roney's. 

Joel  W.  Cobb  testified  that  he  went  to  buy  a  piece  of  the 
land  from  Bruce.  Bruce  told  me  that  he  had  bought  the 
land  for  Robert  Roney,  and  would  not  sell  any  of  it  until 
he  came  from  California,  and  if  Roney  wanted  to  sell  it  he 
might  do  so. 

Colt  spoken  of  was  left  at  his  mother  s,  when  Robert 
Roney  went  to  California.  Afterward  saw  it  in  Bruce's  pos- 
session, after  he  had  married  Roney's  mother.  Roney's 
mother  sold  a  house  and  lot  in  Glasgow,  and  got,  in  pay- 
ment, a  horse,  that  she  swapped  for  mare  that  foaled  this 
colt. 

John  Ray  testified :  Roney  had  a  number  of  hogs,  say 
ten  or  fifteen,  when  he  went  to  California.  Saw  a  part  of 
them,  afterward,  in  Bruce's  possession. 

Jesse  McMahan  testified :  Bruce  sold  a  black  horse,  which 
belonged  to  Robert  Roney,  for  $100. 

Bruce  told  me  that  he  had  paid,  on  that  land,  $200  of 
Roney's  money ;  that  it  would  be  better  for  Roney  to  have 
the  money  invested  in  land.  Bruce  sold  eighteen  or  twenty 
hogs,  worth  $30  or  $40,  which  belonged  to  Roney. 

Know  of  Roney's  workmg  for  Bruce  since  his  return ;  most 
of  twelve  months.  Good  hands  getting  from  $16  to  $20  per 
month. 

Onl}^  knows  of  ownership  of  horse  because  he  got  the 
mare  from  me  that  foaled  it.  He  traded  me  a  horse  for  it. 
I  only  knew  of  the  ownership  of  the  hogs  because  Roney 
and  his  mother  told  me  they  were  his.  The  hogs  were  raised 
on  the  widow's  place.     All  I  know  about  selling  the  hogs  is 
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what  Sutton  told  me.  Can't  say  how  often  I  have  seen 
Eoney  working  on  the  place.  Saw  him  frequently  eating 
at  Bruce's. 

Bruce  told  me  that  $100,  that  he  paid  on  the  land,  was 
sent  to  Eoney's  mother  before  he  married  her.  Didn't  un- 
derstand who  the  other  $100  was  sent  to. 

Bruce  sold  the  hogs  after  he  married  Eoney's  mother. 

George  Henly  testified :  Know  of  Bruce's  selhng  twenty 
hogs  to  Sutton,  after  his  marriage  with  Eoney's  mother. 
Hoo^s  belono^ed  to  Eonev.  Eonev  worked  some  at  Bruce's. 
Is  half-brother  of  witness. 

Lorenzo  Cobb  testified  that  he  had  seen  Eoney  work  on 
this  land.  Don't  know  who  he  was  working  for.  Bruce 
was  his  step-father.  He  made  that  his  home.  He  done  the 
cooking  the  most  of  the  time  when  I  was  there. 

Bruce  offered  following  evidence:  Eobert  Eoney 
made  *his  time  at  Bruce's  until  January,  a  year  ago,  [*Y0] 
after  he  came  from  California.  He  stayed  with  Bruce, 
and  worked  sometimes ;  not  as  a  hired  hand.  Did  not  more 
than  earn  his  board.  I  lived  about  one  hundred  yards  from 
Bruce's.  While  he  made  his  home  at  Bruce's  he  worked  on 
buggies  and  wagons ;  for  himself  part  of  the  time.  There 
were  enough  hogs  at  the  widow's,  when  Bruce  married  her, 
to  make  their  meat. 

When  Eoney  went  to  California,  there  was  a  black  colt 
on  the  place,  worth  $20.  After  he  left,  Bruce  took  care  of 
the  colt,  and  fed  it  and  broke  it,  until  it  was  three  or  four 
years  old,  when  he  sold  it. 

William  Mace  testified  that  he  saw  $100  in  Eoney's 
mother's  possession,  some  months  before  she  married  Bruce, 
which  came  from  her  son,  in  California.  She  said  her  son 
directed  her  to  pay  his  small  debts  out  of  it,  and  keep  the 
balance  for  herself.  This  was  before  she  married  Bruce. 
Eoney,  after  he  came  home,  made  Bruce's  his  home.  Did 
not  work  much  more  than  enough  to  pay  his  board.  Eoney's 
mother,  after  he  went  to  California,  offered  to  sell  me  the 
colt  for  $10.  Bruce  advised  her  not  to  sell' it.  The  colt  was 
afterward  with  Bruce's  stock. 

Eoney's  mother  had  possession  of  the  colt,  and  of  the 
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mare,' until  the  colt  went  into  Bruce's  possession.     The  mare 
died. 

Grandison  Chapman  testified  that  he  worked  at  clearing 
upon  the  disputed  land,  since  Eoney  returned  from  Califor- 
nia. I  told  Eoney,  that  if  he  had  an  interest  in  the  land, 
that  it  was  as  much  his  interest  as  Bruce's  to  have  the  land 
cleared,  and  he  ought  to  see  me  paid.  Eoney  said,  "  damn 
the  land^  I  have  7iothing  to  do  loith  UP  This  was  after  he 
had  left  boarding  at  Bruce's.  When  I  was  at  Bruce's  didn't 
see  him  do  much  work  except  cooking. 

Joshua  Hanks  testified  that  Eoney  made  his  home  at 
Bruce's  after  he  returned  from  California,  l^ever  worked 
regularly  at  anything.  Sometimes  he  cooked ;  sometimes 
worked  at  gunsmithing ;  sometimes  at  buggy-making.  He 
was  quite  a  genius. 

Pleasant  M,  Pheers  testified :  Bruce  paid  me  a  bill,  for 
Eoney,  of  $9.10.     Was  for  iron  to  go  on  a  buggy. 

Joseph  Somers :  Bruce  paid  me  $31.90,  for  Eoney.  Eoney 
got  the  goods,  and  Bruce,  by  agreement  of  parties,  paid  for 
them.  Summers  testifies  that  Bruce  paid  him  $3.05,  for 
Eoney. 

Leighton  testifies  to  receipt  from  Andrews  to  Eone}^;  is 
in  Andrews'  handwriting. 

Condit  swears  that  Bruce  paid  him  $1,  for  hats  got  by 
Eone}''. 

The  evidence  of  A.  H.  Heaton. 

George  L,  Brown  proves  the  payment  for  goods,  bought 
by  Eoney,  and  paid  for  by  Bruce, 

Joseph  Heller  testifies  that  Eoney  got  a  gun,  when  he 

went  to  California,  for  $15.     Bruce  went  his  security, 

[*71]  and  paid  for  *it,     I  asked  security  because  E.  was 

going  to  California,  and  I  knew  of  no  property  he 

was  leaving  behind.     If  he  had  property  I  suppose  I  would 

have  known  it. 

Hirtland  testifies  to  the  payment,  by  Bruce,  for  articles  got 
by  Eoney,  and,  at  his  request,  charged  to  Bruce.  Amount 
about  $23. 

Jacob  Noel,  $3,07,  for  lumber  got  by  Eoney ;  ordered  by 
him  to  charge  to  Bruce.     B,  paid  for  it. 
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» 
Wm.  C.  Gwin:    Eoney  got  two  buggy  dashes;  cost  $6. 

Ordered  them  charged  to  Bruce.     Another  one  stands  on 

the  books,  charged  to  Bruce  and  Eoney. 

Burrows  testifies  that  these  dashes  were  put  on  to  buggies 
by  Eoney,  and  appropriated  by  him.  Eoney  told  him  he 
intended  to  have  the  south  half  of  the  Bruce  farm,  and  was 
going  to  get  out  timbers  to  put  a  house  on  it.  I  told  Eoney 
that  he  ought  to  have  a  settlement  with  Bruce.  Eoney  said 
that  he  intended  to  have  a  settlement ;  that  Bruce  had  said 
he  would  let  him  have  the  south  half  of  the  place.  Said, 
afterward,  he  was  going  to  have  a  settlement  with  Bruce ; 
that  he  did  not  know  what  he  was  going  to  do. 

Complainant  then  called,  as  witnesses : 

James  S.  Smith  testifies  about  buj^ng  some  smith's  tools 
of  Bruce,  for  842.50. 

Barnum  Cobb  testifies  about  Eoney  ironing  a  wagon  for 
Bruce,  worth  $20  or  $25.  Eoney  was  with  Bruce  for  about 
one  and  a  half  years ;  wages  worth  about  $15. 

Samuel  Peck  testifies  that  Bruce  told  him  he  sold  the 
black  colt  for  $100,  but  thought  he  ought  to  have  something 
for  keeping  it. 

McEvers  testifies  that  Bruce  told  him  that  Eoney  was  at 
his  house  a  year  and  nine  months. 

J.  Z.  Zimmerman  testifies  to  price  of  keeping  horses  and 
colts. 

Frederick  Loher  testifies  that  Eoney  told  him  he  was 
going  to  have  half  the  land ;  if  Bruce  would  give  him  his 
choice,  he  would  take  the  south  half.  That  Bruce  would 
make  him  a  deed  to  it.  Eoney  said  that  Bruce  said,  some- 
times, that  he  would  give  him  a  deed,  and  then,  again,  he 
said  he  would  not. 

Houghton  testifies  that  Eoney  told  him  he  was  going  to 
build  a  house  on  south  part  of  land,  and  have  the  land 
divided, 

Joshua  Hanks  testifies:  Improvements  on  land  worth 
$427. 

James  Clanton  testifies  said  improvements  are  worth  $427. 

Moses  Sutton  testifies  that  he  bought  some  hogs  of  Bruce, 
but  gave  the  note  in  name  of  Mrs.  Henly,  Eoney's  mother. 
I  gave  $20  for  them. 
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James  Steele  testifies  that  Eoney  told  him  he  was  willing, 
and  wanted  a  deed  for  half  the  land ;  that  if  Bruce 
[*72]  would  "^make  him  a  deed  for  half  of  it,  he  would  as- 
sist him  to  pay  the  debts  against  it. 

E.  Andrews  testifies  that  Eoney  bought  iron,  and  a  hat, 
amounting  to  $40.10,  on  an  order  from  Bruce.  When  it 
fell  due  Eoney  begged  me  not  to  sue  it,  as  he  would  have 
to  pay  the  costs,  and  talked  of  borrowing  the  money  to  pay 
it.     Bruce  has  since  paid  it. 

This  was  all  the  evidence. 

Master  states  an  account  between  Bruce  and  Eoney, 
which  see,  and  strikes  a  balance  thus : 

Due  Roney,  Bruce  keeping  the  land $215  44 

If  Eoney  gets  the  land  there  would  be  due  Bruce,  for  improve- 
ment   $427  00 

Deduct  for  sales  of  timber,  rents,  etc.,  allowing  for  services 187  00 

$240  00 
Deduct  balance  in  favor  of  Roney,  as  above 215  44 

$24  56 
Leaving  this  sum,  $24.56,  due  Bruce  from  Roney,  besides  purchase 
money,  if  Eoney  keeps  the  land. 

Eoney  excepts  to  master's  report. 

Cause  submitted,  and  final  decree  for  complainant,  Eoney, 
for  the  lands  in  controversy,  ordering  Bruce  to  make  a 
deed,  etc. 

Bruce  brings  this  cause  here  by  writ  of  error,  and  assigns 
for  error  the  rendition  of  said  decree. 

"W.  A.  &  J.  Geimshaw,  for  plaintiff  in  error. 

!N".  M.  Knapp  and  D.  A.  Smith,  for  defendants  in  error. 

Caton,  J.  This  is  a  bill  filed  to  enforce  the  execution  of 
a  resulting  trust,  although,  from  the  nature  of  the  transac- 
tions between  the  parties,  an  account  between  tiiem  has 
become  necessarily  involved.  The  position  assumed  by  the 
counsel  for  the  plaintiff  in  error  is  at  once  recognized  as  the 
law.  A  resulting  trust  does  not  arise  from  or  depend  upon 
any  agreement  between  the  parties.  Its  very  name  implies 
that  it  is  independent  of  any  contract,  and  is  raised  by  the 
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law  itself  upon  a  particular  state  of  facts.  It  results  'from 
the  fact  that  one  man's  money  has  been  invested  in  land, 
and  the  conveyance  taken  in  the  name  of  another.  It  is 
immaterial  whether  the  purchase  was  made  and  the  money 
paid  by  the  trustee,  or  the  cestui  que  trust.  This  may  be  done 
by  either  without  the  knowledge  of  the  other,  No  matter 
how  or  by  whom  done,  if  the  fact  exists,  if  it  was  done  at 
all  by  mere  operation  of  law,  a  trust  is  raised  in  favor 
of  the  party  whose  money  was  *used  to  purchase  the  ['"73] 
land,  either  to  the  whole  or  his  equivalent  portion  of 
the  land. 

The  great  question  in  this  case,  then,  is  one  of  fact.  Did 
Bruce  purchase  and  pay  for  this  land  with  the  money  of 
Roney?  ISo  verbal  agreement,  which  Bruce  had  made,  to 
purchase  the  land  for  Eoney,  can  entitle  him.  to  the  relief 
sought,  nor  can  any  subsequent  promise  or  agreement  that 
he  would  convey  the  land  to  him.  "While,  however,  such 
agreements  can  not,  of  themselves,  afford  ground  for  relief, 
they  may  properly  be  considered,  as  tending  or  helping  to 
prove  the  main  fact,  namely,  whose  money  was  invested  in 
the  land.  In  a  large  majority  of  the  cases  of  resulting  trust 
which  have  fallen  under  my  observation,  agreements  of 
some  sort  have  been  proved,  and  they  frequently,  in  con- 
nection with  other  facts  and  circumstances,  enable  the  mind 
readily  to  determine  whose  money  paid  for  the  premises. 
In  this  case  it  is  pretty  satisfactorily  shown  that  Bruce 
agreed,  before  Eoney  went  to  California,  to  purchase  this 
land,  or  a  part  of  it,  for  him,  if  he  would  remit  funds  for 
that  purpose.  This  is  clearly  manifest,  not  only  from  the 
re]jeated  declarations  of  Bruce,  but  also  from  his  written 
correspondence  with  Eoney,  while  in  California.  But  the 
expressions  used  in  these  declarations  and  letters  leave  it 
exceedingly  doubtful  whether  Bruce  was  to,  or  did,  buy  the 
land  on  the  joint  account  of  Eoney  and  himself,  or  on  the 
account  of  Eoney  alone ;  while  the  declarations  and  conduct 
of  Eoney,  'after  his  return,  leave  the  decided  impression 
that  he  was  to  have  but  half  the  land.  Such  is  the  convic- 
tion left  upon  our  minds,  after  all  the  evidence  furnished  in 
the  master's  report  is  considered.     Considering  the  case  as 

one  of  resulting  trust,  as  before  shown,  this  evidence  of  an 
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af]^reement,  or  the  intention  of  the  parties,  can  not  of  itself 
be  allowed  to  fix  and  control  the  rights  of  the  parties,  but 
it  may  serve  a  material  purpose  in  aiding  us  to  arrive  at  a 
correct  conclusion  upon  the  main  fact,  as  to  whose  money 
paid  for  the  land.  It  is  very  clearly  established  that  the 
price  paid  for  the  land  was  $450.  And  it  is  equally  clear, 
from  Bruce's  acknowledgments,  both  parol  and  written,  that 
$200  of  this  purchase  money  was  sent  from  California  by 
Eoney,  and  belonged  to  him  at  the  time  it  was  paid  for  the 
land;  and  we  think  it  equally  clear  that  the  whole  $450  did 
not  belong  to  him,  but  that  Bruce  paid  for  it,  in  part,  out  of 
his  own  money.  It  is  true,  that  he  had  other  money, 
belonging  to  Honey,  in  his  hands,  besides  that  sent  from  Cali- 
fornia ;  but  how  much  he  had,  at  any  given  time,  is  uncer- 
tain; and  it  i^  still  more  uncertain  how  much  of  that  he 
actually  paid  upon  the  land.  Assuming  that  Bruce, 
[*74:]  at  the  time  he  made  the  purchase,  actually  intended  *to 
purchase  one-half  for  himself,  and  the  other  half  for 
Ronev,  and  we  feel  warranted  in  the  conclusion  that  he 
paid  the  other  $25  of  Honey's  half  of  the  purchase  money 
out  of  the  other  monevs,  in  his  hands,  belong-ing  to  Ronev. 
This,  we  think,  is  consonant  with  the  whole  evidence  in  the 
case,  when  tali:en  together  and  fairl}'"  considered,  and  accord- 
inglv  so  find. 

We  arrive  at  the  same  final  result,  if  we  consider  this  as 
a  case  of  agency,  as  was  insisted  by  the  counsel  for  the  de- 
fendant in  error,  if  we  are  correct  in  our  previous  conclu- 
sion, that  the  original  intention  was  to  make  a  purchase  for 
the  joint  benefit  of  Roney  and  Bruce. 

The  decree  of  the  circuit  court  requires  Bruce  to  convey 
the  whole  of  the  land  to  Roney.  In  this  we  think  the  court 
erred,  and  that  he  is  entitled  to  but  one-half  of  the  land. 

We  can  find  no  fault  with  the  master's  report,  in  the  ac- 
count stated  by  him ;  or  in  the  value  of  the  improvements 
made  by  Bruce,  as  stated  in  the  report ;  nor  with  the  basis 
of  security  expressed  in  the  decree,  on  the  one  hand  to  secure 
to  Bruce  the  value  of  his  improvements,  and,  on  the  other, 
to  secure  Roney  against  the  incumbrance  which  Bruce  has 
placed  upon  the  hind.  The  same  principles  should  be  ob- 
served in  the  decree  to  be  rendered  in  the  circuit  court,  when 
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the  suit  is  remanded,  conformable,  however,  to  the  rights 
of  the  parties  as  herein  estabhshed. 

An  objection  is  taken  to  that  portion  of  the  decree  which 
authorizes  the  clerk  of  the  circuit  court  to  issue  a  writ  of 
assistance,  on  the  application  of  the  complainant,  without 
any  further  order  of  the  court.  This  objection,  we  think, 
is  well  taken.  Should  a  writ  of  assistance  become  neces- 
sary to  put  the  complainant  in  possession  of  the  interest  in 
the  land  to  which  he  is  entitled,  he  should  be  required  to 
present  the  facts,  requiring  the  assistance,  to  the  circuit 
court,  so  that  the  court  itself  may  judge  of  the  propriety 
of  awarding  the  writ. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the 
suit  remanded,  with  directions  to  that  court  to  enter  a  decree 
conformable  to  the  rights  of  the  parties  as  herein  established. 

Decree  reversed. 


*Elisha  Hunt  v.  Asa  Mokton.  [*'^5] 

Ajjypeal  from  PiJce. 

Tenancy  from  tear  to  year  —  Forcible  detainer. —  Where  a  tenant 
went  into  possession  of  land  without  any  specific  contract  for  the 
payment  of  rent,  with  permission  to  remain  on  it  until  spring,  and 
continued  in  possession,  raising  crops  for  two  years  and  upward,  it 
was  held  to  be  a  tenancy  from  year  to  year,  and  that  a  proceeding  for 
forcible  detainer,  where  notice  to  terminate  the  tenancy  had  not  been 
given,  could  not  be  sustained. 

On  the  25th  February,  1853,  appellant  commenced  an 
action  of  forcible  detainer  against  appellee,  before  a  justice 
of  the  peace  of  Pike  county,  to  recover  a  piece  of  land  in 
said  county,  described  in  an  affidavit  then  tiled  before  a  jus- 
tice. The  affidavit  states,  in  substance,  that  the  appellee 
went  into  possession  of  the  premises  under  his  (appellee's) 
father,  and  lived  thereon  with  his  father ;  that  the  father 
went  into  possession  of  the  premises  as  the  tenant  of  the 
appellant,  and  that  the  time  for  which  the  premises  were 
let  to  the  father  has  expired ;  that  after  said  time  expired 
notice  for  possession  of  said  premises  was  served  on  appel- 

CiTED :  99  lU.  160.     See  81  lU.  458. 
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lee,  and  that  appellee  holds  over  said  premises  after  de- 
mand, etc. 

A  writ  Avas  issued,  served  on  appellee,  a  trial  had,  and 
verdict  for  appellant. 

An  appeal  to  the  Pike  circuit  court  was  taken  by  the 
present  appellee  on  29th  March,  1853,  and  the  cause  contin- 
ued from  term  to  term. 

At  March  term,  1855,  a  motion  was  made  to  dismiss  ap- 
peal. 

At  September  term  of  said  court  said  motion  was  over- 
ruled, and  at  same  time  a  jury  was  impaneled,  and  after 
hearing  the  evidence  of  appellant,  on  motion  of  appellee, 
the  testimony  on  part  of  appellant  was  excluded  from  the 
jury,  on  the  ground  that  the  testimony  did  not  tend  to 
prove  a  forcible  detainer,  and  under  the  oral  instruction  of 
the  court  to  that  effect  a  verdict  was  rendered  for  appellee. 
A  motion  was  entered  for  a  new  trial,  which  was  overruled, 
and  judgment  entered  on  said  verdict. 

Errors  assigned  are : 

1st.  In  overruling  motion  to  dismiss  appeal. 

2d.  In  sustaining  motion  to  exclude  appellant's  evidence 
from  the  jury. 

3d.  In  excluding  appellant's  evidence  from  the  jury. 

4:th.  In  giving  oral  instructions  to  the  jury. 

5th.  In  instructing  the  jury  that  there  was  no  evidence 
before  them,  and  that  they  should  find  a  verdict  for  ap- 
pellee. 

6th.  In  refusing  motion  for  a  new  trial. 

W.  A.  &  J.  GeimshaWj  for  appellant.  C.  L.  Higbee  and 
M.  Hay,  for  appellee. 

[*T6]  ■^'Caton,  J.  The  whole  of  the  merits  of  this  case  re- 
solve themselves  into  the  inquiry  -whether  this  was  a 
tenancy  at  will  or  from  year  to  year.  The  father  of  the 
defendant  was  admitted  into  the  possession  of  the  premises 
in  the  fall  of  1850  by  an  agent  of  the  plaintiff,  without  any 
specific  contract  for  the  payment  of  rent,  with  the  agree- 
ment that  he  miglit  remain  till  spring.  He  continued  in 
the  possession  of  the  premises  with  his  family,  of  which  the 
defendant  was  a  member,  during  the  vear  1851,  and  that 
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season  cultivated  and  raised  a  crop  on  the  land.  Sometime 
during  the  winter  of  1851-52,  the  father  of  the  defendant 
left  the  priemises  in  the  possession  of  the  defendant,  who 
cultivated  and  raised  a  crop  upon  them  in  1852.  At  what 
particular  time  the  defendant  succeeded  to  the  possession 
of  his  father  is  not  very  satisfactorily  shown  by  the  tes- 
timony, but  there  is  no  doubt  that  he  did  obtain  the 
possession  through  his  father;  and,  so  far  as  the  rights 
of  the  plaintiff  are  concerned,  it  Avas  but  the  continuance 
of  the  original  possession  taken  by  his  father  in  the  fall  of 

1850,  3.nd  the  case  should  be  considered  the  same  as  if  the 
father  had  continued  and  was  still  in  possession.  There 
never  was,  strictly  speaking,  a  tenancy  at  will.  By  agree- 
ment the  first  tenancy  wPvS  to  continue  till  the  spring  of 

1851,  with  some  encouragement  from  the  plaintifi''s  agent 
that  the  tenancy  might  continue  for  the  year,  or  at  least 
so  long  as  would  enable  the  tenant  to  raise  a  crop  on  the 
land,  which  would  have  taken  the  balance  of  the  year. 
"Without  any  new  agreement,  and  without  objection  from 
the  landlord  or  his  agent,  the  tenant  continued  his  posses- 
sion for  two  years  and  over,  and  cultivated  the  land  in 
crops  for  both  seasons.  This  certainly  created  a  tenancy 
from  year  to  year,  if  it  is  possible  for  such  a  tenancy  to  be 
created  without  an  express  agreement  to  that  effect,  which 
I  presume  will  not  be  controverted. 

I  shall  not  stop  to  refer  to  the  authorities  showing  that  a 
tenant  from  year  to  year  is  entitled  to  six  months'  notice 
prior  to  the  expiration  of  the  ^^ear,  in  order  to  terminate 
the  tenancy.  They  are  sufficiently  referred  to  in  the  case 
of  Prickett  v.  Rltter,  16  111.  E.  90,  although  that  was  of  a 
monthly  and  not  of  a  yearl}'-  tenancy.  We  hold  such  to 
be  the  law  in  this  state,  as  it  has  been  held  in  England  and 
most  of  the  states  of  the  Union.  Here  no  notice  to  quit. 
as  required  by  law,  to  terminate  the  tenancy,  was  given ; 
consequently,  that  tenancy  still  continued  when  this  action 
was  commenced.  Such  being  the  case,  we  can  not  hold 
that  the  plaintiff  was  injured  by  the  decision  of  the  court 
withdrawing  the  evidence  from  the  jury.  The  nature 
of  the  tenancy  was  a  question  of  law  to  be  decided  by  the 
court.     It  being  a  tenancy  from  year  to  year,  which  still 
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continued  for  Tvant  of  a  notice  to  terminate  it,  of  which 
there  was  no  pretense,  all  other  testimony  became 
[*77]  immaterial;  -for  it   was  impossible,  in  the  present 
state  of  the  case,  for  the  plaintiff  to  recover. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


IsHAM  Heavis  and  Sarah  Reavis,  being  minors,  sue  by  their 
next  friend.  Mary  JST.  Care  et  al.,  v.  James  Fielden, 

Error  to  Cass. 

Mortgage  and  note  —  Optional  contract  of  purchase  —  Foreclosure — 
Necessary  proof —  Minor  heirs  of  mortgagor. —  Where  a  mortgage  was 
given  concurrently  with  a  note,  and  a  contract  for  a  sale  of  land, 
which  the  mortgagee  had  the  option  not  to  take,  if  he  should  so  de- 
clare before  a  certain  day,  on  a  proceeding  to  foreclose  such  a  mort- 
gage against  the  heirs  of  the  mortgagor,  some  of  whom  are  minors,  a 
decree  should  not  be  entered  withovit  proof  of  the  execution  or  exist- 
ence of  the  note,  and  proof  that  the  mortgagee  had  given  notice,  in 
proper  time,  of  his  election  not  to  take  the  land  which  he  had  con- 
tracted to  purchase. 

Full  proof  is  necessary  in  equity  proceedings  against  infants;  which 
should  be  i^reserved  of  record,  no  matter  what  answer  the  guardian 
ad  litem  may  make  for  the  infants. 

In  April,  1844,  James  Fielden  filed  in  the  circuit  court  of 
Cass  county  a  bill  in  chancery  to  foreclose  a  mortgage,  mak- 
ing Mary  N.  Carr,  formerly  Eeavis,  William,  Carroll,  Daniel, 
Therese,  Isham,  Mahala  Reavis,  Jr.,  ^nd  Sarah  Reavis,  heirs 
at  law,  Mahala  Rekvis,  widow,  and  James  Berry,  adminis- 
trator of  Isham  Reavis,  deceased,  parties  defendant. 

The  bill  alleges  that,  on  the  4th  of  August,  1842,  Isham 
Reavis  was  indebted  to  Fielden  by  a  note  of  that  date  in 
the  sum  of  $1,300,  and  that  to  secure  said  note  Reavis  and 
his  wife,  Mahala,  executed  to  Fielden  a  mortgage  on  certain 
real  estate  in  Cass  county ;  that  the  mortgage  was  duly  ac- 
knowledged and  recorded ;  that  at  the  time  the  said  mort- 
gage was  executed  Reavis  contracted  with  Fielden  to  sell 
to  him  his  farm  in  Cass  county,  including  the  mortgaged 
premises   and   some  other  lands,  with  the  privilege  that 

Cited:  27  111.  128. 
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Fielden  need  not  take  the  farm  on  said  contract  if  he  should 
so  conchide  on  or  before  the  25th  day  of  December,  1843. 
Plaintiffs  allege  that  before  that  day  Fielden  concluded  not 
to  take  said  farm,  and  notified  the  administrator  of  Reavis 
to  that  effect. 

Isham  Eeavis  died  on  19th  August,  1843,  leaving  Ma- 
hala,  his  widow,  and  the  following  children,  viz. :  Mary  1^. 
Carr  (formerly  Eeavis),  William,  Carroll,  Daniel,  Therese, 
Isham,  Mahala  and  Sarah  Reavis,  the  last  named  seven 
being  minors ;  that  James  Berry  is  administrator,  and  that 
no  part  of  the  $1,300  named  in  the  said  mortgage  has 
been  *paid ;  makes  said  widow,  heirs  and  administrator  [*T8] 
parties;  prays  process  against  them;  and  that  on 
final  hearing  a  decree  be  entered  for  the  payment  of  the 
said  $1,300,  and  interest  from  25th  December,  1843,  or,  in 
default,  a  foreclosure  and  sale.  A  copy  of  the  said  mort- 
gage and  note  were  filed  with  the  said  bill.  Also  a  copy 
of  an  agreement  of  sale  by  Reavis  to  Fielden  of  a  farm  on 
which  Reavis  fives,  part  of  said  farm  being  included  in  the 
mortgage ;  the  agreement  and  mortgage  are  of  even  date. 
The  agreement  recites  that  if  Fielden,  on  or  before  the  25th 
December,  1843,  concludes  not  to  take  the  farm,  he  has  the 
privilege  of  giving  it  up,  and  said  Fielden  has  advanced  to 
said  Reavis  $1,300,  for  the  use  of  which  he,  Fielden,  is  to 
have  the  use  of  certain  houses  and  land  on  said  farm  until 
25th  December,  1843;  if  Fielden,  by  the  25th  December, 
1843,  concludes  to  take  the  farm,  the  $1,300  advanced  shall 
be  considered  the  first  payment  on  the  farm.  -  The  price 
agreed  on  is  $7.50  per  acre.  Fielden  to  have  any  length  of 
time  he  pleases  to  pay  the  balance,  with  six  per  cent,  per 
annum  interest,  to  be  secured  by  mortgage. 

On  the  16th  May,  1844,  John  W.  Piatt,  who  describes 
himself  as  guardian  ad  litem  of  "William,  Carroll,  Daniel, 
Therese,  Isham,  Mahala,  Jr.,  and  Sarah  Reavis,  answers 
"  that  so  far  as  he  is  informed  as  to  the  execution  of  the 
mortgage  deed  and  agreement,  he  believes  them  to  have 
been  executed  as  set  forth  in  complainant's  bill,  and  as  to 
fact  of  non-payment  of  money  secured  by  said  deed,  he  not 
being  sufficiently  advised,  neither  admits  nor  denies." 

The  answer  is  sworn  to.     James  Berry,  the  administrator, 
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answers  that  the  allegations  of  the  bill  as  to  the  mortgage 
and  agreement  are  true^  and  avers  that  the  complainant  has 
tiled  in  the  office  of  the  probate  justice  of  Cass  county,  the 
claim  secured  by  the  mortgage,  and  the  whole  of  said  claim 
has  been  allowed  against  the  personal  estate  of  Isham 
Reavis,  deceased. 

On  the  ITth  May,  1844,  an  order  was  entered  appointing 
Piatt  guardian  for  the  said  minors,  and  further  reciting 
that  it  appearing  that  all  the  defendants  (naming  them)  had 
been  served  with  process,  and  Mahala  Eeavis,  the  widow, 
and  Mary  IsT.  Carr  having  made  default,  the  bill  is  taken  for 
confessed  as  to  them.  And  the  com-t  having-  examined 
complainant's  bill  and  the  answers  of  James  Berry,  admin- 
istrator, and  John  W.  Piatt,  guardian  ad  litem,  for  the 
minor  heirs  of  Isham  Reavis  (naming  them),  and  being  sat- 
isfied that  the  allegations  of  complainant's  bill  are  true,  or- 
dered that  the  respondents  pay  to  complainant  the  sum  of 
money  due  him  by  virtue  of  the  mortgage  deed  set 
[^79]  forth  in  complainant's  bill  by  the  first  day  of  *the  next 
term  of  the  court,  and  that  in  default  thereof  the 
premises  described  in  said  mortgage  deed  be  ordered  to  be 
sold,  and  the  defendants  foreclosed  of  their  equity  of 
redemption  therein. 

On  the  2d  August,  1844,  the  said  Fielden  files  an  amended 
biU  alleging  that  James  Carr  is  intermarried  with  Mary  I^. 
Carr,  one  of  the  heirs  of  Isham  Reavis,  deceased,  praying 
that  he  may  be  made  respondent,  and  that  he  answer,  etc. 
An  affidavit  of  the  oion-residence  of  'Carr  is  also  filed. 

On  the  2d  September,  1844,  Carr  answers  that  he  believes 
the  several  allegations  of  the  bill  are  true,  and  consents  that 
a  final  decree  be  entered  at  next  term. 

In  October,  1844,  a  decree  was  entered  reciting  that  it 
appearing  that  respondents  having  failed  to  comply  with 
the  interlocutory  decree,  and  it  appearing  further  that 
James  Carr,  who  was  made  a  party  at  last  term,  had  an- 
swered confessino'  allegations  of  bill  and  consentin  "x.  to  a 
decree  at  present  term,  it  is  ordered  that  respondents  (nam- 
ing all  but  Isham  Reavis,  who  is  omitted)  be  foreclosed. 
And  it  appearing  that  there  is  due  complainant,  by  virtue 
of  the   note   and  mortgage  set  forth  in  bill,  the  sum  of 

76 


1856.]  ftEAVIS    v.  FlELDEN.  *  80 

$1,391.65  and  costs  of  suit,  it  is  ordered  that  the  mortgaged 
premises  (describing  them)  be  sold  for  cash  to  pay  the  said 
debt  to  complainant  and  costs  of  suit,  with  interest  thereon 
until  the  execution  of  the  decree. 

A  commissioner  was  appointed  who  was  directed  to  ad- 
vertise and  sell.  Complainants  to  have  leave  to  bid  to  the 
extent  of  the  debt  without  paying  any  money,  the  commis- 
sioner to  report  proceedings. 

At  the  May  term,  1845,  the  commissioner  reported  a  sale 
in  parcels  of  the  mortgaged  premises  to  James  Fielden, 
complainant  below — the  sale  amounting  to  $1,200  —  com- 
plainant being  the  purchaser. 

The  report  was  apjDroved  at  May  term,  1845,  and  the 
commissioner  was  desired  to  make  a  deed  at  the  expiration 
of  the  time  of  redemption,  if  not  redeemed. 

Errors  assigned: 

1.  Rendering  the  decrees  without  answer  of  the  guardian 
denying  the  allegations  of  the  bill  in  issue. 

2.  Permitting  the  answer  of  the  administrator.  Berry,  and 
of  James  N.  Carr  to  be  used  as  evidence  against  other  de- 
fendants, especially  the  minors. 

3.  Rendering  an  interlocutory  decree  against  Mary  N". 
Carr,  a  married  woman,  her  husband  not  being  a  party  to 
the  bill. 

4.  Rendering  decrees  against  minors  without  proof  of  the 
material  allegations  of  the  bill. 

*5.    Rendering    an    interlocutory   decree   against  [*80] 
minors  on  statements  in  answers  of  administrator  and 
guardian,  and  wholly  without  proof  of  the  bill. 

6.  Not  finding  in  the  interlocutory  decree  the  amount  due 
on  the  mortgage. 

7.  Permitting  the  amendment  (if  it  has  been  permitted) 
of  making  Carr  a  party  without  setting  aside  the  interloc- 
utory decree  as  to  his  wife,  Mary  JS".  Carr,  and  the  other 
defendants. 

8.  Rendering  a  final  decree,  James  Carr  being  a  party, 
without  leave,  and  allowing  an  interlocutory  decree  to  stand 
after  introducing  a  new  party  to  the  record. 

9.  In  rendering  decrees  without  proof  of  rescission  of  con- 
tract "  B,"  alleged  in  bill. 
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10,  In  rendering  a  final  decree  witliout  proof  of  all  the 
material  allegations  of  the  bill, 

11,  Eendering  a  decree  without  proof  of  the  execution 
of  the  note  and  mortgage,  and  of  all  the  other  allegations 
of  the  bill, 

12,  The  court  erred  in  each  and  every  decree  in  the  case, 
and  in  not  dismissing  the  bill, 

M,  Hat  and  J.  Geimshaw,  for  plaintiiTs  in  error,  S.  T. 
Logan,  for  defendant  in  error. 

Skinner,  J,  In  1844  Fielden  filed  his  bill  in  equity 
against  the  heirs  of  Reavis  and  others  to  foreclose  a  mort- 
gage. The  bill  alleges  the  execution  of  the  mortgage  by 
Reavis  to  Fielden  in  1842,  to  secure  the  payment  of  a  prom- 
issory note  concmrently  therewith  executed  and  payable  on 
the  25th  day  of  December,  1843 ;  that  Eeavis  died  in  Au- 
gust, 1843,  leaving  eight  of  the  defendants  his  heirs  at  law, 
seven  of  whom  are  infants ;  that  the  mortgage  debt  remains 
due  and  unpaid ;  that  at  the  time  of  the  execution  of  the 
mortgage  it  was  in  writing  agreed  that  Reavis  should  sell 
and  convey  unto  Fielden  a  certain  farm,  including  the 
mortgaged  lands,  at  $T.50  per  acre,  the  mortgage  debt  to  be 
treated  as  the  first  payment  therefor,  and  the  balance  to  be 
paid  at  a  future  time,  with  interest ;  that  Fielden  should 
have  possession  under  the  contract  of  certain  portions  of 
the  land,  and  that,  if  Fielden  should,  on  or  before  the  20th 
day  of  December,  1843,  conclude  not  to  take  the  farm,  he 
should  have  the  right  so  to  do,  and  in  case  of  Fielden  re- 
scinding the  contract  of  sale,  as  provided,  the  possession  of 
the  land,  and  some  other  things  named,  should  operate  as 
satisfaction  for  the  use  of  the  money  secured  by  the  mort- 
gage ;  that  Fielden  did,  on  or  before  the  25th  day  of 
[*81]  December,  1843,  conclude  not  to  take  the  -farm,  and 
notified  the  administrator  of  Reavis  (one  of  the  de- 
fendants) to  that  effect. 

A  guardian  ad  litem  for  the  infant  defendants  was  ap- 
pointed, and  put  in  an  answer  substantially  admitting  the 
allegations  of  the  bill.  The  court  rendered  a  decree  in  favor 
of  Fielden  for  the  mortgage  debt,  barring  all  equity  of  re- 
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demption,  and  directing  a  sale  of  the  mortgaged  premises 
to  satisfy  the  decree  and  costs. 

So  far  as  the  record  shows,  this  decree  was  made  without 
any  proof  of  the  execution  or  existence  of  the  promissory 
note,  or  of  the  allegation  of  rescission  of  the  contract  of 
sale. 

The  debt  secured  by  the  mortgage  could  not  have  been 
enforced  without  a  rescission  of  the  contract  of  sale,  and  this 
depended  upon  the  election  and  act  of  Fielden.  The  execu- 
tion of  the  note,  mortgage  and  contract  were  simultaneous, 
and  formed  one  transaction.  It  was  necessary,  therefore, 
for  Fielden  to  prove  a  rescission  of  the  contract  of  sale  on 
or  before  the  25th  day  of  December,  18i3-,  and  something 
more  than  a  mere  act  of  the  will,  on  his  part,  was  necessary 
to  constitute  such  rescission.  Tlie  party  in  interest  should 
have  been  notified  of  his  election  to  rescind,  and  have  been 
afforded  an  opportunity  of  obtaining  possession  of  the  land 
he  had  got  possession  of  under  the  contract.  The  promissory 
note  should  also  have  been  produced  and  proved  as  evidence 
of  the  mortgage  debt,  and  without  which  the  mortgao-e 
deed,  the  incident,  would  be  of  no  force. 

It  has  often  been  held  by  this  court  that  full  proof  is 
necessary  in  equity  proceedings  against  infants,  no  matter 
what  answer  may  be  made  for  them  by  their  guardian  ad 
litem,  and  that  the  record  must  m  some  way  contain  and 
preserve  such  proof,  so  that,  upon  inspection  of  the  record, 
the  facts  appearing  shall  justify  the  decree  against  them. 
ILcClay  v.  Norris,  4  Gil.  K.  370;  11  111.  E.  255;  11  id.  260; 
15  id.  10;  16  id.  354;  17  id.  602. 

Decree  reversed  and  cause  remanded. 

Decree  reversed. 


'^Eli  Dennis  v.  James  Hoppek,  [*82] 

Error  to  Broiun. 

Foreign  deeds  as  evidence  —  Statute. —  The  act  of  1851,  which  author- 
izes the  reading  of  deeds,  etc. ,  in  evidence,  which  were  acknowledged 
in  other  states,  by  exhibiting  a  certificate  of  conformity,  etc.,  applies 
only  to  deeds  which  had  been  recorded  at  the  time  of  the  passage  of 
the  act.i 

1  See  Starr  &  C,  111.  Stat.  583  et  seq. 
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Tms  cause  was  tried  before  "Walker,  judge,  at  the  April 
term,  1855,  of  the  Brown  circuit  court. 

The  opinion  of  the  court  recites  the  facts  of  the  case. 

"W.  A.  &  J.  Geimshaw,  for  plaintiff  in  error.  J.  S.  Bailey, 
for  defendant  in  error. 

Skinner,  J.  This  was  an  action  of  ejectment.  Plea,  not 
guilty,  and  trial  by  the  court. 

The  plaintiff  read  in  evidence  a  patent  for  the  land  in  con- 
troversy from  the  United  States  to  one  Courtney,  and  offered 
to  read  a  certified  copy,  from  the  records  of  the  proper 
county,  of  a  deed  for  the  same  land  from  Courtney  to  one 
Hubbard,  dated  the  12th  day  of  August,  1820,  and  acknowl- 
edged on  the  same  day  before  a  justice  of  the  peace  of  tlie 
state  of  Rhode  Island,  and  to  prove  a  chain  of  deeds  con- 
veying the  title  of  Hubbard  in  the  land  to  the  plaintiff. 
This  deed  was  recorded,  in  the  proper  county,  in  1852,  and 
to  the  certified  copy  thereof  Avas  appended  a  certificate  of 
the  clerk  of  the  court  of  common  pleas,  for  the  county  of 
Providence  and  state  of  Rhode  Island,  under  the  seal  of  said 
court,  and  dated  the  31st  day  of  May,  1855,  that  the  deed,  to 
the  certified  copy  of  which  the  certificate  was  appended,  as 
appeared  from  said  certified  copy,  was  executed  and  ac- 
knowledged in  conformity  with  the  laws  of  the  state  of 
Rhode  Island,  in  force  at  the  time  the  same  appeared  from 
said  certified  copy  to  have  been  executed  and  acknowledged, 
to  wit,  on  the  12th  da}^  of  August,  1820.  The  defendant 
objected  to  this  deed  for  want  of  proof  of  execution,  and 
the  court  sustained  the  objection  and  rendered  judgment 
for  him. 

The  only  question  necessary  for  determination  upon  this 
record  is,  whether  the  deed  was  properly  rejected.  It  is  not 
contended  that  the  deed  was  competent  evidence  without 
further  proof  of  execution,  if  the  certificate  of  conformity 
in  the  execution  and  acknowledgment  to  the  laws  of  Rhode 

•      Island  does  not  dispense  with  other  proof. 

[*83]       '"The  act  of  1851,  under  which  this  certificate  was 

made,  provides:  "That  a  certified  copy  of  any  deed, 

mortgage  or  other  instrument  affecting  any  real  estate  within 

this  state,  which  has  been  acknowledged  without  this  state, 
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m  conformity  with  the  laws  of  the  state  where  such  deed, 
mortgage  or  other  instrmnent  was  acknowledged,  and  which 
has  been  recorded  in  the  proper  county  in  this  state,  shall 
be  evidence  in  all  courts  and  places :  Provided,  ths  party 
offering  such  certified  copy  in  evidence  will  exhibit  with 
the  same  a  certificate  of  conformity,  as  provided  for  in  sec- 
tion 16  of  chapter  24  of  the  Revised  Statutes,  notwithstand- 
ing said  certificate  of  conformity  has  never  been  recorded." 
Statutes  of  111.  1856,  p.  167. 

The  language  of  the  law,  "  and  has  been  recorded  in  the 
proper  county,"  applies  only  to  deeds  which  had  been  re- 
corded at  the  time  of  the  passage  of  the  act,  and  such,  we 
think,  was  the  intention  of  the  legislature. 

There  was  a  propriety,  manifest  to  all  acquainted  with 
the  histor}^  of  military  titles  in  this  state,  in  confining  the 
law  to  deeds  previously  executed  and  duly  recorded,  on 
account  of  the  danger,  by  giving  it  application  to  deeds 
subsequently  to  be  executed  and  recorded,  of  affording  facil- 
ities and  security  in  the  forging  of  titles. 

The  deed  was  properly  rejected. 

Judgment  affirmed. 


Samuel  "W"aenee,  impleaded,  etc.,  v.  Cteus  Matthews,  Sher- 
iff, etc.,  to  the  use,  etc. 

Appeal  from  Morgan. 

Action  on  replevin  bond  —  Effect  of  judgment  in  replevin. —  In  action 
upon  a  replevin  bond,  the  right  of  the  defendant,  in  the  action  of  re- 
plevin, to  possession  and  a  return  of  the  property,  will  be  considered 
as  adjudicated,  and  a  plea  which  attempts  to  re-examine  these  matters 
is  bad. 

The  general  ownersliip  of  property  is  not  necessarily  determined  in  re- 
plevin ;  but  the  right  of  possession  is. 

Sa3IE — Measure  of  damages. —  If  a  party,  in  assertion  of  a  supposed 
right,  and  without  fraud,  or  as  a  mere  stranger,  replevies  property 
which  is  adjudged  to  belong  to  the  defendant  in  replevin,  the  measure 
of  damages,  in  a  suit  upon  the  replevin  bond,  is  not  necessarily  the 
value  of  the  property  replevied,  but  what  has  been  lost  to  the  defend- 
ant in  replevin,  or  what  amount  is  he  injured  by  the  failure  to  return 
the  property.  To  this  end,  his  interest  in  the  property  is  material  to 
the  issue. 

Cited:  19  111.  608;  61  lU.  127;  69  111.  300;  82  111.  242. 
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This  "vras  an  action  of  debt,  brought  in  the  name  of  the 
sheriff  of  Morgan  county,  against  the  appellant  and  his 
security,  for  the  penalt}^  of  a  replevin  bond. 

Process  was  served  upon  the  appellant  only. 
[*84]  ■^^The  declaration  is  in  the  usual  form  of  declaring 
upon  a  penal  bond,  under  section  18,  Revised  Statutes  of 
1845,  page  416,  reciting  the  pendency  of  the  suit  in  replevin, 
setting  out  the  instrument  to  be  declared  upon  in  hcee  "oerha^ 
averring  the  trial  and  determination  of  the  suit,  a  judgment 
that  the  property  be  returned  to  the  plaintiff,  the  issuing  of 
a  writ  of  retorno  habendo,  and  assigning  for  breaches  of  the 
condition  of  the  instrument  that  the  jDroperty  had  not  been 
restored,  and  the  penalty  of  the  instrument  had  not  been 
paid. 

To  this  declaration  the  appellant  filed  a  plea  of  nil  debety 
upon  which  issue  was  taken. 

He  also  filed  a  special  plea,  alleging  that  the  declaration 
in  the  replevin  suit  was  in  the  detinet  only,  and  that  the 
defendant  in  said  suit  pleaded,  1st,  non  detinet;  2d,  a  denial 
of  property  in  the  plaintiff;  3d,  property  in  the  defendant 
in  said  suit,  with  a  traverse  of  property  in  the  plaintiff ; 
and  that  issues  to  the  county  were  joined  upon  said  pleas, 
and  the  cause  was  tried  by  the  court,  Woodson,  judge, 
presiding,  and  the  sole  and  only  finding  by  the  court  was 
"  for  the  defendant,"  without  specifjnng  what  issue  or 
issues  were  found  for  defendant,  or  that  all  said  issues, 
or  that  the  issues  were  found  for  defendant,  as  appeared 
by  the  record  and  proceeding  in  said  suit,  making  profert 
of  the  same ;  and  further  averring  that  the  general  own- 
ership and  right  of  property  of  the  goods  and  chattels, 
in  the  declaration  in  this  suit  mentioned,  was  not  inquired 
into  and  determined,  or  settled,  or  found,  by  the  court, 
on  the  trial  of  the  replevin  suit,  and  that  nothing  was  de- 
termined or  found  on  said  trial  but  the  temporary  right 
of  possession  of  said  goods  and  chattels ;  and  further  aver- 
ring that,  at  the  time  of  commencing  said  action  of  replevin, 
and  at  the  time  of  said  trial,  the  appellant  was  the  general 
owner  of  said  goods  and  chattels,  and  afterward,  and  before 
the  commencement  of  this  suit,  the  absolute  owner  thereof, 
and  entitled  to  the  possession  of  the  same. 
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To  this  plea  a  general  demurrer  was  filed,  which  was  sus- 
tained by  the  court. 

A  jury  was  then  sworn  in  the  case,  and  the  appellee  offered 
in  evidence  the  instrument  declared  upon,  and  the  record  of 
the  judgment  in  the  replevin  suit,  and  the  writ  of  retorno 
with  the  sheriff's  return  of  "  not  found,"  and  there  rested 
his  case. 

The  appellant  then  called  witnesses  and  offered  to  prove, 
in  mitigation  of  damages,  that  he  was  the  general  owner, 
and  possessed  of  the  general  right  of  property  in  the  goods 
and  chattels  described  in  the  instrument  declared  upon,  at 
the  time  of  the  commencement  of  the  action  of  replevin, 
and  at  the  time  of  the  trial  and  judgment  in  said  action,  and 
that  the  defendant  in  said  suit  only  claimed,  at  the 
time  said  suit  was  *commenced,  and  at  the  time  of  [*85] 
the  trial  thereof,  a  temporary  right  of  possession  of 
said  goods  and  chattels ;  and  that  the  only  question  pre- 
sented upon  the  evidence  in  said  suit,  and  determined  therein, 
was  the  temporary  right  of  possession  of  said  goods  and 
chattels ;  and  that  the  appellant  was  afterward,  and  before 
the  commencement  of  this  suit,  the  absolute  owner  of  said 
goods  and  chattels,  and  possessed  of  the  absolute  property 
therein,  and  entitled  to  the  possession  of  the  same. 

To  the  introduction  of  this  evidence  the  appellee  objected, 
and  the  objection  was  sustained  by  the  court,  and  the  evi- 
dence excluded. 

The  cause  was  then  submitted  to  the  jury,  who  rendered 
a  verdict,  for  the  appellee,  for  the  penalty  of  the  instrument 
declared  upon  ($480),  and  for  $240  damages  for  the  deten- 
tion of  the  same ;  whereupon  judgment  was  entered  for  the 
debt  aforesaid,  to  be  discharged  on  payment  of  the  dam- 
ages aforesaid. 

Trom  this  judgment  an  appeal  was  prayed. 

The  errors  assigned  are : 

1st.  The  court  erred  in  sustaining  the  demurrer  to  the 
amended  plea  of  appellant. 

2d.  The  court  erred  in  excluding  the  evidence  offered  by 
the  appellant,  on  the  trial  of  said  cause,  in  mitigation  of 
damages. 
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3d.  Tlie  verdict  of  the  jury  did  not  authorize  the  judg- 
ment. 

Yates  and  McCluee,  for  appellant.  D.  A.  Smith,  for 
appellee. 

Skentster,  J.  This  was  an  action  of  debt  upon  a  replevin 
bond.  The  declaration  alleges  the  commencement  of  the 
action  of  replevin,  the  execution  of  the  bond  sued  on,  con- 
ditioned for  return  of  the  property,  if  return  thereof  should 
be  awarded,  a  trial  of  the  cause  upon  issues  joined,  a  judg- 
ment for  the  defendant  and  for  return  of  the  property,  the 
issuing  and  return  of  the  writ  of  retorno  habendo,  and 
assigns  for  breach  that  the  defendant  has  not  returned  the 
property,  and  that  the  obligors  in  the  bond  have  not  paid 
the  penalty  thereof. 

The  defendant  pleaded  nil  debet,  upon  which  issue  was 
joined,  without  objection,  and  a  special  plea  to  the  action, 
alleging  that  the  declaration  in  the  action  of  replevin  was 
in  the  detinet  only;  that  the  defendant  in  that  action 
pleaded,  1st,  non  detinet;  2d,  that  the  property  was  not  the 
property  of  the  plaintiff;  and,  3d,  that  the  property  was 
not  the  property  of  the  plaintiff,  but  that  the  same  was  the 
property  of  the  defendant ;  that  upon  said  pleas  issues 
[*86]  to  the  county  were  *joined ;  that  the  cause  was  tried 
by  the  court,  and  that  the  court  found  for  the  defend- 
ant generally,  without  specifying  upon  what  issue ;  that  the 
general  ownership  of  the  property  was  not  inquired  into  or 
determined  by  the  court ;  and  that  at  the  time  of  the  com- 
mencement of  said  action,  the  plaintiff  was  the  general 
owner  of  the  property,  and  that  at  the  time  of  the  com- 
mencement of  this  action  he  was,  and  still  is,  the  absolute 
owner,  and  entitled  to  the  possession  thereof. 

To  this  plea  the  court  sustained  a  general  demurrer. 
Upon  the  trial,  the  defendant  offered  to  prove,  in  mitiga- 
tion of  damages,  the  same  facts,  but  the  court  excluded  the 
evidence.  These  decisions  are  assigned  for  error.  The 
judgment  in  the  action  of  replevin  necessarily  determined 
that  the  plaintiff  in  that  action  (the  defendant  in  this  action) 
was  not  entitled  to  the  possession  of  the  property,  and  that 
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the  defendant  in  that  action  (the  plaintiff  in  this  action)  was 
entitled  to  a  return  thereof;  and  to  that  extent,  and  no 
further,  are  the  rights  of  the  parties  concerning  the  prop- 
erty, and  the  ownership  thereof,  conclusively  adjudged  and 
determined. 

Whatever  was  in  issue  in  that  action,  and  essential  to  be 
found  to  authorize  the  judgment,  and  was,  in  fact,  deter- 
mined as  between  these  parties,  is  res  judicata,  and  con- 
clusive upon  them. 

The  defendant  in  that  action  was  entitled  to  judgment 
upon  either  issue  found  for  him,  and  to  a  judgment  for  re- 
turn of  the  property,  on  a  finding  in  his  favor  upon  either 
of  the  issues,  asserting  property  in  himself  and  denying  the 
plaintiff's  right ;  and  to  prove  these  issues  on  the  part  of  the 
defendant,  it  was  only  necessary  to  show  that  the  plaintiff 
had  not  the  right  of  possession,  or  that  the  defendant  had 
a  special  interest  in  the  property,  entitling  him  to  the  pres- 
ent possession. 

The  general  ownership  of  the  property  was  not,  therefore, 
necessarily  determined.  Anderson  v.  Talcott,  1  Gil.  R.  365 ; 
JTing  v.  Bamsey,  13  111.  R.  619 ;  1  Greenlf.  Ev.  sec.  532,  and 
cases  there  cited. 

The  right  of  the  defendant,  in  the  action  of  replevin,  to 
possession  and  a  return  of  the  property,  is  finally  determined 
by  the  judgment,  and  to  that  extent  the  matters  in  the  plea 
alleged  can  not  be  re-examined  between  these  parties.  By 
that  judgment  the  defendant  is  concluded,  and  his  cove- 
nant was  broken  by  failing  to  return  the  property  according 
to  the  requirement  of  the  judgment  and  his  bond. 

The  plea,  therefore,  is  no  defense  to  the  action,  and  the 
demurrer  was  properly  sustained. 

If  the  defendant,  however,  in  the  assertion  and  vindica- 
tion of  his  supposed  rights,  and  not  for  fraudulent  purposes, 
or  as  a  mere  stranger,  replevied  the  property,  the 
measure  of  damages  *in  this  action  is  not  necessarily  [*87] 
the  value  of  the  property,  but  the  extent  of  the  plaint- 
iff's injury  by  being  deprived  of  such  right  as  he  in  fact  had 
in  the  property  when  return  tliereof  should  have  been 
made. 

If  the  defendant  was  the  general  owner  of  the  property, 
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and  has  since  become  the  absohite  owner,  the  plaintiff,  at 
the  time  of  the  commencement  and  trial  of  the  action 
of  replevin,  having  a  special  property  therein,  or  temporary 
right  of  possession  only,  it  would  be  inequitable,  and  would 
encourage  circuity  of  action,  to  allow  him  to  recover  the 
full  value  of  the  property. 

The  true  question  is,  what  has  the  plaintiff  lost,  or  to 
what  amount  is  he  injured  by  the  failure  of  the  defendant 
to  return  the  property  ?  and  to  determine  this,  it  is  material 
to  know  the  extent  of  his  interest  in  the  property. 

This  view  is  consistent  with  the  principle  of  recoupment, 
and  the  analogies  in  trespass  and  trover  (except  where  the 
action  is  against  one  having  no  right,  or  a  mere  wrong-doer), 
where  the  damages  are  measured  by  the  interest  of  the 
plaintiff  in  the  property  taken  or  converted,  and  is  sustained 
by  the  following  authorities :  Wallace  v.  Clark,  1  Ind.  R. 
298;  Scrugham  v.  Garter,  12  Wend.  R.  131;  DeWitt  v. 
Plat,  13  id.  496 ;  Higgins  v.  Whitney,  24  id.  379 ;  Jennings 
V.  Johnson,  17  Ohio  R.  154;  Lloyd  v.  Goodwin,  12  Smedes 
<fe  M.  R.  223;  Kaley  v.  Shed,  10  Met.  R.  317;  City  of  Low- 
ell V.  Parker,  10  id.  309;  Sedgwick  on  Measure  of  Dam- 
ages, ch.  20. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


[*88]     *Saeah  E.  Peake  v.  The  "Wabash  Railroad 

Company. 

Error  to  Gldrh. 

Corporation — Subscription  to  stock — Indebitatus  assumpsit  on. — A 
suit  in  indebitatus  assumpsit  for  money  due  on  instalments  for  sub- 
scriptions to  railroad  stock,  against  a  member  of  the  corporation,  will 
authorize  a  recovery. 

Same  —  Evidence  —  Subscription  book. — The  subscription  book,  with  the 
orders  of  the  company  requii-ing  payment,  are  competent  evidence 
under  the  general  count.  Actual  notice  of  the  calls,  nor  demand  of 
payment,  need  be  proved. 

Same  —  Secretary  of  company  as  ivitness. —  The  secretary  of  the  com- 

'  pany,  although  a  stockliolder,  is  a  competent  witness  to  identify  the 

Cited:  52  111.  209;  59  111.  57;  67  111.  202. 
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books  of  organization  and  records  of  the  company ;  but  for  general 
purposes  stockholders  can  not  be  called  as  witnesses  for  the  corpo- 
ration. 

Same  — J5oofcs  of  company.— The  books  of  the  company,  showing  its 
organization,  are  competent  evidence  for  that  purpose. 

Title  of  law  —  Corjjorate  name  —  Instruments  made  to  party  by  ^vrong 
name  not  void.— 'Wivsre  the  title  of  a  law  is  "The  Wabash  VaUey 
EaiLroad  Company,"  but  is  called  in  the  body  of  the  act  "The  Wabash 
Railroad  Company,"  a  suit  in  the  name  of  the  latter  is  proper ;  the  in- 
sertion of  the  word  {"Valley  "]  in  brackets,  by  the  secretary  of  state, 
does  not  change  the  name  of  tlie  company.  Instruments  in  wiitmg 
are  not  void  because  made  to  a  party  by  a  vn-ong  name ;  the  error 
may  be  explained  and  avoided  by  averments  and  proof. 

Evidence  in  action  op  indebitatus  assumpsit.— Where  a  written  in- 
strument is  not  declared  on,  but  indebitatus  assumpsU  is  brought  to 
recover  upon  a  subscription  to  stock,  proof  of  the  sabscription  is 
necessary,  but  for  this  purpose  a  stockholder  is  incompetent. 

There  was  a  verdict  and  judgment  in  the  Clark  circuit 
court  for  the  defendant  in  error. 

The  opinion  of  the  court  furnishes  a  statement  of  the 
case. 

O.  B.  FicKLiN,  for  plaintiff  in  error.  C.  H.  Constable, 
for  defendant  in  error. 

Skixxee,  J.  This  was  an  action  of  assumpsit.  The  decla- 
ration contains  a  count  in  indehitahis  assumpsit  for  moneys 
due  on  certain  instalments  of  stock  subscribed,  by  the  de- 
fendant below,  in  the  Wabash  Raili'oad  Company,  and  the 
ordinary  common  counts. 

The  defendant  pleaded  non  assumpsit  and  nul  tiel  corpo- 
ration, upon  which  issues  were  joined;  also,  several  other 
pleas,  to  which  a  demurrer  was  sustained.  On  the  trial,  the 
plaintiff  proved  the  incorporation  of  the  company,  and,  to 
establish  the  organization  of  the  same,  under  the  act  of  in- 
corporation, proved,  by  the  secretary  of  the  compan}?-,  and 
Avho  was  also  a  stockholder  in  the  same,  the  books  and  pro- 
ceeding of  the  company,  by  which  the  organization  of  the 
corporation  and  the  calls  for  payment  of  the  moneys  in 
controversy  appeared.  The  plaintiff  also  introduced,  in  evi- 
dence, the  subscription  book  of  the  company,  by  which  it 
appeared  that  the  defendant  subscribed  ten  shares  of  stock, 
of  $50  each.  The  terms  of  subscription  were,  that  the 
subscribers  should  severally  pay  the  amount  ^-of  their  [^89^ 
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subscriptions,  as  calls  should  be  made  by  order  of  the 
compaii}^,  to  "the  president,  directors  and  company  of 
the  Wabash  Yalley  Eailroad  Company."  The  plaintiff  also 
proved,  by  a  stockholder  in  the  company,  that  he  signed 
the  name  of  the  defendant  to  the  subscription  book  in  her 
presence  and  at  her  request.  To  all  this  evidence  the  de- 
fendant objected,  and  there  was  no  evidence  of  actual  notice 
to  the  defendant  of  the  calls  made,  nor  of  demand  of  pay- 
ment. 

The  jury  found  for  the  plaintiff,  and  the  com't  refused  to 
set  aside  the  verdict.  It  is  insisted  that  the  demurrer  to 
the  defendant's  pleas  should  have  been  carried  back  and 
sustained  to  the  first  count  of  the  plaintiff's  declaration. 
This  count  is  clearly  good.  It  is  not  a  count  upon  the  con- 
tract of  subscription,  but  is  a  count  in  indebitatus  assumpsit 
for  calls  or  instalments  due  by  the  defendant,  one  of  the 
corporators,  to  the  corporation,  and  is  sanctioned  by  prece- 
dents adopted  by  Mr.  Chitty  for  such  a  case.  2  Chitty's 
PL  390,  391  and  392. 

l^othing  in  execution  of  the  contract  remained  unper- 
formed except  the  payment  of  money.  TliToop  v.  Sher- 
wood,  4  Gil.  E.  92.  By  the  subscription,  the  defendant 
became  a  member  of  the  corporation,  and  legally  bound  to 
pay  according  to  the  calls  of  the  company ;  and  the  sub- 
scription book,  with  the  orders  of  the  company  requiring 
payment  of  the  portions  or  instalments,  were  proper  evi- 
dence to  establish  that  legal  liabilit}^,  under  the  general 
count.  It  is  questionable,  if  the  entire  contract  had  been 
declared  on,  whether  the  plaintiff  could  have  again  sued 
upon  it  for  subsequent  calls,  upon  the  principle  that  a  judg- 
ment, in  an  action  upon  an  entire  contract  merges  the 
contract  in  the  judgment. 

It  was  not  necessary  to  prove  actual  notice  of  the  calls 
to  the  defendant,  nor  demand  of  payment. 

The  defendant  was  a  member  of  the  corporation,  and  is 

presumed  to  know  of  the  orders  of  the  body  exercising 

the  corporate  powers  and  authorized  to  make  the  calls,  and 

it  was  her  duty  to  pay  according  to  those  calls  and  her 

contract  of  subscription.     Angell   &  Ames  on  Corp.  292^ 

293;  id.  309,  310. 
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The  secretary  of  the  company,  although  a  stockholder, 
was  competent  to  identify  the  books  containing  the  record 
of  organization  and  the  proceedings  of  the  company,  and 
to  this  extent  only  did  he  testify.  Ryder  v.  The  Alton  & 
Sangamon  Railroad  Co.  13  111.  E.  523. 

The  books  of  the  company  were  competent  evidence  of 
the  preliminary  proceedings  contained  in  them,  showing 
the  organization  of  the  corporation  under  the  charter. 
Angell  &  Ames  on  Corp.  407,  408,  506,  518  and  519 ;  Fitoli 
V.  FifiJcard,  4  Scam.  E.  T6;  13  lU.  E.  523. 

*But  a  stockholder  in  a  private  corporation  is  not  [*90] 
competent  to  testify  generally  in  behalf  of  the  corpo- 
ration. As  one  of  the  corporators,  his  interest  disqualifies 
him  from  giving  evidence  for  the  corporation,  and  the  iden- 
tification of  books  and  papers  of  the  corporation  of  which 
he  is  a  member  is  an  exception  to  the  general  rule,  arising 
out  of  the  necessity  of  the  case.  13  111.  E.  523 ;  2  Maule 
&  Selwyn  E.  337;  Angell  &  Ames  on  Corp.  516  to  523. 

There  is  a  seeming  variance  in  the  name  of  the  plaintiff 
in  the  record,  and  the  name  of  the  corporation  created  by 
the  law,  but  it  is  wholly  unreal.  In  the  title  of  the  law, 
the  corporation  is  styled  "The  Wabash  Valley  Eailroad 
Company,"  but  in  the  body,  "  The  "Wabash  Eailroad  Com- 
pany" is  named  as  the  corporation  thereby  created,  and 
hence  it  is  the  legal  name  of  the  corporation.  The  word 
"  Valley,^''  inserted  in  brackets  in  the  printed  statutes,  is 
the  act  of  the  secretary  of  state  in  preparing  the  enrolled 
law  for  publication,  and  does  not  affect  the  legal  name  of 
the  corporation. 

Were  the  contract  of  subscription  specially  declared  on, 
it  would  be  necessary,  by  explanatory  averment,  to  avoid 
the  apparent  variance  between  the  contract  and  the  name 
of  the  plaintiff,  and  to  show  that  the  contract  was  made 
with  the  plaintiff  by  the  name  therein  used.  And  the 
counts  being  general,  some  explanatory  proof  would,  per- 
haps, be  equally  necessary  to  establish  a  contract  with  the 
plaintiff,  or  subscription  to  the  stock  in  this  company, 
although  by  a  name  variant  from  the  legal  name. 

Instruments  in  writing  are  not  void  because  made  to  a 
party  by  a  wrong  name,  and  any  misnomer,  or  apparent 
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variance,  may  be  reconciled  and  explained,  in  pleading,  by 
averment,  and  avoided  in  effect  by  proof.  Angell  &  Ames 
on  Corp,  512  to  516;  Hurd  et  al.  v.  CorUes  et  al.  18  111.  E. 
jpost. 

This  action  is  not  brought  upon  the  contract  of  subscrip- 
tion. ISTo  vrritten  instrument  is  declared  on,  but  the  sub- 
scription, with  the  orders  of  the  company  making  the  calls, 
were  offered  in  evidence,  to  prove  a  debt  under  the  general 
indebitatus  count.  Our  statute,  therefore,  did  not  dispense 
with  proof  of  execution  of  the  subscription  or  writing  by 
the  defendant,  and  the  stockholder  admitted  to  prove  the 
execution  was  not  competent  for  that  |')urpose. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


P91]  *J.  H.  Bakee,  Administrator  of  the  estate  of  James 
Montgomery,  deceased,  v.  Kufus  Beown,  for  the  use 
of  D.  P.  Wells 

Ajpjpeal  from  McDonough. 

Foreign  record  —  Authentication. —  A  foreign  record,  to  be  admitted 
in  proof  as  against  an  estate,  should  be  authenticated  as  directed  by 
the  act  of  congress. 

Statute  of  LiiSiiTATiONS. —  The  fact  that  the  debtor  and  creditor  both 
resided  in  the  same,  but  another  state,  will  not  prevent  the  operation 
of  the  statute  of  limitations  under  the  statutes  of  1849  and  1851. 

The  death  of  the  debtor  does  not  arrest  the  running  of  the  statute  of 
limitations. 

The  opinion  of  the  court  gives  a  statement  of  the  case. 

A.  Wheat,  for  appellant.  •  J.  S.  Bailey,  for  appellee. 

Skii^ee,  J.  This  was  an  appeal  to  the  circuit  court  of 
McDonough  county,  from  a  judgment  of  the  county  court, 
allowing  a  claim  against  the  estate  of  Montgomeiy,  and  in 
favor  of  Brown.  Upon  the  trial,  Brown  offered  in  evidence 
a  transcript  of  a  judgment  in  favor  of  Brown  and  against 
Montgomery,  rendered  in  the  supreme  court  of  the  state  of 
JN'ew  York  in  1829,  attested  by  the  clerk  and  the  seal  of  the 

Cited:  19  111.  395. 
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court  of  appeals  of  that  state  as  an  original  record  of  the 
court,  and  annexed  to  which  was  t\\Qform  of  a  certificate 
of  the  chief  justice  of  said  court,  without  date  or  signature. 
This  transcript  was  objected  to  for  want  of  sufficient  au- 
thentication, and,  to  avoid  the  objection,  Brown  proved  that 
the  parties  appeared  at  the  trial  in  the  county  court  and 
made  no  objection  to  the  transcript  or  evidence;  whereupon 
the  court  overruled  the  objection.  The  ground  upon  which 
the  circuit  court  admitted  the  transcript  must  have  been, 
that  the  administrator,  by  not  availing  himself  of  the  ob- 
jection at  the  first  opportunity,  had  waived  his  right.  It  is 
true  that  dilator}^  objections  generally  are  waived  by  ap- 
pearance and  trial  without  objection,  but  this  is  not  of  that 
character.  The  objection  is  to  a  document  offered  in  evi- 
dence for  want  of  proof  that  it  is  what  it  jDurports  to  be — a 
transcript  of  the  record  of  the  court  of  another  state.  The 
cause  was  tried  in  the  circuit  court  de  novo,  and  Brown,  to 
recover,  was  bound  to  prove  his  case  anew.  To  do  this  he 
should  have  produced  a  transcript  of  the  record  authenti- 
cated by  the  attestation  of  the  clerk,  the  seal  of  the  court 
and  the  certificate  of  the  judge,  chief  justice,  or  presiding 
magistrate  of  the  court  of  which  the  judgment  is  a 
record,  *in  pursuance  of  the  law  of  congress  of  1Y90.  p92] 
Statutes  of  111.  1856,  p.  1281. 

Brown  proved  that  he  had  resided  in  the  state  of  New 
York  until  1856,  and  that  Montgomery  resided  there  until 
his  death  in  1842.  So  far  as  the  record  shows,  Brown's 
claim  was  presented  for  allowance,  and  allowed  January, 
1 856,  and  the  record  fails  to  show  when  administration  was 
first  granted  in  this  state.  Baker,  the  administrator  of 
Montgomery,  set  up,  in  bar  of  the  claim,  the  limitation  law 
of  1849,  and  as  this  question  is  treated  in  argument  as  the 
main  question  before  this  court,  Ave  shall  treat  the  case  as 
thouofh  administration  was  first  wanted  in  this  state  in  Janu- 
ary,  1856.  The  statute  provides  that  "  all  actions  founded  on 
any  promissory  note,  bond,  judgment,  contract  or  indebted- 
ness executed,  rendered,  entered  into,  or  accrued,  beyond  the 
limits  of  this  state,  shall  be  commenced  within  five  years 
next  after  such  recoverv,  or  the  cause  of  such  action  shall 
have  accrued,  and  not  after."     This  law  is  revived  and  de- 
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clarecl  operative  from  its  passage  by  the  limitation  law  of 
1851  (Statutes  of  111.  1856,  pp.  730,  731),  so  far  as  relates  to 
the  foundation,  of  this  action ;  there  being  no  law  prior  to 
the  act  of  1819  barring  actions  on  foreign  judgments. 

The  fact  that  the  debtor  and  creditor  resided  in  'New 
York  can  not  prevent  the  operation  of  the  statute,  for  non- 
residents are  not  among  the  enumerated  exceptions. 

The  period  of  limitation  provided  by  the  statute,  as  re- 
gards this  judgment,  is  admitted  to  have  expired  since  the 
statute  took  eif ect ;  but  it  is  insisted  that  Montgomery  hav- 
ing died  before  then,  the  time  limited  by  the  statute,  so  far 
as  regards  this  judgment,  would  not  commence  running 
until  the  issuing  of  letters  of  administration  in  this  state ; 
and  that  the  cause  of  action,  within  the  meaning  of  the 
statute,  could  only  arise  Avhen  there  should  be  an  adminis- 
trator in  this  state  against  whom  legal  proceedings  could  be 
instituted  upon  this  judgment 

The  general  rule  is,  that  limitation  statutes  do  not  com- 
mence running  until  the  cause  of  action  has  accrued;  until 
there  is  a  right  capable  of  being  legally  enforced ;  and  this 
rule  is  consistent  with  reason  and  natural  justice.  Murray 
V.  East  India  Co.  5  B.  &  A.  204  A  cause  of  action  can  not 
be  said  to  exist  until  the  right  is  vested  in  some  one.  But 
the  reason  of  the  rule  wholly  fails  where  the  party  against 
whom  the  bar  is  interposed,  and  whose  right  continued  with- 
out interruption  or  disability  from  the  moment  of  its  incep- 
tion, during  the  "existence  of  the  right,  had  the  legal  means 
of  enforcing  it.  Demarest  v.  Wynkoop,  3  Johns.  Chan.  R. 
129;  Breclford  v.  Wade,  17  Vesey's  Chan.  R. ;  McQuer  v. 
Ragan,  2  "Wheat.  E.  25.  Where  some  act  is  necessary 
[*93]  and  in  the  power  of  the  party  to  entitle  "him  to  sue, 
he  must  use  reasonable  diligence  on  his  part  or  he 
will  be  barred  by  the  statute.  Shelburne  v.  Robinson,  3  Gil. 
R.  597.  Under  our  law  the  creditor,  in  case  the  widow  or 
relatives  of  the  intestate  fail  within  sixty  daj^s  after  the 
death  to  take  out  administration,  is  entitled  to  administer 
upon  the  estate  of  his  debtor ;  and  in  case  the  intestate  was 
a  non-resident,  or  without  a  widow,  relative  or  creditor  in 
this  state,  may  compel  administration  by  the  public  admin- 
istrator of  the  proper  county.    Statutes  of  111.  185G,  p.  1202. 
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Brown  then  had  the  legal  ability  of  enforcing  payment  of 
his  judgment  and  a  lien  upon  the  estate  of  his  debtor  with 
legal  power  of  enforcement,  though  the  remedy  was  changed 
by  the  death  of  his  debtor.  The  Peoiile  v.  WJiite  et  at.  11 
111.  R.  350.  By  reasonable  diligence  Brown  could  have  in- 
stituted legal  proceedings  in  this  state  against  the  estate  of 
Montgomery,  within  our  jurisdiction,  during  the  five  years 
after  the  statute  of  1849  took  effect,  and  having  failed  to  do 
so  within  such  time  and  until  1856,  he  is  clearly  within  the 
letter  and  spirit  of  the  statute.  Under  our  law,  to  prevent 
the  bar  of  the  statute  after  administration  granted,  he  had 
.but  to  file  his  claim  in  the  county  court  for  allowance.  11 
111.  R.  341.  This  is  not  like  the  case  Vv^here  no  leo^al  rie;ht 
has  vested  for  want  of  a  person  in  being  to  take  the  right. 
In  such  case  the  cause  of  action  could  not  exist,  and  there 
could  be  no  right  or  cause  of  action  upon  which  the  statute 
could  operate.  Here  Brown,  from  1829,  the  time  of  the 
rendition  of  the  judgment,  until  the  death  of  Montgomery 
in  1842,  could  have  sued  the  debtor  upon  this  judgment, 
and  from  that  time,  under  our  law,  until  the  bar  of  the  stat- 
ute was  complete,  could  have,  with,  trifling  delay,  instituted 
legal  proceedings  for  the  recovery  of  his  debt  out  of  the 
debtor's  estate  in  this  state.  If  the  statute  does  not  coih- 
mence  running  until  administration  actually  granted  in  this 
state,  no  statutory  bar  exists  in  cases  hke  the  present  to 
the  enforcement  at  remote  periods  of  stale  demands  against 
the  lands  of  which  the  debtor  may  die  seized,  though  held 
by  hona  fide  purchase  under  heirs  or  devisees  of  the  de- 
ceased debtor.  Such  a  conveyance  is  against  the  spirit  and 
aim  of  this  and  all  limitation  laws,  and  would  tend  to  render 
uncertain  titles  to  a  large  amount  of  our  real  estate. 

We  are  of  opinion  that  the  statute  bars  this  proceeding, 
and  it  is  therefore  unnecessary  to  examine  the  remaining 
questions  raised  upon  the  record.     Judgment  reversed. 

Judgment  reversed. 
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[*94:]  ^Allen  Anderson  v.  ISTathan  Frte. 

Appeal  from  Calhoun. 

Bill  to  enjoin  attachment  proceeding  brought  to  recover  back 
PURCHASE  PRICE  OF  LAND. —  A.  sued  B.  in  attachment  to  recover 
money  paid  for  land  which  B.  had  promised  to  convey,  and  for  which 
he  had  been  paid  tlu'ee  years  prior.  B.  sought  to  perpetually  enjoin 
the  suit.  Held,  that  B.  should  show  an  offer  to  perform  according  to 
the  terms  and  conditions  of  his  contract,  or  give  some  excuse  for  his 
failure  and  delay. 

Specific  performance. —  A  party  seeking  relief  in  chancery,  by  insist- 
ing on  a  specific  performance,  must  show  himself  not  to  be  in  default, 
or  guilty  of  gross  .laches,  by  delay,  etc.,  or  his  bill  will  be  dismissed. i 

Appellee,  at  the  May  term  of  the  Calhoun  circuit  court, 
filed  his  bill  in  equity  against  appellant,  stating  that  on  9.th 
June,  1851,  he  executed  to  appellant  a  penal  bond  for  $200, 
conditioned  that  appellee  or  Mrs.  Mary  M.  L.  Miller  should, 
upon  payment  by  appellee  of  $50,  on  or  before  1st  JSTo- 
vember,  1851,  and  $50  on  or  before  9th  June,  1852,  with  six 
per  cent,  interest  from  date,  convey  and  assure  to  appel- 
lant, by  good  and  sufficient  quitclaim  deed,  the  northwest 
10,  town  10  S.,  E.  2  W. ;  then  the  bond  to  be  void,  etc. 
Also  an  agreement  that  if  appellant  fails  to  pay  at  times 
agreed  on,  he  should  forfeit  the  southwest  9,  town  10  S.,  2 
W.  Bill  states  that  appellee  has  been  fully  paid  for  said 
land.  That  appellant  has  sued  appellee  by  attachment  in 
said  Calhoun  circuit  court  to  recover  back  the  money  he 
has  paid  appellee  in  consequence  of  failure  to  make  him  a 
deed. 

That  Frye  has  always  been  willing  to  make  a  quitclaim 
deed  according  to  bond ;  that  since  the  issuing  of  attach- 
ment he  has  tendered  to  Anderson  a  sufficient  quitclaim 
deed ;  is  still  ready  to  deliver  deed,  and  now  brings  it  into 
court;  that  Anderson  refuses  to  receive  the  deed;  prays  for 

Cited:  36  ni.  31. 

1  Bunk  V.  Steadman,  70  111.  241 ;  Walker  v.  Douglas,  70  111.  445 ;  Hoyt 
V.  Tuxbury,  70  lU.  331 ;  Kimball  v.  Tooke,  70  111.  553 ;  Eoby  v.  Cossett, 
78  III.  G38;  McLaurie  v.  Barnes,  72  111.  73;  Iglehart  v.  Vail,  73  111.  63; 
Felch  V.  WiUard,  73  lU.  92;  Hedenberg  v.  Jones,  73  111.  149;  Marshall  v. 
PeiTy,  90  lU.  289. 
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injunction  of  further  prosecution  of  common  law  suit,  and 
subpoena  for  Anderson ;  that  court  would  compel  Anderson 
to  receive  the  deed,  and  that  injunction  be  made  perpetual, 
and  for  general  relief.  Injunction  granted  until  further 
order  of  court. 

Anderson  demurs  to  said  bill  for  want  of  equity. 

At  November  term,  1850,  AYooDsoisr,  judge,  presiding,  the 
court  overruled  demurrer,  and  granted  perpetual  injunction. 
No  decree  is  made  either  as  to  costs  of  attachment  suit  or 
of  this  cause. 

The  errors  assigned  question  the  propriety  of  this  decree. 

"W.  A.  &  J.  Geimshaw,  for  appellant.  D.  A.  Smith,  for 
appellee. 

*ScATES,  C.  J.  Frye  obtained  a  decree  enjoining  [*95] 
Anderson  from  proceeding  at  law  to  recover  back  the 
purchase  money  paid  by  him  for  a  certain  tract  of  land. 
The  question  arises  upon  a  demurrer  to  the  bill  for  an 
injunction.  The  bill  shows  that  defendant  sold  plaintiff  the 
land  in  June,  1851,  for  $100,  half  to  be  paid  in  JSTovember 
following,  and  the  balance  in  June,  1852,  under  penalty  of 
forfeiting  a  quarter  section  of  land  for  a  failure,  although 
the  money  was  to  be  paid  with  interest,  from  date  of  con- 
tract until  paid.  The  money  was  paid.  This  bill  is  filed  in 
Maj'",  1855,  to  enjoin  proceedings  at  law,  by  attachment  suit 
on  the  land  for  title,  to  recover  back  the  purchase  money. 
The  court  below  overruled  a  demurrer  to  the  bill,  and  granted 
a  perpetual  injunction.  "We  think  this  erroneous.  By  gen- 
eral principles,  he  that  would  ask  must  do  equity ;  complain- 
ant must  come  into  court  with  clean  hands,  and  must  not 
only  show  ability  and  willingness  then  to  perform,  but  a 
perfoi'mance,  or  offer  to  perform,  according  to  the  terms  and 
conditions  of  the  contract,  or  to  give  some  reasonable  excuse 
for  delay  or  failure  to  do  so.  Although  time  is  not  of  the 
essence  of  the  contract  in  equity,  unless  so  provided  or 
intended  by  the  parties,  yet  courts  of  equity  will  not 
affirmatively  aid  a  party  to  enforce  a  specific  performance, 
who  has  been  guilty  of  gross  laches  and  delay,  but  will  leave 
the  parties  to  their  remedies  at  law.  And,  in  this  respect, 
there  is  a  great  difference  between  cases  where  the  court  is 
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asked  to  interfere  by  decree  to  enforce  performance,  in 
Trhich  stronger  and  clearer  proofs  of  fairness,  promptness 
and  eagerness  of  complainant  is  required  than  is  where  the 
com't  is  asked  to  give  relief  by  withholding  any  affirmative 
action,     2  Story,  Eq,  Jm^isp.  sec.  769. 

In  Fuller  v.  JSubhard,  6  Cow.  R.  13,  the  special  contract 
had  been  waived  and  assumysit  brought  for  the  purchase 
mone}^  paid.  Suit  should  have  been  brought  on  the  agree- 
ment. Beside,  the  incumbrance  objected  to,  as  a  ground  for 
rescinding,  was  not  regarded  as  authorizing  it,  or  amounting 
to  a  breach  of  the  agreement  to  convey. 

The  general  rules  applicable  to  the  facts  in  the  bill  require 
the  party  seeking  relief  by  specific  performance  to  show  that 
he  has  been  in  no  default  in  not  having  performed  the  agree- 
ment, and  that  he  has  taken  all  proper  steps  toward  the 
performance  on  his  part.     If  he  has  been  guilty  of  gross 
laches,  or  if  he  applies  for  relief,  after  a  long  lapse  of  time, 
unexplained  by  equitable  circumstances,  his  bill  will  be  dis- 
missed.    2  Story,  Eq.  Jurisp.  sees.  771,  776,  and  note  1 ; 
Mason  v.  Richards  et  al.  3  Scam.  E.  25 ;  Doyle  et  al.  v.  Teas 
et  al.  4:  id.  202 ;  Jefferson  County  v.  Ferguson  et  al.- 13  111.  R. 
33 ;  Harrington  v.  Wheeler,  4  Yes.  Jr.  E.  686  and  notes ; 
[*96]  "^Marquis  of  Hertford  v.  Boore  and  Aston  v.  Same,  5 
Yes.  Jr.  E.  719 ;  White  v.  Yaw  et  al.  7  Yerm.  E.  357 ; 
Cleveland  v.  Burton  et  al.  11  id.  138 ;  Goodell  v.  Field,  15 
id.  MS ;  Zong  v.  Colston,  1  Henn.  &  Munf.  E.  Ill ;  Brown 
V.  Witter,  10  Ohio  E.  142 ;  Broion  v.  Haines  et  al.  12  id.  1 ; 
Lewis  V.  Woods  et  al.  4  How.  Miss.  E.  86. 

The  defendant,  after  delaying  to  do  anything  for  two 
years  and  a  half,'  and  until  suit  is  brought  for  the  recovery 
of  the  purchase  money,  comes  now  into  a  court  of  equit}'', 
asking  a  perpetual  injunction  against  that  action,  and  that, 
purchaser  be  compelled  to  receive  a  deed;  and  without 
showing  any  equitable  excuse  for  the  delay,  and  without 
showing  that  there  is  no  depreciation  of  the  land,  or  change 
of  circumstances.  For  anything  shown,  he  may  have  lain 
by  speculating  on  chances. 

Let  him,  at  least,  give  some  reasonable  and  satisfactory 
account  Avhy  he  did  not  convey,  or  offer  to  do  so  in  due  time 
after  payment  of  the  purchase  monej''. 
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As  such  excuse  may  exist  we  will  not  dismiss  the  bill,  but 
remand  the  cause  that  defendant  may  amend  his  bill  if  the 
truth  will  warrant. 

Decree  reversed  and  cause  remanded  with  leave  to  amend 
bill.  Decree  reversed. 


DoAJsr,  King  &  Company  v.  Sidney  S.  Duncajst. 
Error  to  Morgan. 

Cleek  —  Poiver  to  hind  employer, — A  clerk  who  sells  goods,  keeps 
books,  and  assists  generally,  under  the  supervision  of  his  employer, 
has  not,  from  the  fact  of  liis  employment,  authority  to  purchase  goods 
abroad,  on  the  credit  and  account  of  his  princiiial. 

Only  such  powers  ai-e  presumed  to  be  confided  to  a  clerk  as,  in  view  of 
the  usual  course  of  trade,  are  necessai'ily  and  usually  exercised  by 
other  clerks  in  the  same  line  of  business,  and  as  are  adapted  to  the 
purposes  of  his  employment.  ^ 

1  PHneipal  and  agent  —  Agent's  authority. —  A  person  deahng  with  an 
agent  must  know  the  extent  of  his  authority  (Chi.  &  G.  R.  E.  Co.  v.  Fox, 
41  111.  106),  and  that  he  is  acting  witliin  the  scope  of  his  powers.  Rey- 
nolds V.  Ferree  et  al.  86  111.  570 ;  Taylor  v.  Chi.  &  North.  W.  R.  R.  74 
111.  86.  An  agent  appointed  for  a  special  purpose  can  not  go  beyond 
the  scope  of  his  appointment.  Denman  v.  Bloomer,  11  111.  177 ;  Baxter 
V.  Lamont,  60  111.  237;  Peabody  v.  Hored,  46  111.  242.  An  agent  to  col- 
lect can  not  gi'ant  extension  of  time  of  payment.  Lawrence  v.  John- 
son, 64  111.  351.  Nor  has  one  having  authority  to  loan,  authority  to 
coUect.  Cooley  v.  WUlard,  34  111.  68.  Authority  to  an  agent  to  enter  into 
a  contract  on  behalf  of  his  principal  does  not  carry  with  it  the  right  to 
rescind  it.  Ellington  v.  King,  49  111.  449.  Nor  to  receive  payment  on 
the  contract.  Thompson  v,  EUiott,  73  lU.  221.  The  joint  payee  of  a 
promissory  note,  having  authority  to  collect  when  due,  can  not  seU  or 
compound  the  note  (Ryhiner  v.  Feickert,  92  111.  305),  and  an  agent  to 
coUect  the  amount  due  thereon  has  no  implied  authority  to  obtain  judg- 
ment thereon  for  his  own  use.  Padfield  v.  Green,  85  111.  529.  But  an 
agent  who  loans  money  of  his  principal,  transacts  all  the  business,  re- 
news the  note  and  extends  the  time,  with  the  knowledge  of  his  princi- 
pal, will  be  held  a  general  agent,  and  such  extension  of  time  will  release 
as  guarantor  of  a  note.  Hurd  v.  Maple,  10  Bradw.  418.  An  agent  to  loan 
money,  although  paid  a  commission  by  the  borrower,  is  the  agent  of  the 
lender.  Payne  v.  Newcomb,  100  111.  611.  A  general  agent  transacts  all 
the  business  of  his  principal,  or  aU  of  a  particular  kind ;  and  for  the 
purpose  of  interpreting  the  powers  of  a  general  agent,  proof  of  usage  is 
permissible.  Phillips  v.  Moir,  69  lU.  155;  U.  S.  Ins.  Co.  v.  Advance  Co. 
80  m.  549 ;  Bailey  v.  Bensley,  87  HI.  556 ;  Nat.  Furnace  Co.  v.  Keystone 
Manuf .  Co.  110  111.  427. 
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This  was  an  action  of  assumpsit,  brought  in  the  Morgan 
circuit  court,  to  recover  for  a  bill  of  merchandise  amounting 
to  $305.62.  Plea,  non  assumpsit;  verdict  and  judgment  for 
defendant  in  the  court  below.     A  new  trial  was  refused. 

See  opinion  for  a  statement  of  the  case. 

D.  A.  Smith,  for  plaintiffs  in  error.  J".  Grimshaw,  for 
defendant  in  error. 

[*97]       ^Skinner,  J.     This  was  an  action  of  assumpsit  for 
goods  sold  and  deUvered ;  verdict  for  the  defendant, 
and  motion  for  a  new  trial  overruled. 

The  evidence  shows  that  in  July,  1854,  one  Clarkson  pur- 
chased of  the  plaintiffs,  who  were  wholesale  merchants  of 
St.  Louis,  Missouri,  on  account  of  the  defendant,  who  was 
a  country  merchant  of  Waverly,  Illinois,  a  bill  of  goods, 
and  appropriated  the  same  to  his  own  use. 

The  plaintiffs  seek  to  recover  from  the  defendant  the 
price  of  the  goods,  on  the  ground  that  Clarkson  was  author- 
ized by  the  defendant  to  purchase  them  for  him. 

The  proof  establishes  that  Clarkson  came  to  Waverly  in 
1853  and  engaged  in  the  purchase,  in  a  small  way,  of  country 
produce  and  poultry  for  the  St.  Louis  market ;  that  he  made 
his  headquarters  and  depot  at  the  defendant's  store  in  Wav- 
erly, and  assisted  the  defendant  in  the  store,  selling  goods, 
keeping  books,  and  so  forth ;  continuing  more  or  less  his 
business  of  purchasing  and  shipping  to  St.  Louis  country 
produce.  There  is  also  in  the  record  evidence,  though  of 
an  inconclusive  character,  tending  to  prove  that  Clarkson 
had  on  other  occasions  acted  for  the  defendant  in  purchas- 
ing goods  at  St.  Louis  for  the  Waverly  store.  The  question 
then  arises,  has  a  clerk  •  in  a  country  store,  from  the  fact  of 
his  employment  as  such,  authority  to  purchase,  on  credit, 
on  account  of  his  employer,  goods  at  wholesale  in  a  foreign 
market?  If  authority  in  such  case  is  implied  from  the 
nature  of  the  employment,  the  employer  wiU  be  bound  by 
the  purchase;  otherwise  he  will  not,  where  no  special  prior 
authority  or  subsequent  ratification  is  proved. 

Whatever  acts  are  usually  done  by  such  clerks ;  whatever 
rights  and  powers  they  usually  exercise,  and  whatever 
duties  they  usually  perform,  in  view  of,  and  according  to, 
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the  general  usage  and  course  of  business  in  the  country,  are 
within  the  imphecl  authority  conferred  by  the  employment. 
Story  on  Agency,  sec.  106 ;  2  Kent's  Com.  625 ;  Potter  v. 
Demiison,  5  Gil.  R.  590. 

A  store  clerk  or  shopman,  employed  to  sell  goods,  keep 
the  store  books,  and  to  act  generally  in  the  conduct  of  the 
store,  under  the  supervision  of  the  merchant,  from  the  fact 
of  his  employment  has  no  authority  to  purchase  abroad 
goods  on  the  credit  and  on  account  of  his  principal.  Story 
on  Agency,  sees.  88  and  89. 

By  legal  intendment  from  the  known  course  of  business 
and  habits  of  merchants,  so  well  defined  as  to  admit  of 
general  recognition,  such  a.  purchase  would  be  without  the 
scope  of  the  emploj^ment  and  not  obligatory  on  the  principal. 

The  employer  is  presumed  to  confide  to  the  clerk 
such  "^powers  as,  in  view  of  the  usual  course  of  trade  [*98] 
and  commerce,  are  necessarily  or  usually  exercised  by 
like  clerks  in  the  particular  business  engaged  in,  and  as  are 
adapted  to  the  ends  and  purposes  of  the  employment,  and 
no  more.     Story  on  Agency,  sees.  60,  T7  and  78. 

According  to  the  common  course  of  merchants,  it  would 
be  extraordinary  for  a  wholesale  dealer  to  sell  goods  for  a 
distant  country  store,  on  the  credit  of  the  country  mer- 
chant, to  a  mere  clerk  of  such  merchant,  without  some  sat- 
isfactorv  evidence  of  authoritv,  and  if  he  does  he  acts  at 
his  own  peril. 

The  evidence  in  the  record,  tending  to  establish  special 
authority  to  make  the  purchase,  or  recognition  of  author- 
ity in  this  case  by  the  acts  of  the  defendant,  or  general 
usage  to  confer  and  exercise  such  powers,  is  too  uncertain 
and  inconclusive  to  have  required  a  finding  of  the  jury 
against  the  defendant ;  and  he  is  not  liable  on  account  of 
the  purchase  from  the  fact  alone  that  Clarkson  was  in  his 
employ  as  clerk  in  the  Waverly  store. 

A  different  rule  of  law  from  what  is  here  declared  would 
subject  merchants  to  ruin  by  foreign  purchases  of  clerks, 
emplo3^ed  with  no  intention  to  confer  upon  them  power  to 
act  beyond  the  ordinary  business  incident  to  the  sale  of 
goods  at  the  place  where  the  merchant  is  located. 

Judgment  afirmed. 
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LuciEN  Bekey  et  al.  v.  Starkey  E,.  Powell,  Administrator 
of  Maetin  Masteks,  deceased. 

Appeal  from  /Scott. 

Adjustment  of  accounts  between  deceased  and  surviving  part- 
ner.—  The  surviving  partner  has  not  the  right,  in  the  adjustment  of 
accounts  between  himself  and  a  deceased  partner,  to  have  his  individ- 
ual account  against  the  decep^sed  deducted  from  any  balance  which 
may  be  found  in  his  hands  as  surviving  paitner. 

The  existence  of  a  mortgage  security,  in  favor  of  the  surviving  partner, 
does  not  change  the  rule. 

The  balance  due  from  the  intestate,  found  in  favor  of  the  survivor, 
should  be  allowed  in  the  adjustment  in  proper  proportion. 

On  the  dth  of  October,  1853,  M.  Masters  and  L,  Berry . 
entered  into  articles  of  partnership  in  the  business  of  keep- 
ing livery -stable,  under  the  style  of  Masters  &  Co.,  which 
continued  until  the  12th  of  August,  1854,  when  Masters 
died  intestate.  Complainant,  as  his  administrator,  on  the 
24th  of  September,  1855,  exhibited  his  bill  in  this  case  for 
settlement  of  partnership  accounts  by  Berry,  as  sur- 
[*99]  viving  partner,  charging  that  *books  and  effects  of 
the  partnership  fell  into  his  hands ;  that  he  had  col- 
lected debts,  sold  effects,  etc.,  and  had  not  rendered  account; 
that  on  the  12th  of  March,  1854,  Masters  executed  a  fraud- 
ulent and  colorable  note  and  mortgage  to  Berry,  for  $825, 
conveying  Masters'  interest  in  the  lot  on  which  w^as  the 
livery-stable,  as  also  all  his  interest  in  the  personal  property 
of  the  partnership ;  that  L.  Berry  and  W.  C.  Berry,  had  a 
large  account  against  Masters  &  Co.  that  was  false  and 
fraudulent.  Bill  did  not  charge  that  any  partnership  debt 
was  outstanding,  and  waived  answer  on  oath,  and  prayed 
account  to  be  taken ;  decree  for  balance  that  might  be  found 
due  complainant,  and  that  the  note  and  mortgage  be  va- 
cated as  fraudulent.  Defendants  answer  denying  all  fraud 
and  combination,  and  defendant  L.  Berry  admits  partner- 
ship; gives  his  version  of  various  matters  appertaining  to 
same ;  deiye's  that  note  and  mortgage  are  fraudulent  and 
colorable;  admits  that  he  sold  partnership  property  to 
amount  of  $2,581.66,  and  says  that  he  is  ready  and  Avilhng 
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to  submit  to  account  to  be  stated  under  the  direction  of  the 
court. 

Eeplication  filed  to  answer. 

The  master's  account  stated : 

1.  Charges  L.  Berry,  as  surviving  partner,  with  $3,039.87,  receipts  of 

partnership  effects,  inckiding  sale  to  arSiount  of  $2,581.00;  credits 
him  with  payments  to  amount  of  $2,189.99.  Balance,  $899.88,  half 
of  which,  $449.94,  is  due  to  estate  of  Masters. 

2.  Is  not  very  clear  or  satisfactory,  and  its  subject-matters  referred  to 

in  4th ;  I  therefore  do  not  give  ijaiticulars. 

3.  M.  Masters'  estate  to  L.  Berry.     Amount  of  note  for $825.00 

Interest  on  same  from to , — 

4.  M.  Masters,  deceased,  from  October  4,  1853,  to  10th  of  August,  1854, 

is  charged  to  the  firm  $2,014.69;  and  is  credited  $1,927.51.  Bal- 
ance against  liis  estate,  $87.18;  one-half  of  which,  $43.59,  is  pay- 
able to  L.  Berry. 

Complainant  filed  tbree  exceptions  to  statement  of  mas- 
ter's account,  viz. : 

1st.  That  the  $825  note  w^as  an  individual  matter  between 
M.  Masters  and  L.  Beny,  and  ought  not  to  be  taken  into 
the  account ;  that  note  was  fraudulent,  etc. 

2d.  The  charge  in  master's  report  for  proceeds  of  stable, 
$1,128,  is  not  claimed  in  Berry's  account,  and  therefore 
ought  not  to  be  allowed. 

3d.  The  master's  report  did  not  make  allowance  for 
master's  services  during  the  existence  of  the  partnership. 

The  circuit  court  overruled  the  exceptions  of  the  com- 
plainant to  the  master's  report,  and  decreed  in  favor  of 
complainant  for  $119.91,  and  costs,  when  the  decrees,  irre- 
spective of  interest  on  the  $825  note,  should  have  been  in 
favor  of  the  defendant  L.  Berry,  for  $118.65. 

*Errors  assigned :     1st.  That  the  court  below  ren-  [*100] 
dered  a  decree  against  L.  Berry  for  $119.91  and 
costs.     2d.  That  the  court  below  did  not  render  a  decree  in 
favor  of  L.  Berry,  for  at  least  the  sum  of  $118.65,  to  be 
paid  by  complainant  in  due  course  of  administration, 

D.  A.  Smith,  for  appellants.     IST.  M.  K^tapp,  for  appellee. 

ScATES,  C.  J.  Powell,  as  administrator  of  Masters,  a  de- 
ceased partner  of  L.  Berry,  filed  this  bill  for  an  account 
which  was  taken  before  the  master,  and  a  decree  for  $119.91, 
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balance  due  estate  of  deceased.  This  is  one-half  of  the 
balance  struck  by  the  master,  on  stating  an  account  with 
the  plaintiff,  L.  Beriy,  as  surviving  partner.  There  appears 
to  be  a  balance,  also,  due  from  the  intestate,  of  $87.18,  on 
stating  an  account  Avith  him.  One-half  of  this,  or  $4:3.59, 
would  belong  to  the  surviving  partner,  and  should  be  de- 
ducted from  the  $449.94  due  from  Berry  to  deceased,  which 
would  leave  a  balance  of  $406.35. 

The  decree,  corrected  by  reducing  the  amount  to  this  sum, 
"vvill  be  affirmed. 

This  balance  in  the  hands  of  decedent  seems  to  have  been 
inadvertently  overlooked  by  the  court  below. 

The  principal  ground  of  controversy  before  us  involves 
the  question  of  the  survivor's  right  to  have  an  individual 
account  against  his  deceased  partner  taken  into  the  account, 
and  the  amount  deducted  out  of  any  balance  found  in  his 
hands  as  surviving  partner.  Were  this  allowable,  the  sur- 
vivor would  be  enabled  to  obtain  full  payment  out  of  the 
estate  of  an  insolvent  partner  and  to  the  exclusion  of  all 
other  creditors.  This  is  clearly  contrary  to  the  general 
polic}^  of  our  laws  in  relation  to  settlement  of  estates.  Rev. 
Stats.  1845,  p.  561,  sec.  115. 

AVhere  mutual  accounts  upon  mutual  dealings  exist,  the 
balance  of  account  becomes  the  debt  due  from  the  one  to 
the  other ;  and  such  only  is  demanded  in  practice  under  our 
practice  act.     Id.  p.  416,  sec.  19. 

But  partnership  interests,  on  taking  partnership  accounts 
in  equity,  are  on  a  different  foundation. 

AVe  need  not  determine  here  what  power  a  court  of  equity 
might  have  to  adjust  the  individual  claims  of  partners 
against  each  other  by  taking  them  into  account  on  settling 
partnership  dealings.  Here  the  bill  discloses  the  fact  of  the 
insolvency  of  the  estate  of  the  deceased  partner.  The  al- 
lowance of  the  individual  indebtedness  might,  in  principle, 
defeat  all  other  creditors,  and  absorb  tlie  estate.  The 
[*101]  existence  of  a  mortgage  "-security  can  not  vary  or 
change  the  principle,  for  if  the  partner  have  this 
right  it  must  exist  independent  of  his  holding  a  mortgage 
security. 

Whatever  might  be  the  effect  of  the  decree  as  it  now 
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stands,  it  will  be  so  amended  as  not  to  include  an  adjudica- 
tion upon  the  rights  of  the  parties  to  the  mortgage. 

As  there  is  no  reason  to  remand  this  cause  for  correction 
of  the  decree,  decree  will  be  entered  here  for  $106.35. 


Almee  E.  Bishop  et  al.  v.  Joseph  E..  Williams. 
Appeal  from  Boone. 

Usury. — Where  a  sale  of  land  was  made  for  $400,  and  a  bond  of  a  date 
subsequent  to  that  of  the  deed  was  given  by  the  vendee  to  the  vendor 
to  reconvey  the  same  land  for  $800,  at  the  expiration  of  two  years,  it 
was  held  that  a  jury  might  ascertain,  from  all  the  transactions  be- 
tween the  parties,  whether  the  deed  was  intended  to  secure  the  loan 
of  $400,  to  be  repaid  by  $800  in  two  years,  and  whether  the  agreement 
was  usurious  or  not. 

This  was  a  bill  in  chancery.  On  the  4th  day  of  April, 
1853,  the  appellees  filed  their  bill,  setting  forth  that  in  the 
month  of  February,  1853,  Arasmus  D.  Bishop  was  the  owner 
of  several  pieces  of  real  estate  in  Belvidere,  Boone  county ; 
that  the  said  Arasmus  D.  Bishop  then  intended  going  to 
California,  and  applied  to  the  appellant  for  a  loan  of  $400. 
That  said  Williams  agreed  to  let  said  Bishop  have  $400  for 
the  period  of  two  years,  at  the  end  of  which  time  the  said 
Bishop  was  to  repay  the  same,  with  $400,  making  in  all  the 
sum  of  $800.  That  Bishop,  to  secure  the  same,  was  to  con- 
vey the  lots  in  question  to  Williams,  and  Williams  was  to 
give  a  bond,  agreeing  to  reconvey  within  two  years,  on 
Bishop's  paying  him  $800.  That  to  secm-e  the  said  sum  of 
$800,  the  said  Bishop  and  Emeline  K.  Bishop,  his  wife,  on 
the  13th  of  February,  1850,  executed  a  deed  of  that  date, 
conveying  lots  1  and  2,  in  block  No.  3,  in  F.  W.  Grosby's 
addition  to  Belvidere,  lying  and  being  on  Mechanic  street, 
in  the  county  of  Boone,  to  said  Joseph  K.  Williams,  in  fee- 
simple  absolute,  with  the  usual  covenants  of  warranty  and 
seizin,  in  consideration  of  the  sum  of  $400,  paid  by  said 
Williams  to  them.  That  they  beheve  said  deed  was  not 
delivered  to  said  Williams  until  about  the  time  the  bond, 
hereinafter  spoken  of,  was  delivered,  the  delivery  of  said 
deed  and  bond  being  intended  by  said  parties  to  be  simul- 

103 


102  Bishop  v.  Willi a:vis.  [Dec, 

[*102]  taneous  '^acts-.     That  said  Williams,  in  pursuance  of 
said  agreement,  on  or  abdut  the  19th  day  of  Feb- 
ruary, 1850,  executed  and  delivered  unto  said  Bishop  his 
bond  in  the  sum  81,600,  conditioned  for  the  reconveyance 
of  the  aforesaid  lots  to  said  Bishop,  his  heirs  and  assigns, 
upon  the  payment,  by  him  or  them,  to  said  "Williams,  two 
years  from  the  date  thereof,  of  the  sum  of  $800.     That  said 
Bishop  received  from  said  Williams  the  said  sum  of  $400. 
That  said  deed  was  recorded  on  the  19th  of  February,  1850, 
and  the  bond  on  the  6th  of  Februarv,  1851.    That  said  deed 
and  bond,  in  connection  with  each  other,  and  the  previous 
agreement  of  the  parties  for  the  loan  of  money  to  be  repaid, 
constituted  but  a  mortgage  of  said  lots  by  said  Bishop  to 
said  Williams.   That  said  Bishop  died  intestate  in  the  month 
of  September  or  October,  1850,  while  on  his  way  to  Cali- 
fornia, leaving  the  said  Emeline  K.  Bishop,  his  widow,  and 
Aimer  E.  Bishop,  Jeannette  M.  Bishop,  Ashley  C.  Bishop, 
!N"oel  D,  Bishop,  Dighton  E.  Bishop,  Rosetta  A.  Bishop  and 
Sarah  E.  Bishop  his   heirs  at  law.     That  said  Sarah   E. 
Bishop  died  on  the  24th  day  of  August,  1851.     That  since 
said  Bishop  went  to  California,  said  Jeannette  M.  Bishop 
hath  intermarried  with  the  said  Herman  R.  Mead.     That 
said  Williams,  about  the  time  said  Bishop  started  for  Cali- 
fornia, took  possession  of  said  premises,  and  since  then  to 
the  present  time  has  received  the  rents  thereof.    That  there 
are  on  said  lots  two  houses,  which  have  been  constantly 
rented,  each  for  the  sum  of  $1  per  week.     That  said  Will- 
iams has    permitted  said  premises  to  become  dilapidated 
and  out  of  repair.     That  he  has  taken  away  several  valu- 
able fruit  trees.     That  said  houses  and  lots,  at  the  time  said 
Williams  took  possession,  were  in  good  repair  and  worth 
$800.     That  by  his  not  keeping  them  in  repair  they  have 
deteriorated  in  value.     That  letters  of  administration  were 
granted  to  said  Emeline  K.  Bishop,  and  that  she  has  given 
bond  and  entered  upon  her  duties.     The  bill  charges  that 
the  interest  reserved  by  the  said  agreement  was  more  than 
that  allowed  by  law.     That  said  Williams,  on  the  22d  day 
of  December,  1852,  filed  in  the  office  of  the  clerk  of  the 
court  his  bill  of  complaint  against  said  Bishop  to  have  said 
bond,  hereinbefore  spoken  of,  delivered  up  and  canceled, 
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and  the  bill  prays  that  "Williams  may  be  enjoined  from  fur- 
ther proceeding  in  said  cause. 

The  bill  fiu'ther  charges  that  on  the  29th  day  of  March, 
1853,  the  complainant  caused  to  be  tendered  to  the  said 
Joseph  R.  AYilhams  the  sum  of  $161  in  gold  coin,  and  pre- 
sented to  him  for  execution  a  deed  reconveying  the  lots 
aforesaid  to  the  complainant,  but  that  the  said  Williams  re- 
fused to  receive  the  $161  and  to  execute  the  deed.  That 
afterward  the  complainants  offered  to  pay  said  Will- 
iams the  sum  of  $200  if  he  *would  execute  said  [*103] 
deed,  but  that  he  refused  so  to  do.  That  the  said 
sum  of  $161  (which  they  have  brought  into  court)  amounts, 
with  the  rent  received  by  said  Williams,  to  the  said  sum  of 
$100,  with  interest  thereon  at  the  rate  of  six  per  cent. 

The  bill  prays  that  the  said  Williams  may  answer  the  bill 
of  complaint,  without  oath,  and  that  an  account  may  be 
taken  of  what  is  due  for  principal  and  interest,  on  the  money 
loaned  by  said  Williams  to  said  Bishop,  and  that  an  account 
may  be  taken  of  what  hath  become  due  or  ought  to  be  paid 
by  said  Williams  for  the  rents  and  occupation  of  said  prem- 
ises, and  also  of  waste  done  and  suffered  by  said  Williams 
to  said  premises,  and  if  they  exceed  the  amount  loaned,  and 
interest,  he  may  pay  the  excess  to  the  orators.  That  said 
Williams  may  surrender  said  premises  and  reconvey  the 
same  to  the  complainant,  free  of  all  incumbrafice  done  by 
him  or  under  him.  That  said  deed  from  said  Bishop  and 
wife  to  said  Williams  may  be  declared  to  be  a  convej^ance 
in  mortgage  to  secure  the  said  $100  and  interest,  and  that 
upon  the  payment  of  said  sum  the  said  deed  and  bond  may 
be  declared  to  cease.  That  said  Williams  may  be  restrained 
from  receiving  the  rents  and  profits  of  said  premises,  and 
the  further  prosecution  of  said  suit,  and  such  injunction  be 
made  perpetual.  That  a  receiver 'be  appointed,  and  for 
further  relief.  Summons  issued  on  the  1th  of  April,  1853, 
and  was  served  on  the  8th  of  April,  1853. 

On  the day  of  April,  1853,  the  defendant  filed  his 

answer,  setting  forth  that  said  Bishop  and  his  wife,  on  the 
15th  day  of  February,  1850,  executed  the  deed  referred  to 
in  said  bill,  to  said  Williams.  That  the  same  was  recorded 
on  the  10th  of  Februarj'-,  1850,  in  the  recorder's  office  ol 
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Boone  count j.  That  the  defendant,  on  tlie  delivery  of  said 
deed,  on  the  15th  day  of  February,  1850,  entered  at  once 
into  possession  of  said  premises,  and  has  ever  since  held  and 
now  holds  them.  That  after  the  delivery  of  said  deed  the 
said  Williams  bargained  Avith  said  Bishop,  and  agreed  to 
let  the  said  Bishop  have  the  privilege  and  refusal  of  buying 
back  said  lots  at  any  time  within  two  years  from  the  date 
of  the  agreement,  for  the  price  of  $800.  That  defendant 
consented  to  hold  said  land  for  that  length  of  time,  and,  as 
evidence  of  their  contract,  executed  the  bond  referred  to  in 
said  bill,  and  delivered  the  same  to  said  Bishop.  That  this 
contract  Avas  separate  and  distinct  from  the  previous  con- 
tract of  sale  and  purchase  of  said  lots.  That  the  contract 
of  the  15th  of  February  was  an  absolute  purchase  and  sale 
of  said  lots.  That  at  that  time  the  property  was  only  worth 
$400.  That  the  bond  was  not  put  on  record  until  the  5th 
of  Februar}^,  1851.  That  said  Bishop  has  not  returned  from 
California.  That  on  the  22d  of  December,  1853,  said  de- 
fendant filed  his  bill  in  the  Boone  circuit  court,  to 
[*101]  have  *said  bond  canceled  against  Bishop.  That  up 
to  the  4th  of  April,  1853,  the  complainants  never 
attempted  to  assert  any  right  in  and  to  the  said  premises, 
by  virtue  of  said  bond.  That  it  is  true  a  tender  was  made 
as  alleged  in  the  bill.  That  there  never  was  at  any  time 
any  contract  or  understanding  between  said  Bishop  and  this 
defendant  that  the  transaction  between  them  was  to  be  a 
loan  of  money,  to  be  repaid  in  future,  but  an  absolute  sale. 

The  court  ordered  an  issue  to  be  found,  to  be  tried  by  a 
jury,  whether  the  bond  and  deed  aforesaid  were  given  by 
way  of  mortgage,  to  secure  the  repayment  of  the  money, 
or  as  an  absolute  conveyance  to  said  defendant. 

The  feigned  issue  was  tried,  and  the  jury  found  for  the 
complainants.  • 

A  final  hearing  was  had,  and  the  court  decreed  that  said 
bond  and  deed  were  given  to  cover  up  a  loan  on  which  was 
received  more  than  the  legal  rate  of  interest.  That  the 
complainants  have  a  right  to  redeem  said  lands,  and  to  have 
an  account  of  the  rents  and  profits.  That  after  a  compu- 
tation of  the  rents,  etc.,  etc.,  the  complainants  are  entitled 
to  SOS.     That  the  complainants  be  put  in  possession,  and 
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that  said  TTilliams  should  execute  a  release  of  said  premises 
to  said  complainants,  and  in  case  of  refusal,  a  commissioner 
be  appointed  to  execute  the  same. 

This  cause  was  transferred,  by  consent,  from  the  third  to 
the  second  grand  division. 

C.  Beckwith,  for  appellants.  "W.  T.  Buegess  and  A.  C. 
Fuller,  for  appellee. 

SKiNjfEE,  J.  This  was  a  bill  in  equity  by  the  heirs  and 
legal  representative  of  Bishop,  against  Williams,  to  redeem 
certain  real  estate,  by  their  ancestor,  on  the  15th  day  of 
February,  1850,  by  deed  absolute  on  its  face,  conveyed  to 
Williams,  for  the  consideration  of  $100 ;  and  by  Williams, 
on  the  19th  day  of  February,  1850,  in  writing,  contracted 
to  be  reconveyed  to  Bishop,  in  two  jea^rs  thereafter,  and 
upon  the  payment  of  $800. 

The  bill  charges  that  the  transaction  was  really  a  loan  of 
money,  and  so  intended  by  the  parties,  and  that  the  deed 
and  contract  were  all  one  transaction,  and  made  to  secure 
the  repayment  of  the  sum  of  $100  loaned,  with  usurious 
interest,  and  were  intended  to  operate  as  a  mortgage. 

Williams  answered  (not  under  oath),  denying  the  mate- 
rial allegations  and  charges  of  the  bill,  and  insisting  that 
the  sale  and  conveyance  were  absolute  and  uncon- 
ditional, and  that  ^afterward  the  contract  of  resale  ['^lOS] 
to  Bishop  was  made  as  an  independent  transaction. 
The  complainants  replied,  and  a  feigned  issue,  as  to  whether 
the  transaction  was  a  loan  of  money  and  mortgage,  or  an 
absolute  sale  and  conveyance,  was  made  and  tried  by  a 
jury,  as  an  issue  out  of  chancery,  who  found  the  issue  for 
the  complainants,  and  the  court,  upon  final  hearing,  rendered 
a  decree  accordingly. 

Tlie  court  overruled  a  motion  for  a  new  trial  of  the 
feigned  issue,  which  decision,  and  the  decision  of  the  court 
rendering  the  final  decree  upon  the  hearing,  are  assigned 
for  error. 

This  case  was  before  tliis  court  upon  a  former  appeal  of 
Williams,  and  the  principles  of  equity  mainly  involved  in 
this  record  were  then  examined  and  decided.  Williams  v. 
JSis/iop,  15  111.  E..  553.     It  is  unnecessary,  therefore,  to  enter 
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upon  a  discussion  of  the  same  questions.  In  that  case,  this 
court  say,  "  The  real  character  of  the  transaction,  and  the 
true  intention  of  the  parties,  may  be  inquired  into,  and 
shall  govern,  notwithstanding  they  may  have  adopted  the 
form  of  an  absolute  conveyance  and  bond  for  resale.  And 
if  such  transaction  ^yas  really  a  loan,  and  these  instruments 
Avere  executed  to  secure  it,  it  is  a  mortgage;  and  once  a 
mortgage,  it  so  continues." 

The  decision  of  the  court  overruling  the  motion  for  a  new 
trial  of  the  issue  involves  the  sufficiency  of  the  evidence  to 
justify  the  finding  of  the  jury,  and  the  law  of  the  instruc- 
tions given  on  the  trial  of  that  issue  on  the  part  of  the 
com})lainants. 

The  instructions  are  as  follows : 

The  jury  are  instructed  that  if  they  believe,  from  the 
evidence,  that  the  deed  to  Williams  was  intended  as  a  se- 
curity for  the  $400,  and  not  an  absolute  sale,  and  that  the 
land  was  to  be  reconvej^ed  to  Bishop  upon  the  payment  of 
$800,  two  3^ears  thereafter,  then  they  should  find  for  plaint- 
iffs. 

That  the  fact  that  the  plaintiffs  did  not  put  the  bond  upon 
record  at  the  time  it  was  executed,  or  that  they  did  not 
tender  to  Williams  any  money  at  the  expiration  of  the  two 
j'-ears,  does  not  necessarily  establish  that  the  sale  was  an 
absolute  one. 

The  jury  are  instructed  that  if  they  believe,  from  the 
evidence,  that  the  transaction  between  Bishop  and  Williams 
was  an  advance  of  money,  and  that  the  deed  and  bond  were 
executed  to  cover  a  usurious  loan,  they  should  find  for  the 
plaintiffs. 

That  if  they  believe,  from  the  evidence,  that  the  bond 
and  deed  were  delivered  at  the  same  time,  or  that  when  the 
deed  was  delivered  it  was  understood  or  agreed  that  the 
bond  was  to  be  executed,  and  that  the  bond  was  executed 
in  pursuance  of  such  an  agreement,  then  the  bond  and  deed 
are  to  be  construed  as  forming  one  transaction,  and  the  law 
declares  the  deed  to  be  in  the  nature  of  a  morto;ae:e. 
[*106]  '"The  jury  are  instructed  that  if  they  believe, 
from  the  evidence,  that,  at  the  time  the  deed  was. 
executed  or  delivered  to  Williams,  it  was  agreed  or  under- 

108 


1S56.]  Lake  v.  Campbell.  106 

stood  by  ^Williams  that  the  bond  was  to  be  executed  then, 
this  is  a  circumstance  which  the  jury  should  consider,  and 
from  which  they  may  infer  that  the  conveyance  was  made 
as  security  for  the  advance  of  the  $iOO. 

That  if  the  jury  believe,  from  the  evidence,  that  the  prop- 
erty in  controversy  was,  at  a  fair  valuation,  worth  a  much 
larger  price  than  |400,  on  the  15th  or  19th  of  February, 
1S50,  then  this  is  a  circumstance  to  be  considered  in  con- 
nection with  the  other  evidence,  as  favoring  the  claim  of 
plaintiffs  that  the  transaction  was  a  loan  of  money. 

The  instructions,  in  the  sense  evidently  intended  and  un- 
derstood by  the  jury,  correctly  state  the  law  applicable  to 
the  case. 

The  evidence  in  the  record  and  before  the  court  upon  the 
final  hearing  warrants  the  judicial  conclusion  that  the 
transaction  was,  as  alleged  in  the  bill,  a  loan  of  money  and 
security  for  the  same,  and  not  an  absolute  sale  and  con- 
veyance ;  and  without  repeating  and  commenting  upon  the 
evidence,  we  hold  the  final  decree,  under  the  sanction  of 
the  verdict,  such  an  one  as  the  equity  of  the  case  required. 

Decree  affirmed. 


John  J.  Lake  v.  Alexander  Campbell. 
Error  to  De  Witt. 

Agency  —  Forcer  to  execute  lease. —  An  agency  by  parol  will  authorize 
the  agent  to  execute  a  written  lease  without  seal,  for  four  years,  in  the 
name  of  and  for  his  principal ;  and  such  a  lease  will  be  good  under 
the  statutes  of  this  state  concerning  frauds  and  perjuries,  and  regu- 
lating conveyances. 

Same  —  Lease  valid  beticeen  parties  without  seal  or  acknowledgment. — 
The  lease  needs  not  a  seal,  nor  acknowledgment  and  recording,  to  give 
it  validity  between  the  parties. 

This  was  a  declaration  in  ejectment,  filed  by  the  defend, 
ant  in  error  against  the  plaintiff  in  error,  on  the  14th  day 
of  October,  a.  d.  1856,  in  the  circuit  court  of  De  Witt 
county,  to  recover  possession  of  lot  number  10,  in  block 

Cited:  90  111.  370.    See  Starr  &  C.  lU.  Stat.  1192  (ch.  59,  H  2)  et  seq. 
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number  50,  in  the  towii  of  Mount  Pleasant,  in  said  county 
and  state,  and  setting  foi'th  that  the  plaintiff  claims  said 
premises  for  a  term  of  four  years,  from  and  after  the  1st 
day  of  July,  a.  d.  1S56. 

On  the  same  day,  viz.,  the  14th  October,  1856,  the  defend- 
ant filed  his  plea  of  "  not  guilty"  thereto.  And  thereafter, 
on  the  said  11th  October,  1856,  issue  being  joined  by 
[*107]  the  parties,  *the  jury  duly  sworn  to  try  the  same 
rendered  the  following  verdict,  to  wit:  "We,  the 
jury,  find  the  issue  joined  in  favor  of  the  plaintiff,  and  find 
that  the  plaintiff  is  entitled  to  the  possession  of  the  premises 
for  the  term  of  four  years  from  and  after  the  1st  day  of 
July,  A.  D.  1856,  and  assess  the  damages  at  one  cent."  It 
was,  therefore,  ordered  by  the  court,  that  the  plaintiff  have 
and  recover  possession  of  said  described  premises  for  the 
term  aforesaid,  and  his  costs  therein  expended,  and  that 
execution  issue  therefor.  And  that  writ  of  possession  issue 
to  sheriff  to  put  plaintiff  in  possession  of  said  lot. 

And  thereafter,  on  the  said  14th  day  of  October,  a.  d. 
1856,  the  defendant  filed  in  the  office  of  the  clerk  of  said 
court  his  bill  of  exceptions,  duly  signed  and  sealed,  together 
with  the  instructions  given  to  and  withheld  from  the  jury, 
which  bill  of  exceptions  set  forth  that,  on  the  trial  of  the 
said  cause,  the  plaintiff  proved  that  the  defendant,  at  the 
time  of  the  commencement  of  the  said  suit,  was  in  possession 
of  tlie  said  described  premises,  and,  \)j  leave  of  the  court,  pro- 
duced and  read  in  evidence  to  the  jury  the  following  leaSe 
and  letter  (having  duly  proved  the  signatures  thereto): 

"  Know  all  Men  by  these  Presents,  That  I,  John  J. 
Lake,  have  let  and  leased,  and  hereby  do  let  and  lease,  to 
Alexander  Campbell,  for  the  term  of  four  j^ears,  lot  num- 
ber 10,  in  block  number  50,  in  the  town  of  Mount  Pleasant, 
with  the  dwelling-house  thereon  now  occupied  by  me,  at  a 
yearly  rent  of  $100,  to  be  paid  at  the  end  of  each  year,  pos- 
session to  be  given  and  rent  to  begin  to  run  on  the  1st  day 
of  July,  1856. 

"  "Witness  my  hand,  this  1st  day  of  May,  a.  d.  1856. 

"  John  J.  Lake, 
"  By  John  R.  Blackfoed,  his  agent." 
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"June  10,  1856. 
"  Mr.  Alexander  Ca:vipbell  : 

"  Sir  —  I  find  it  will  be  highly  inconvenient  for  me  to  give 
up  the  possession  of  my  house  on  lot  number  10,  block  num- 
ber 50,  on  the  1st  day  of  July,  which  John  E.  Blackford, 
my  agent,  leased  to  you  by  a  lease  dated  the  1st  day  of 
May;  but  I  have  failed  to  get  another  place  as  I  expecteJ, 
and  have  concluded  that  I  would  rather  pay  you  the  dam- 
ages for  the  disappointment  tha,n  give  you  the  possession. 
Blackford's  authority  was  onlv  verbal,  and  I  am  advised 
that  as  his  authority  to  lease  the  property  was  not  in.  writ- 
ing, and  the  lease  was  not  under  seal,  I  can  hold  possession 
in  law,  and  am  only  liable  for  the  damages  (if  any),  which  I 
am  willing  to  pay.  I  give  you  this  notice,  therefore,  that  I 
will  not  give  possession  on  the  1st  of  July  (as  mentioned  in 
the  lease),  that  you  may  look  out  for' another  place  in  time. 
"  Yours,  truly,  John  J.  Lake." 

To  the  reading  of  which  papers  as  evidence,  defendant, 
by  his  attorney,  objected,  to  which,  being  overruled  by  the 
court,  defendant  excepted. 

"'The  above  being  aU  the  evidence  offered,  and  the  [*108] 
same  being  closed,  defendant  asked  the  court  to  give 
the  jury  the  following  instructions,  to  wit : 

That  a  verbal  authority  to  an  agent  to  lease  the  real  es- 
tate of  his  principal,  while  it  is  sufficient  to  bind  the  prin- 
cipal so  as  to  charge  him  with  damages  for  a  refusal  to 
give  possession,  is  not  sufficient  to  enable  him  to  make  a 
lease  which,  as  a  mere  conveyance,  passes  any  estate  to  the 
lessee. 

That  unless  it  has  been  proven  that  Blackford's  authority 
to  make  the  lease  was  in  writing,  the  plaintiff  can  not  re- 
cover. 

That  unless  Blackford's  authority  from  Lake  to  lease  the 
premises  is  proven  to  have  been  in  writing  and  under  seal, 
the  plaintiff  can  not  recover. 

That  unless  Blackford's  authority  was  by  power  of  attor- 
ney, under  seal,  and  duly  acknowledged  and  recorded,  ac- 
cording to  the  provisions  in  section  21  of  the  twenty-fourth 
chapter  of  Revised  Statutes,  concerning  conveyances,  the 
plaintiff  can  not  recover. 
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That,  by  the  law  of  conveyances  in  Illinois,  it  is  necessary 
to  the  validity  of  a  lease  of  real  estate  as  a  conveyance,  that 
the  same  shall  be  bv  deed,  under  seal. 

That  the  plaintiff  in  the  case  can  not  recover  because  the 
lease  under  which  he  claims  is  not  under  seal,  as  required 
by  the  first  section  of  the  chapter  entitled  "  Convej'ances," 
in  the  Eevised  Statutes. 

That  a  lease,  without  being  sealed,  passes  no  estate  to  the 
lessee,  and  is  not  sufiicient  to  maintain  ejectment  upon. 

To  the  whole  of  which  instructions  the  plaintiff  objected, 
and  the  court  refused  to  give  the  same,  to  which  the  defend- 
ant then  and  there  excepted. 

The  court  gave  to  the  jury  the  following  instruction  at 
the  instance  of  the  plaintiff: 

That  if  they  believe,  from  the  evidence,  that,  before  the 
making  of  the  lease,  defendant  had  given  Blackford  verbal 
authority  to  make  the  lease  read  in  evidence,  and  that  in 
pursuance  of  said  authority  he  did  make  the  lease  read  in 
evidence,  and  that  defendant  afterward  refused  to  give  pos- 
session according  to  the  terms  of  said  lease,  and  that  defend- 
ant was  in  possession  of  the  premises  at  the  beginning  of 
this  suit,  in  such  case  the  plaintiff  is  entitled  to  recover. 
And  it  is  no  valid  objection  that  the  authority  of  the  agent 
was  not  in  writing,  and  not  under  seal,  nor  is  it  a  valid  ob- 
jection that  the  lease  is  not  under  seal. 

To  the  giving  of  which  instruction,  defendant,  before  the 
same  was  given,  objected,  but  the  court  overruled  defend- 
ant's objection,  and  gave  the  same,  to  which  decision  of  the 
court  the  defendant  excepted. 

The  errors  assigned  are : 
[*109]       ^Giving  the  instructions  asked  for  by  the  plaintiff. 

Kefusing  to  give  the  instructions  asked  for  by  de- 
fendant. 

In  the  admission  of   evidence  which  should  have  been 

excluded. 

C.  Beckwith  and  T.  L.  Dickey,  for  plaintiff  in  error.  C. 
L.  HiGBEE  and  Glovek  and  Cook,  for  defendant  in  error. 

ScATES,  C.  J.  Will  an  agency,  by  parol,  authorize  the 
agent  to  execute  a  written  lease  without  seal,  for  four  years, 
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in  the  name  of  and  for  his  principal ;  and  is  such  a  lease 
good  under  the  statutes  of  frauds  and  perjuries,  and  convey- 
ances, of  this  state?  are  the  questions  presented  in  this 
record.     "We  solve  both  questions  affirmatively. 

First.  Sales  at  auction  are  within  the  statute  of  frauds, 
and  the  auctioneer  is  the  agent  of  both  parties  in  making 
and  signing  a  memorandum  in  writing.  Burlie  v.  Haley's 
Adm'rs,  2  Gil.  E.  614 ;  Doty  v.  Wilder,  15  111.  E.  407.  Parol 
authority  to  the  auctioneer  is  sufficient  under  the  statute. 
Doty  V.  Wilder.  This  same  principle  is  equally  applicable 
to  agencies  generally,  and  under  such  an  agency  the  agent 
may  execute  a  simple  contract  T\aiting  for  his  principal. 
Jolinson  V.  Dodge,  IT  111.  E.  433;  Terhy  v.  Grigshy,  9  Leigh 
E.  387. 

Second.  In  general,  at  the  common  law,  an  individual  com- 
petent to  sell  could  make  a  feoffment  b}^  parol,  and  convey 
the  fee  by  livery  of  seizin.  1  Shepp.  Touch.  5  Law  Lib. 
top  3G1,  363;  Eoberts  on  Frauds,  262  to  272,  where  a  short 
history  of  modes  of  conveyances  will  be  found. 

So  a  feoffment  by  deed  could  be  made  by  sealing  and  de- 
livery, with  seizin,  without  signing.  5  Law  Lib.  top  361, 
121,  122;  Wright  v.  Waleford,  17  Yes.  Jr.  E.  454.  Until 
the  statute  of  frauds  superadded  the  signing.  Eoberts  on 
Frauds,  appendix,  467,  sees.  1,  2,  3,  4,  etc.,  of  statute  of 
frauds. 

This  was  equally  applicable  to  all  lessor  estates  in  lands, 
or  other  interests  of,  in,  or  out  of  lands,  lying  in  livery,  such 
as  terms  for  life  or  years.  But  interests  of,  in,  out  of,  or 
concerning  lands  lying  in  grant  and  not  in  livery,  such  as 
rents,  prohts  or  commodity,  always  required  a  writing  sealed 
and  delivered,  and  after  the  statute  a  signing  also.  4  Kent, 
Com.  490;  2  Black.  Com.  317;  Eoberts  on  Frauds,  265,  270. 

Estates  for  life,  and  for  years,  lying  in  livery,  could,  there- 
fore, be  created  by  parol  before  the  statute  of  frauds,  and 
so  might  estates  or  terms  not  exceeding  three  years  from 
the  making,  where  the  rent  amounted  to  two-thirds  of  the 
full  improved  value,  after  the  statute.  Freehold  estates  and 
terms  for  more  than  three  years,  when  created  by 
parol  after  the  ^statute,  were  reduced  to,  and  given  ['^110] 
the  effect  of,  estates  or  leases  at  will  —  that  is,  from 
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year  to  year  only.  ISTor  could  an  assignment  or  transfer  of 
any  such  estates,  however  created,  be  made  without  writing, 
s'gned  by  the  party,  or  his  agent  authorized  in  writing. 

These  are,  in  substance,  the  provisions  of  the  first  three 
sections  of  the  Enghsh  statute.  They  are  omitted  in  ours. 
The  first  section  of  our  statute,  and  the  fourth  section  of 
the  English,  are  almost  identical.  The  difference  consists 
in  our  adding  to  the  fourth  clause  of  the  English  "  or  upon 
any  contract  or  sale  (ours  '  contract  for  sale ')  of  lands,  tene- 
ments or  hereditaments,  or  any  interest  in  or  concerning 
them,"  these  words :  "  for  a  longer  term  than  one  year ;"  and 
to  the  sixth  clause,  "  unless  the  (ours  '  promise  or ')  agree- 
ment," etc.,  be  in  writing.  See  statutes,  Eoberts  on  Frauds, 
App.  467,  468 ;  Eev.  Stats.  1845,  p.  258.  The  addition,  "  for 
a  longer  term  than  one  year,"  is  the  only  one,  I  conceive, 
which  alters  the  sense  of  the  English  statute ;  the  others 
only  express  more  at  large  the  true  sense  of  it.  This,  how- 
ever, has  hmited  the  validity  of  parol  contracts  for  sale  of 
the  fee,  or  other  lesser  "  interest  in  or  concerning  "  land,  in- 
cluding freehold  and  estates  for  years,  to  one  year,  so  far  as 
an  action  at  law  is  concerned.  This  provision  is  in  this  re- 
spect like  a  statute  of  limitation ;  it  does  not  declare  the 
contract  void,  but  will  allow  no  action  to  arise  iTpon,  or  be 
maintainable  for,  a  breach  of  it,  in  any  of  its  provisions  or 
effects  upon  the  interests  of  the  vendor  or  lessor  for  more 
than  one  year.  While  it  may  not  be  given  in  evidence  in 
support  of  an  action  for  a  higher,  larger  or  longer  continu- 
ance of  the  fee  or  interest,  it  is  admissible  in  evidence  to 
support  an  action  for  one  year's  interest,  if  that  be  the 
sense  of  the  contract  of  the  parties,  or  consistent  or  com- 
patible with  it.  Roberts  on  Frauds,  241,  243  and  note  (93), 
And  so  it  may  inure  as  a  lease  from  year  to  year,  if  the 
lessee  hold  over.  In  regulating  the  terms  of  the  substituted 
interest  (Eoberts  on  Frauds,  244  to  247;  2  Crabb's  Eeal 
Prop.  230;  30  Law  Lib.  148;  Morehead  v.  Watkyns,  5  B. 
Monroe  E.  228),  an  implied  assumpsit  would  lie  for  use  and 
occupation. 

Leases  of  terms  for  years  were  of  a  very  low  degree  of 
interest  in  their  origin,  and  subject  to  be  destroyed  at  the 
pleasure  of  the  lessor  by  suffering  a  common  recovery  (1 
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Preston  on  Est.  202  to  206),  until  21  Hen.  YIII.  cap.  15^ 
which  gave  the  lessee  a  right  to  falsify  the  recovery.  Id.  9 
Mod.  K.  102;  1  Greenlf.  Cruise  on  Keal  Prop.  222  to  226;  2 
Crabb.  Eeal  Prop.  225  (30  Law  Lib.  115).  It  grew  into  an 
estate  of  greater  consequence  after  that  statute,  and  became 
a  settled,  permanent  interest,  maintainable  as  other 
rights  and  *interests  by  its  appropriate  remedies.  [*111] 
Still  it  remains  a  chattel  real  only,  to  this  day ;  goes 
to  the  administrator,  and  may  be  sold  without  an  order  of 
court  as  is  required  in  cases  of  freehold  and  fee  estates. 
£^x  parte  Gay,  Adm/r,  5  Mass.  P.  419 ;  Chajpman  v.  Gray, 
15  id.  4rl5 ;  Brewster  v.  Hill,  1  N.  Hamp.  P.  350 ;  Murdoch 
et  al.  V.  Ratdiff  et  al.  7  Ohio  P.  122.  These  interests  or 
terms,  we  have  seen,  could  be  created  by  parol  at  common 
law,  and  may  now,  for  one  year,  be  proved  in  support  of  an 
action  for  breach  of  it,  or  for  rent  reserved  under  it.  Those 
creating  a  larger  or  longer  term  of  years,  we  have  seen,  are 
not  void  under  that  statute,  though  no  action  will  lie  upon 
them.  There  is  an  exception  to  this  statute,  found  in  a  sub- 
sequent act  (Pev.  Stats.  1815,  p.  336,  sec.  1),  which  makes 
valid  all  verbal  contracts,  promises,  assumpsits  or  undertak- 
ings made  in  good  faith  for  the  sale,  purchase  or  payment 
of  improvements  made  upon  the  public  lands. 

In  the  second  section  and  following  provisions  of  our  stat- 
ute of  frauds,  there  is  a  very  notable  change  from  the  other 
provisions  of  the  English  act  of  frauds  and  perjm-ies.  The 
second  section  of  our  act  embodies  the  substance  of  the 
second  section  of  the  13  Eliz.  cap.  5,  made  j)erpetual,  29 
Eliz.  cap.  5,  against  conveyances  to  defraud  creditors  and 
others,  and  also  the  substance  of  the  second  section  of  27 
Eliz.  cap.  1,  made  perpetual  by  30  Eliz.  cap.  18,  sec.  3, 
against  conveyances,  etc.,  to  defraud  purchasers.  The  sixth 
section  of  the  former,  and  the  fourth  section  of  the  latter, 
contained  exceptions  respectively  in  favor  of  those  to  whom 
"  conveyed  or  assured  "  "  upon  good  consideration  and  hona 
fider 

The  third  section  of  our  act  was  intended,  doubtless,  to 
embody  these  exceptions  into  our  statute  of  frauds ;  it  may 
be  as  an  exception  to  the  provisions  borrowed  from  13  and 
27  Eliz,  against  fraudulent  conveyances.     But  the  language 
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'extends  it  to  the  whole  chapter  —  thus  embracing  the  pro- 
visions of  the  first  section.  So  b}''  it  an}'-  interest  or  estate 
in  hinds,  rents,  common  or  profit,  out  of  the  same,  which 
may  be  sold  or  created  "  upon  good  consideration,  and  hona 
fide  lawfully  conveyed  or  assured,"  is  excepted  out  of  the 
provisions  of  the  chapter.  ISTow  "  conveyed  or  assured  "  do 
not  necessarily  import  a  writing,  for  a  feoffment  with  livery 
at  common  law  was  surely  a  conveyance  of  the  land,  and 
must  have  constituted  one  of  the  common  assurances  of  the 
kingdom.  Still  this  construction  would  necessarily  suspend, 
repeal  or  except  out  of  the  provisions  of  the  first  section, 
every  sale  or  creation  of  an  interest  by  parol  at  the  comnion 
law,  which  is  made  "upon  good  consideration  and  hona 
fideP  The  reason  of  the  exception  applies  to  the 
[*112]  second  section  only,  which  *makes  all  contracts,  con- 
veyances, etc.,  void  as  to  creditors  and  hona  fide  pur- 

-chasers,  which  are  made  to  delay,  etc.,  creditors,  etc.  It 
can  not  be  that  T^hoiia  fide''&dX&s,  of  land,  for  a  valuable 
consideration,  was  intended  to  be  excepted  out  of  the  pro- 
visions of  the  first  section;  and  they  are  legitimately  out  of 
the  reason  and  intention  of  the  second  section.     We  may, 

'therefore,  to  prevent  thus  marring  the  sense  obviously  in- 
tended by  this  exception,  exclude  the  first  section  from  the 
purview  of  the  third,  by  referring  its  operation  to  that  class 
of  conveyances  and  assurances  contained  in  writings. 

The  statute  of  frauds  only  required  these  contracts  for 
sale  of  land,  etc.,  to  be  in  writing  and  signed  by  the  party, 
or  his  agent  thereunto  lawfully  authorized.  The  agent  was 
to  be  authorized,  by  writing^  to  create,  sell  or  transfer  the 
freehold  and  leasehold  interests  mentioned  in  the  first  three 
sections  of  the  English  statute  of  frauds. 

But  that  mode  of  constituting  an  agent  is  dropped  in  the 
■fourth  section  of  the  English,  and  the  first  section  of  ours, 
which  only  require  the  agent  to  be  "  lawf  uUj'-  authorized  " 
thereunto.  We,  therefore,  determine  the  sufficiency  of  the 
-power  whether  by  verbal  or  written  parol,  or  under  seal, 
according  to  the  nature  and  solemnity  of  the  act  to  be  done, 
or  the  dignity  of  the  instrument  to  be  executed,  as  at  the 
common  law.  This  statute  makes  no  requirement  for  seal- 
-ing;  its  provisions  are  complied  with  and  satisfied  by  writ- 
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ing  and  signing  by  the  part}?-  to  be  bound  or  his  agent  for 
him.  The  common  law  conveyance  by  feoffment  and  livery 
of  seizin  is  abolished.  So  far  as  this  act  has  provided,  grant- 
in  a-  and  sio-nino^  would  be  substituted.  And  so  the  law 
stands  as  to  leases  for  j^ears.  They  were  good  by  parol  be- 
fore the  statute  and  might  be  made  to  commence  mfuturo^. 
they  never  required  feoffment  and  livery,  for  the  tenant 
was  never  seized  technicall}^  4  Kent,  Com.  94 ;  1  Greenlf ^ 
Cruise,  Eeal  Prop.  p.  226,  sees.  18  to  21.  The  agency  maj 
be  created  by  parol,  and  he  may,  if  authorized,  execute  a. 
parol  writing  for  leasing  and  sign  the  name  of  his  principal.. 

If  there  be  any  objection  to  this  view,  it  neither  arises 
under  the  statute  of  frauds  nor  from  the  general  principles- 
applicable  to  creating  terms  for  years.  But  it  must  be- 
found,  if  anywhere,  in  the  acts  concerning  conveyances  ancE 
recording. 

Writing,  signing,  sealing,  acknowledging  and  recording 
seem  all  to  have  been  contemplated  as  necessary  to  convey 
the  fee  in  this  territory  under  the  second  section  of  the  ordi-r 
nance  of  1787.     This  did  not  extend  to  leases,  but  to  con- 
veyances by  lease  and  release,  and  bargain  and  sale.     It  is 
contended  that  the  spirit  and  provisions  of  the  several  acts 
in  relation  to  conveyance  and  recording,  in  force 
here  while  a  territory,  and  "-passed  from  time  to  time  [*113] 
under  the  state  government,  and  now  in  force,  re- 
quire a  writing,  signing  and  sealing  to  convey  a  fee,  a  free- 
hold or  a  term  of  years.     I  am  of  a  different  opinion.     I 
do  not  propose  to  examine  this  point  generally,  but  wish 
what  I  may  advance  to  be  understood  with  reference  to- 
leases  for  terms  of  years,  the  subject  before  us. 

I  would  remark,  preliminarily,  that,  upon  careful  examina- 
tion, I  find  the  phraseology,  in  substance,  the  same  in  all 
the  acts  in  relation  to  the  validity  of  the  conveyances. 

Beginning  with  the  act  of  1802,  down  to  the  act  of  1845^ 
the  provision  is  substantially  that  deeds  and  conveyances 
not  made  and  recorded  as  required  by  those  acts  are  void 
(not  between  the  parties),  but  as  against  subsequent  'bonce 
■tide  purchasers,  creditors  and  incumbrancers  without  actual 
notice.  See  these  several  acts  and  provisions:  Purple's 
Peal  Estate  Statutes,  p.  458,  sec.  3;  of  1802,  p.  460,  sec.  8;. 
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of  1807,  pp.  479,  480,  sec.  15;  of  1827;  Kev.  Stats.  1845, 
p.  108,  sec.  23.  Livery  of  seizin  is  abolished  (Kev.  Stats. 
102,  sec.  1),  but  it  was  not  necessary  at  common  law  to  cre- 
ate a  leasehold  estate.  All  deeds  and  other  instruments  of 
writing  respecting  real  estate  are  required  to  be  recorded 
(sec.  22,  p.  108,  Eev.  Stats.),  and  take  effect  from  filing  for 
record  (sec.  23),  whether  acknowledged  or  not  (sec.  28),  as 
to  creditors  and  subsequent  purchasers  without  notice,  and 
until  so  filed  they  are  void  as  to  them.  This  is  the  sum 
total  of  the  registering  policy  —  to  give  notice,  and  avoid 
deeds  without  it  as  to  creditors  and  subsequent  purchasers. 
But  notice  may  arise  from  a  possession  by  a  tenant.  ISTow 
th-ese  laws  do  not  operate  upon  the  contract,  deed  or  con- 
veyance as  between  the  parties  to  them,  but  only  as  between 
them  and  subsequent  purchasers  without  notice  and  credit- 
ors. The  pohcy  as  well  as  the  provisions  and  effects  of 
these  laws  are  fully  noted  in  Bourland  v.  The  County  of 
Peoria  et  al.  16  111.  E.  538,  and  Reed  et  al.  v.  Kemp,  id.  450, 
etc.  There  is  no  act  requiring  acknowledgment  or  record- 
ing to  give  validity  between  the  parties.  An  acknowledg- 
ment stands  for  proof  of  execution,  which  must  be  shown 
as  at  common  law  in  its  absence.  Sec.  28,  p.  109,  Rev. 
Stats.  The  same  remarks  will  apply  to  letters  of  attorney 
concerning  real  estate.  The  twenty-fourth  section  of  the 
act  of  conveyances,  p.  108,  does  not  prescribe  that  all  agen- 
cies shall  be  evidenced  by  a  written  or  sealed  power  or 
letter  of  attorney.  But  it  requires  all  such  as  must  be  in 
writing  to  be  recorded,  hke  other  instruments  concerning 
the  realty.  The  conveyances  were  void  until  recorded,  as 
it  would  seem  by  the  cases  referred  to,  in  Yermont.  Har- 
rington et  al.  V.  Gage  et  al.  6  Vt.  R.  634;  Boyce  v.  Ilurd,  24 

id.  626.  There  is  no  provision  in  our  acts  that 
[*114J  makes  the  recording  essential  to  the  *validity  of  the 

deed  as  between  the  parties.  This  lease  needs  not 
a  seal,  nor  the  acknowledgment  and  recording,  to  give  it 
validity  between  the  parties. 

It  was  held  under  the  English  statute  that  a  parol  agency 
•was  good,  and  we  have  adopted  the  construction  with  the 
act ;  and  we  believe  most  of  the  states,  if  not  all,  have  done 
the  same  which  have  adopted  in  substance  the  English  act. 
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If  our  decisions  be  correct,  notwithstanding  the  twenty- 
fourth  section  of  the  act  concerning  conveyances,  it  dis- 
poses of  this  objection;  for  if  a  parol  agency  is  sufficient 
for  the  sale  of  land,  it  must  needs  be  sufficient  for  a  lease. 
For  neither  is  affected  by  the  statute  of  frauds,  and  the 
power  and  mode  of  leasing  is  left  as  at  the  common  law. 

Judgment  ajjirmed. 


"William  McBean  v.  William  W.  Eitchie. 
Error  to  PulasM. 

Action  for  malicious  pkoseoution— J/ctZtce  and  want  of  probable 
cause.  —  It  is  erroneous  to  instruct  the  jury,  in  an  action  for  malicious 
prosecution,  that  if  the  defendant  in  the  suit  had  prosecuted  the 
plaintiff  on  the  charge  alleged,  and  the  plaintiff  had  been  acquitted, 
that  he  was  therefore  entitled  to  a  verdict.  The  law  does  not  pre- 
sume malice  and  want  of  probable  cause  merely  because  a  party  has 
been  prosecuted  and  acquitted,  i 

Same  —  Prosecution  must  have  ended. —  A  cause  of  action  for  malicious 
prosecution,  however  malicious  and  unfounded  the  prosecution  may 
have  been,  does  not  arise  until  the  prosecution  is  ended.  2  To  sustain 
this  action,  maUce  and  want  of  probable  cause  must  have  concurred 
in  the  criminal  prosecution. 

Proof  of  want  of  probable  cause. — Less  evidence  of  want  of  probable 
cause  will  be  requisite  than  would  be  necessary  to  prove  ah  affirmative 
allegation ;  and  if  the  facts  upon  wliich  the  probable  cause  depends 
are  pecuharly  within  the  knowledge  of  the  defendant,  but  shglit  proof 
of  the  want  of  such  cause  will  suffice.  3 

Cited:  70  lU.  410;  7  Bradw.  373,  378;  13  Bradw.  116. 

^Action  for  malicious  prosecution. —  The  discharge  of  the  defendant 
is  not  sufficient  evidence  of  the  want  of  probable  cause.  Israel  v. 
Brooks,  23  111.  575 ;  Thorpe  v.  BuUiett,  25  lU.  339 ;  Anderson  v.  Friend, 
85  111.  135.  The  dismissal  may  be  explained  as  going  to  the  question  of 
malice.     Collins  v.  Fisher,  50  111.  359. 

2  Frazle  v.  Simpson,  1  Scam.  30,  note.  Striking  the  cause  from  the 
docket,  on  motion,  is  not  a  legal  termination.  Blalock  v,  Randall,  76 
lU.  224. 

3  Great  latitude  of  inquiry  is  indulged.  Collins  v.  Hayte,  50  111.  337; 
Same  v.  Same,  id.  353;  Anderson  v.  Friend,  71  111.  476.  Probable 
cause  is  a  mixed  question  of  law  and  fact.  Israel  v.  Brooks,  23  111. 
275 ;  Jacks  v.  Stimpson,  13  111.  701 ;  Brown  v.  Smith,  83  111.  291 ;  Bourne 
V.  Stout,  62  111.  261 ;  Wade  v.  Walden,  23  111.  425 ;  Ross  v.  Innis,  26  lU. 
259 ;  Ames  v.  Vendle,  69  111.  376. 
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JklALiCE,  WHEN  INTERRED  —  When  wUl  not  sustain  action. —  Malice  will 
be  inferred  from  the  want  of  proof  to  show  a  probable  cause ;  but  mal- 
ice, although  expressly  proved,  will  not  sustain  an  action,  if  ttere  was 
a  probable  cause  for  a  prosecution,  i 

This  was  an  action  on  the  case  for  a  malicious  prosecu- 
tion, instituted  b}^  Ritchie  against  McBean,  the  plaintiff  in 
error,  and  taken  by  change  of  venue  from  Massac  to  Pulaski 
county.     Issue  was  joined  upon  the  plea  of  general  issue. 

There  was  a  trial  by  jury  and  a  verdict  for  $650  dam- 
ages, and  a  judgment  upon  the  verdict.  A  motion  for  a 
new  trial  was  overruled. 

The  opinion  of  the  court  is  founded  upon  an  erroneous 
instruction,  which  is  copied  into  the  opinion. 
[*115]      *The  cause  was  brought,  by  consent,  from  the  first 
to  the  second  grand  division. 

J.  Logan,  J.  Allen  and  C.  G.  Simons,  for  plaintiff  in 
error.     T.  G.  C.  Davis,  for  defendant  in  error. 

Skinner,  J.  This  was  an  action  on  the  case,  by  Ritchie 
ao-ainst  McBean,  for  malicious  prosecution  of  Ritchie  for 
perjury.  On  the  trial  the  court  instructed  the  jury,  on  the 
part  of  Ritchie,  as  follows : 

"  The  court  instructs  the  jury,  as  matter  of  law,  that  if 
you  believe,  from  the  evidence,  that  McBean,  defendant, 
prosecuted  plaintiff  for  perjury  maliciously  and  without 
probable  cause,  the  verdict  should  be  for  plaintiff,  Ritchie, 
and  if  Ritchie  was  tried  on  said  charge,  and  on  investiga- 
tion of  the  cause  he  was  acquitted,  and  the  prosecution 
ended,  these  facts,  ^^rinia  facie,  show,  in  law,  that  there  was 
no  probable  cause,  and  the  jury  may  presume  malice  from 
the  want  of  probable  cause.  Yet  the  plaintiff  is  allowed 
by  law  to  prove  express  malice ;  and  if  there  is  proof,  to 
your  satisfaction,  of  express  malice,  you  may  regard  such 
proof  of  express  malice  in  aggravation  of  damages,  if  jou 
find  for  the  plaintiff." 

The  declaration  necessarily  alleged  the  prosecution ;  that 


1  Ross  V.  Innis,  35  111.  487 ;  Chapman  v.  Cawrey,  50  111.  512 ;  Mitichinson 
V.  Cross,  58  111.  366 ;  Montross  v.  Bradsby,  08  III.  185 ;  Harpham  v.  Whit- 
ney, 77  111.  33.     See  Leidig  v.  Rawson,  1  Scam.  372,  note. 
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it  was  determined  by  the  acquittal  or  discharge  of  Ritchie ; 
and  that  the  same  was  prosecuted  by  McBean  maliciously 
and  without  probable  cause ;  and,  to  maintain  the  cause  of 
action  alleged,  it  was  incumbent  on  Ritchie,  the  plaintiff, 
to  prove  each  of  these  material  allegations. 

The  effect  of  the  instruction  was  to  direct  the  jury  to 
find  for  the  plaintiff,  if  the  defendant  prosecuted  the 
plaintiff  on  the  charge  alleged,  and  upon  trial  thereof  was 
acquitted ;  and  it  is  based  upon  the  supposition  that,  from 
the  prosecution  and  acquittal,  the  law  presumes  malice  and 
want  of  probable  cause. 

Ritchie  had  no  cause  of  action  against  McBean,  however 
malicious  and  unfounded  the  prosecution  may  have  been, 
until  the  prosecution  was  ended  by  his  acquittal  or  dis- 
charge. Teazle  v.  Simpson,  1  Scam.  R.  30 ;  2  Starkie's  Ev. 
677;  2  PhiUips'  Ev.  ch.  17;  7  Watts  R.  189;  2  :N'ott  & 
McCord  R.  143. 

Malice  and  want  of  pi'obable  cause  must  have  concurred 
in  the  prosecution  of  the  criminal  charge,  and  that  prosecu- 
tion must  have  been  determined  in  favor  of  Ritchie,  at  the 
time  of  the  institution  of  his  action ;  and  fi'om  such  deter- 
mination in  his  favor,  discharge  or  acquittal,  the  law  does 
not  presume  want  of  probable  cause  for  the  prosecution. 
2  Phillips'  Ey.  ch.  17;  2  Starkie's  Ev.  677,  680,  681,  682  and 
683 ;  Murray  v.  Long,  1  "Wend.  R.  140 ;  White  v.  Dinglyy 
4  Mass.  R.  433 ;  Leiding  v.  Rawson,  1  Scam.  R.  272 ;  Jacks  v. 
Stimjyson,  13  111.  R.  703 ;  RitcJiie  v.  McBean^  17  id.  63. 

*As  want  of  probable  cause  involves  negative  [*116] 
proof,  undoubtedly  less  evidence  of  this  allegation, 
on  the  part  of  the  plaintiff,  would  be  required  than  in  the 
case  of  affirmative  allegations ;  and  where  the  facts  and  cir- 
cumstances upon  which  the  existence  of  probable  cause 
depends  are  peculiarly  within  the  knowledge  of  the  defend- 
ant, shght  proof  of  want  of  probable  cause  will  suffice. 

It  is  true  that  malice  is  implied  from  the  fact  of  prosecu- 
tion without  probable  cause;  for,  the  want  of  probable 
cause  being  shown,  some  motive  for  the  prosecution  must 
be  supposed  to  have  existed,  and  none,  in  such  case,  but  a 
malicious  one,  can  reasonably  be   inferred.     But  malice,, 
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altliougli  expressly  proved,  affords  no  cause  of  action,  if 
there  was  probable  cause  for  the  prosecution. 

Society  requires  prosecutions  for  crimes,  and  probable 
cause  for  such  prosecutions  is  a  protection  against  legal 
liability,  no  matter  by  what  motive  the  prosecutor  may  have 
been  actuated. 

The  court  erred  in  instructing  the  jury  that  the  acquittal 
of  Eitchie  of  the  charge  of  perjury  was  prima  facie  evi- 
dence of  want  of  probable  cause  for  the  prosecution. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Oeorge  Is".  Walker  et  al.  v.  "William  Craig,  Administrator 
de  bonis  non  of  the  estate  of  Hiram  Wentworth,  de- 
ceased. 

Error  to  Fulton. 

Powers  op  administrator  —  Aego^ia&Ze  paper. — An  administrator 
may  legally  sell  and  transfer,  at  a  discount,  negotiable  paper,  taken 
for  the  estate,  before  it  falls  due ;  and  allowance  to  the  assignee  of 
such  paper  and  payment  thereof,  within  a  year  of  taking  out  letters, 
is  good,  provided  all  the  transaction  was  m  good  faith. 

Executors  and  administrators  may  assign  notes  made  to  the  testator  or 
intestate.  1 

This  cause  was  commenced  at  the  October  term  of  the 
Fulton  county  circuit  court,  1855,  by  William  Craig,  admin- 
istrator de  honis  non  of  the  estate  of  Hiram  Wentworth, 
deceased,  and  William  Wentworth,  heir  at  law  of  the  said 
Hiram  Wentworth,  who  filed  their  bill  in  chancery  against 
George  IST,  Walker  and  others,  setting  forth  the  facts  that 
one  Albert  E.  Wentworth  w^as,  on  the  21th  day  of  May, 
1851,  appointed  administrator  of  the  estate  of  Hiram 
Wentworth,  then  lately  deceased,  of  said  county  of  Fulton, 

Cited:  102  111.  663;  10  Bradw.  411. 

1  The  legal  title  to  all  debts  and  notes  due  the  intestate  vests  in  the 
administrator ;  he  alone  can  sue  and  recover  upon  the  same.  He  may 
sell  and  assign  then  in  the  performance  of  his  duties.  Makepeace  v. 
Moore,  5  Gilm.  474;  Dvvight  v.  Newell,  15  111.  335;  Hickox  v.  Frank,  103 
111.  660.     See  Walker  v.  ffirk,  14  111.  55. 
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by  the  county  court  of  said  county,  which  court  had 
jurisdiction,  etc.  That  *the  said  Albert  E.  Went-  [*117] 
worth  accepted  said  appointment,  quahfied  and  took 
possession  of  the  effects  of  said  estate.  That  the  said  ad- 
ministrator, in  discharge  of  his  duty,  some  time  in  the 
month  of  July,  1854,  sold,  among  other  things,  a  lot  of 
goods,  wares,  etc.,  to  Garing  &  Branson,  a  firm  composed 
of  Charles  M.  Garing  and  Edward  Branson,  doing  business 
in  said  county,  and  state  of  Illinois,  for  the  sum  of  $1,458, 
who  executed  to  the  said  Albert  E.  Wentworth,  adminis- 
trator as  aforesaid,  with  some  persons  as  security  thereon, 
their  promissory  note  for  that  amount,  payable  twelve 
months  after  the  date  thereof,  and  delivered  the  same  to 
the  said  Albert  E.  Wentworth.  That  the  makers  thereby 
became  indebted  and  liable  to  pay  the  said  estate  that  sum, 
and  the  said  Albert  E.  received  the  said  note  as  assets  be- 
longing to  the  estate  of  which  he  was  administrator,  to  be 
applied  by  him  in  pa^^ment  of  the  creditors  and  distributees, 
etc. 

And  that  the  firm  of  Walker  &  Hancock,  composed  of 
George  N.  Walker  and Hancock,  in  August,  1854,  pre- 
sented a  claim  for  $104.88,  against  the  said  estate,  to  the 
county  court  of  said  county,  for  allowance,  which  was 
allowed  in  their  favor  and  classed  as  a  fourth  class  claim. 

And  that,  up  to  about  the  10th  day  of  May,  a.  d.  1855,  no 

account  of  the  condition  of  the  said  estate  had  been  rendered 

by  the  administrator,  A.  E.  Wentworth.     That  there  was  no 

money  on  hand  liable  and  subject  to  dividend  among  the 

creditors.     That  no  order  had  ever  been  made  by  the  said 

court  for  the  payment  of  creditors.     That  the  administrator 

had  no  right,  by  law,  to  make  payment  to  any  of  them  at 

that  time.     That  one  year  had  not  expired  since  the  issuing 

of  letters  of  administration  at  that  time,  consequently  the 

court  could  make  no  order,  etc.,  and  that  the  time  for  the 

presentation  of  claims  would  not  expire  for  more  than  a 

year  after  said  time ;  and  that  there  were  just  claims  against 

the  estate  which  had  not  been  presented  and  allowed.    That 

the  available  personal  assets  amount  to  about  the  sum  of 

$9,000,  and  the  real  estate,  over  and  above  widow's  dower, 

is  about  the  value  of  $4,000. 
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The  probable  expenses  of  the  administration,  until  closed 
lip,  will  be  about  $800 ;  the  specific  allowance  of  widow, 
$500 ;  and  the  amount  of  claims  presented  and  allowed,  at 
time  of  filing  bill,  about  $9,920.23,  which  would  probably  h& 
increased  to  about  $11,000;  leaving  a  balance,  to  be  dis- 
tributed among  heirs  of  decedent,  of  about  $700. 
[*118]  That  the  ^estate  might  or  might  not  prove  solvent, 
large  amounts  of  the  property  remaining  to  be  sold. 

And  that  on  or  about  the  said  10th  day  of  Ma}^,  a.  d,  1855, 
the  said  A.  E.  Wentworth,  while  acting  as  administrator  of 
said  estate,  in  violation  of  his  oath,  etc.,  fraudulently  assigned 
the  said  note  of  Garing  &  Branson  to  the  said  George  I^. 
Walker,  and  took  in  payment  therefor  about  $1,100  in 
money,  and  paid  in  full  the  claim  allowed  against  said 
estate  in  favor  of  Walker  &  Hancock ;  making  in  aU  about 
$1,200.  That  the  makers  of  the  note  were  responsible  and 
prompt,  and  that  at  the  time  of  said  sale  and  assignment, 
the  note,  allowing  the  legal  discount,  was  worth  the  sum  of 
$1,430,  and  charge  that  said  Walker  committed  a  fraud 
upon  the  estate  by  purchasing  at  so  oppressive  and  unusual 
a  discount,  and  in  receiving  and  taking  his  said  demand  in 
full  when  the  administrator  had  no  right  to  make  any  pay- 
ment thereon.  And,  also,  that  said  Walker  knew  the  con- 
sideration of  said  note,  and  that  AVentworth  held  it  as 
administrator.  And  that  no  order  had  been  made  to  pay 
debts  of  the  estate,  and  that  he  had  reason  to  suspect,  from 
the  conduct  of  the  said  Albert  E.,  he  was  violating  the  trust 
reposed  in  him ;  and  that  he  did  so  suspect,  and  charges  con- 
trivance and  fraud  on  the  part  of  said  Walker.  And  sets  forth, 
also,  that  immediately  after  the  procurement  of  the  money 
for  said  note,  the  said  Albert  E.  collected  large  amounts  due 
the  estate,  and  absconded ;  the  whole  amounting  to  several 
thousand  dollars.  That  the  said  A.  E.  Wentworth  went  tO' 
some  place  unknown,  taking  with  him  all  his  available 
means,  etc.,  and  that  the  amount  received  for  said  note  has 
been  wholly  lost  to  said  estate. 

And  that  the  county  court  of  said  county,  on  the  5th  day 
of  July,  1855,  revoked  the  letters  of  administration  of  the 
said  A.  E.  Wentworth,  and,  thereupon,  appointed  the  com- 
plainant, Craig,  administrator  de  Jjonis  non  of  said  estate; 
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that  lie  is  now  acting  las  such  administrator ;  that  the  said 
WilHam  "Went  worth  is  one  of  the  heirs,  and  entitled  to  one- 
fourth  the  estate  after  the  debts  are  paid,  etc.  And  show, 
by  their  amended  bill,  that  the  note  is  due,  and  in  the  hands 
of  the  attorneys  of  "VYalker  &  Hancock,  and  that  suit  had 
been  commenced  thereon. 

They  then,  in  their  original  bill,  pray  to  have  George  'N. 
Walker,  Charles  M.  Garing,  Edward  Branson  and  Albert  E. 
Wentworth  parties  defendant,  requiring  their  answers  under 
oath;  praying  injunction  to  restrain  the  payers  from  paying 
the  said  note,  and  Walker  &  Hancock  from  receiving  the 
same,  etc. ;  and,  in  amended  bill,  make  Daniel  J.  Hancock 
party  defendant,  etc.;  and  pray,  in  their  original 
bill,  that  the  "'-note  may  be  decreed  to  the  complain-  [*119] 
ant,  Craig,  administrator  as  aforesaid. 

Upon  which  proper  process  issued  to  Fulton  and  Mason 
counties,  and  return  of  service  as  to  all  but  A.  E.  Went- 
worth, and  due  proof  of  publication  as  to  him. 

Injunction  issued  according  to  prayer  of  bill,  and  service 
had  upon  the  proper  parties,  etc. 

The  defendant.  Walker,  then  filed  his  answer,  under  oath, 
and  admits  that  it  is  true  that  Albert  E.  Wentworth  was 
appointed  administrator  of  the  estate  of  Hiram  Wentworth, 
and  that  the  complainant,  William  Craig,  was  subsequently 
appointed  administrator  de  bonis  7ion,  and  that  he  has  no 
accurate  knowledge  of  the  amount  of  assets,  real  or  personal, 
belonging  to  the  estate ;  but  has  understood,  and  believes  the 
estate  to  be  solvent,  and  believes  the  promissory  note  in  the 
bill  mentioned  was  given  to  the  said  A.  E.  Wentworth  as 
administrator  of  said  estate,  and  that  he  held  the  same  as 
assets;  and  admits  that  a  claim  of  about  $104.88  was  al- 
lowed against  the  estate  and  in  favor  of  the  firm  of  Walker 
&  Hancock,  as  stated  in  bill  of  complaint.  That  the  same 
was  duly  allowed  and  classed  as  a  fourth  class  claim.  As 
to  whether  the  administrator,  at  the  time  of  the  transfer  of 
said  note  to  defendant,  an  account  current  had  been  ren- 
dered, or  an  order  of  court  had  been  made  to  pay  the  debts 
of  the  estate,  or  whether  the  administrator  had  money  on 
hand  or  not,  he  has  no  knowledge ;  and  says  that  by  law 
the  administrator  had  a  right  to  pay  the  debts  of  the  estate 
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at  any  time  lie  could  do  so  (after  having  become  satisfied 
that  the  estate  was  solvent);  and  charges  that  no  injustice 
could  be  done  to  creditors,  legatees  or  others  thereby,  as  to 
the  time  when  the  time  would  expire  for  presentation. 
Knew  nothing  of  claims  against  estate  not  allowed,  and  that 
he  had  no  knowledge  of  the  A^alue  of  the  real  estate  of  the 
intestate ;  and  admits  that  he  did  purchase  a  note  of  A.  E. 
Wentworth  for  the  sum  of  $1,458,  drawn  28th  July,  a.  d. 
1854,  payable  in  twelve  months  after  date  to  Wentworth, 
as  administrator ;  and  that  the  same  was  sold  to  the  fij'm  of 
Walker  &  Hancock,  and  indorsed  by  A.  E.  Wentworth  as 
administrator,  etc.  And  denies  all  knowledge  of  fraud, 
actual  or  intended,  by  the  said  A.  E.  Wentworth  at  that 
time;  and  that  he  had  no  reason  to  suspect  that  any  fraud 
was  intended.  That  the  trade  was,  as  far  as  he  knew,  a  fair 
one,  and  made  for  a  valuable  consideration.  That  he  paid 
administrator  the  sum  of  $1,200  in  money,  and  gave  him  a 
receipt  in  full  for  the  claim  allowed  against  the  estate  of 

his  intestate,  in  favor  of  Walker  &  Hancock,  which 
[*120]  made  about  the  sum  of  $1,309.40,  '"and  that  that 

sum  was  about  a  reasonable  amount,  taking  all 
things  into  consideration,  and  was  not  advised  of  the 
promptness  of  the  makers ;  and  denies  any  actual  or  in- 
tended fraud  in  receiving  payment  of  allowance  in  favor  of 
Walker  &  Hancock.  And  states  that  nothing  had  come  to 
his  know^ledge  whereby  he  had  a  right  to  suspect  that  the 
administrator  intended  to  defraud  the  creditors  or  distrib- 
utees, or  was  violating  the  trust  reposed  in  him ;  but  that 
the  said  Wentworth,  administrator  as  aforesaid,  at  the  time 
of  the  transfer  of  said  note,  represented  to  defendants  that, 
by  having  the  sum  of  $1,200  in  money,  he  could  make  a 
saving  to  the  estate  by  purchasing  the  claims  allowed 
asrainst  the  estate  at  a  considerable  discount ;  and  that  de- 
fendant  believed  that  the  money  was  so  to  be  applied  for  the 
benefit  of  the  estate.  And  denies  any  knowledge  or  sus- 
picion that  the  administrator,  A.  E.  Wentworth,  intended 
any  fraud  upon  or  injury  to  the  estate,  the  creditors  thereof 
or  the  distributees,  and  that  if  the  defendant  did  anything 
to  assist  the  administrator  in  his  frauds  upon  them,  that  it 
was  done  without  knowledge,  intention  or  design.     And 
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that  .the  transaction  on  his  part  was  fair  and  lonajide,  with- 
out fraud  or  collusion,  for  a  valuable  consideration,  and 
without  actual  or  constructive  notice  of  the  fraudulent  in- 
tentions of  Wentworth. 

And  that  nothing  could  be  lost  to  the  estate  in  any  way 
by  the  transactions,  for  the  reason  that  the  said  A.  E.  "Went- 
worth,  when  he  took  upon  himself  the  administration  of 
said  estate,  entered  into  bond  in  a  much  larger  sum  than 
the  amount  of  assets  that  came  into  his  hands,  with  good 
and  undoubted  security,  and  that  "VYilliam  Craig,  adminis- 
trator de  honis  non  of  the  estate  of  Hiram  "Wentworth, 
deceased,  and  one  of  the  complainants,  is  one  of  the  securi- 
ties, and  is  thereby  responsible  to  pay  over  to  the  adminis- 
trator de  bonis  non  whatever  of  assets  came  into  the  hands 
of  A.  E.  Wentworth,  as  administrator,  etc. 

Prays  that  the  injunction  may  be  dissolved,  etc. 

At  the  same  term  the  complainants  filed  their  rejDlication 
maintaining  their  bill,  etc. 

The  following  agreement  of  facts,  in  substance,  was  then 
submitted  to  the  court : 

1st.  That  when  the  note,  given  by  Garing,  Branson  and 
Kingery  to  Albert  E.  Wentworth,  administrator  of  Hiram 
Wentworth,  was  transferred  by  him  to  the  defendants, 
Walker  &  Hancock,  that  he  had  rendered  no  account  cur- 
rent, etc.  There  had  been  no  order  to  pay  claims  allowed 
against  the  estate  of  Hiram  Wentworth,  deceased,  by  the 
county  court.  That  one  year  had  not  expired  from  the 
issuing  of  letters  to  the  said  A.  E.  Wentworth,  which  were 
granted  and  dated  May  21,  1851.  That  the  note 
in  controversy  was  assigned  on  the  12th  *day  of  [*121] 
May,  1855.  That  there  were  claims  existing  against 
said  estate  not  presented  or  allowed,  but  which  have  been 
since  to  amount  of  about  $1,000.  That  the  said  A.  E. 
Wentworth  had  no  money  in  his  hands,  at  that  time,  to  pay 
debts,  etc. ;  but  that  Walker  &  Hancock  had  no  knowledge 
that  he  had  no  such  money,  but  that,  at  the  time  of  the 
transfer,  Wentworth  stated  to  Walker  that,  by  having  the 
money,  he  could  buy  up  claims  against  the  estate,  and 
thereby  make  a  saving  to  the  estate. 

2d.  That  the  available  personal  assets  are  about  $9,000, 
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and  real  estate,   subject  to   widow's   dower,  amoujits   to 
about  $J:,000. 

3d.  That  .the  widow's  allowance  is  $500;  expenses  of  ad- 
ministrator about  $800 ;  amount  of  claims  allowed  against 
the  estate  is  $11,000. 

4th.  That  Walker,  when  he  purchased  the  note,  was  not 
a  participator  in,  nor  had  any  knowledge  of,  the  fraudulent 
designs  of  Wentworth.  That  he  did  havO'  some  doubt  as 
to  whether  "Wentworth  could  sell  and  transfer  the  note 
legally  to  him,  and  that  he  took  the  opinion  of  his  attorney 
thereon;  who  advised  him  that  Wentworth  could  legally 
transfer  the  note. 

5th.  That  the  makers  of  said  note  now  are,  and  have 
been  ever  since  the  execution  of  the  same,  solvent. 

6th.  That  the  said  A.  E.  Wentworth,  when  he  left  the 
state,  had  accounted  for  no  money  in  his  administration, 
and  that  no  liquidation  of  his  liabilities  has  been  made  by 
him  to  the  estate. 

Yth.  That  the  defendant.  Walker,  resides  in  Mason  county, 
and  about  ten  miles  from  the  county  seat  of  Fulton  county ; 
and  also  about  the  same  distance  from  where  the  most  of 
the  business  of  said  estate,  outside  of  the  county  court, 
was  done.  And  that  deceased  conducted  a  warehouse 
business  about  two  miles  from  where  Walker  &  Hancock 
conducted  the  same  and  other  kinds  of  business. 

8th.  That  A.  E.  Wentworth  was  removed,  and  William 
Craig  appointed  his  successor,  as  charged  in  the  bill.  That 
the  note  was  due  when  the  bill  was  filed,  and  was  in  Walker's 
possession;  and  about  the  time  the  bill  in  this  cause  was 
filed,  he  placed  it  in  the  hands  of  Ross  &  Dilworth,  his 
attorneys.  That  a  suit  was  commenced  thereon  against  the 
makers,  which  is  now  pending  in  this  court,  and  that  the 
note  is  yet  unpaid. 

9th.  That  the  facts  with  reference  to  the  condition  of  the 
estate  agreed  to  appear  from  the  files  and  records  of  the 
county  court  of  Fulton  county. 

lOth.  That  the  answer  of  Walker  is  to  be  deemed  as 
an  answer  for  Hancock,  and  their  rights  to  be  held  the 

same. 
[*122]       *llth.  That  A.  E.  Wentworth  was  a  married  man, 
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having  a  wife  and  two  cliildren.  That  he  resided  for 
about  two  years  in  Fulton  county,  where  he  conducted 
the  business  of  merchandising  until  about  six  weeks  before 
his  departure. 

That  he  sold  out  his  entire  stock  of  goods  and  the  de- 
mands due  him,  and  received  his  pay  therefor.  That  he 
had  a  claim  of  $599.09  allowed  in  his  own  favor,  and 
another,  belonging  to  "Webster,  Button  &  Call,  for  $528.54, 
which  he  caused  to  be  allowed  in  his  favor,  by  filling  up  a 
blank  assignment  thereon ;  and  that  he  sold  and  assigned 
them  to  William  Elliott,  Jr.,  at  a  large  discount,  for  cash. 
That  the  said  Albert  E.  owned  a  house  and  lot  in  the  town 
of  Ipavia,  which  he  sold  and  conveyed  to  William  Went- 
worth,  for  cash,  a  few  days  before  he  left  the  state.  That 
on  the  20th  day  of  May,  1855,  said  Albert  E.  left  his  house 
about  dark,  saving  he  was  going  a  short  distance  and  did 
not  know  when  he  might  return.  That  he  left  in  a  clan- 
destine manner,  taking  with  him  a  girl  that  had  been  living 
at  his  house  as  hii'ed  help.  That  he  took  no  clothing  with 
him  of  any  account.  That  early  the  next  morning  he  and 
the  girl  were  at  the  town  of  Kingston,  in  Peoria  county, 
about  forty  miles  from  Ipavia.  That  there  he  tried  to  col- 
lect a  note  on  Samuel  Hutchinson  for  about  $4,000,  given 
by  Hutchinson  to  him,  as  administrator,  for  a  steamboat 
belonging  to  the  estate,  which  note  was  a  part  of  the  assets 
of  the  estate.  That  he  was  anxious  to  obtain  the  whole  of 
the  money,  and  did  receive  the  sum  of  $2,200.  That  he 
and  the  girl  proceeded  to  Peoria  city,  and  there  disposed  of 
everything  salable  at  public  auction,  and  sold  them  for 
about  two-thirds  their  value.  That  they  then  took  the  cars 
for  Chicago,  and  in  a  few  weeks  the  said  Albert  E.  and  the 
girl  appeared  at  Iowa  HiU  diggings,  in  California.  That 
Wentworth  has  not  returned  to  his  family,  and  left  them 
without  means  of  support,  except  the  household  and  kitchen 
furniture,  and  provisions  on  hand ;  which  was  no  more  than 
is  exempt  from  execution  by  the  laws  of  this  state.  That 
he  left  no  other  property  of  any  other  kind  in  this  state. 
That  within  six  months  before  his  departure  he  had  on 
hand  property  to  the  value  of  $2,000  or  $3,000,  and  indebt- 
edness due  him  of  about  that  much  more,  which  he  reduced 
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to  cash  before  he  left.  That  he  has  never  accounted  for 
the  monej  he  obtained  of  defendant,  Walker,  of  Elliott,  or 
of  Hutchinson. 

That  he  was  owing  sums  of  money  to  different  ones, 
which  he  avoided,  and  left  without  paying. 

But  of  these  facts  occurring  before  the  transfer  of  the 
note  in  controversy,  the  said  Walker  &  Hancock  had  no 
knowledge  or  information. 

The  bill,  answer  and  proof,  in  connection  with  the 
[*123]  *facts  here  agreed  to,  are  to  be  taken  and  considered 
on  the  hearino'. 

At  the  same  term,  the  defendants,  Garing,  Branson  and 
Wentworth,  defaulted.  The  court  then  rendered  a  decree 
against  Walker  &  Hancock,  ordering  that  they  render  up 
the  note  to  the  complainant,  William  Craig,  administrator, 
etc.,  to  be  accounted  for  by  him  in  course  of  administration 
of  said  estate.  And,  also,  making  the  injunction  issued 
against  them  perpetual,  as  also  the  injunction  against  the 
defendants,  Garing  &  Branson;  and,  also,  that  the  defend- 
ants, Walker  &  Hancock,  pay  costs  of  suit. 

For  the  reversal  of  this  decision,  the  defendants  below 
prosecuted  a  writ  of  error  to  this  court,  and  assign  for 
error : 

1st,  That  the  court  erred  in  decreeing  that  the  note  in 
controversy  be  delivered  over  to  the  administrator  of  said 
estate,  by  Walker  &  Hancock. 

2d.  The  court  erred  in  making  the  injunctions  against  the 
defendants  perpetual. 

Koss  and  Shope  and  C.  L.  Higbee,  for  plaintiffs  in  error 
GouDY  and  Judd,  for  defendant  in  error. 

ScATEs,  C.  J.  The  question  presented  is,  whether  an  ad- 
ministrator can  legally  sell  and  assign  a  negotiable  note, 
taken  by  him  for  personal  property  of  the  estate  sold  by 
him,  and  before  the  note  falls  due,  where  there  is  no  fraud 
in  the  assignee;  and  whether  the  payment,  in  full,  of  an 
allowance  to  the  assignee,  within  a  year  of  taking  out  let- 
ters, and  without  an  order  for  payment,  by  way  of  discount 
or  deduction  from  the  sum  due  for  the  note,  will  be  good 
and  maintainable  on  behalf  of  the  assignee. 
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The  agreed  facts  sIiot^^  that,  while  plaintiffs  knew  the  note 
was  given  for  property  of  the  estate,  and  that  no  order  was 
made  for  the  payment  of  debts,  yet  that  they  were  not 
guilty  of  any  fraud  in  the  transaction,  and  were  ignorant 
of  the  intention  of  Av^entworth,  the  administrator,  to  com- 
mit a  fraud  on  the  estate.  The  facts  showing  Wentworth's 
frauds  on  the  estate  were  not  then  known  to  them,  but  have 
since  come  to  their  kno  wledge. 

Had  the  plaintiffs  been  implicated  in  any  fraud,  by  the 
evidence,  there  could  be  no  pretense  of  law  or  justice  to 
sustain  the  assignment,  or  payment.  But  regarding  the 
plaintiffs  as  free  from,  as  innocent  of,  any  fraud,  in  fact  and 
intention,  on  their  part,  I  can  not  doubt  the  power  of  the 
administrator  to  collect,  or  to  sell  and  negotiate,  the  sale 
notes  of  the  estate  given  to  himself,  nor  his  power 
to  pay  debts,  before  *orders  of  the  county  court  for  ['^124] 
payments  are  made.  A  different  rule  would  deny 
the  administrator  the  power  to  commit  a  devastavit  either  in 
the  mode  of  collection  or  payment  of  debts.  If  every 
waste  and  devastavit  made  or  committed  through  the  fraud 
of  the  administrator  upon  the  estate  will  authorize  a  court 
of  equity  to  set  aside  the  transactions,  and  restore  to  the 
estate  the  property,  money  or  effects  wasted,  without  regard 
to  the  rights  of  parties  who  may  have  acquired  them  of  the 
administrator,  in  due  course  of  fair  trade,  for  a  fair  and 
valuable  consideration,  and  in  good  faith,  then,  indeed,  the 
doctrine  of  devastavits,  bv  administrators  and  executors,  and 
executors  de  son  tort,  may,  for  all  practical  purposes,  be 
stricken  from  the  books.  The  safer,  speedier  and  better 
course  would  be  to  follow  the  property  specifically,  while 
traceable ;  or,  when  not,  to  recover  its  value.  For  if  the 
court  may  set  aside  the  contract  for  the  fraud  of  the  admin- 
istrator alone,  when  the  other  contracting  party  acted  in 
good  faith,  it  would  leave  the  latter  without  protection,  and 
liable  to  account  for  the  property  in  kind,  if  in  possession, 
or  for  values  of  the  property,  moneys  or  effects.  If  the 
power  of  the  administrator  is  circumscribed,  and  exists  only 
when  he  acts  fairly,  faithfully  and  for  the  good  of  the  estate, 
then  no  one  can  innocently  deal  with  him,  in  cases  of  fraud 
by  him ;  but  every  one  must,  at  his  own  peril,  ascertain 
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whether  the  administrator  is  acting  fairlj''  in  the  given  case. 
Such  seems  to  be  the  rule  upon  which  the  decision  was 
made  in  this  case ;  for  it  is  clearly  shown  that  the  adminis- 
trator committed  a  fraud  upon  and  waste  of  the  estate,  by 
collecting  in  the  mone3"s  due  it,  and  absconding  with  the 
money.  But  it  is  equally  clear  that  plaintiffs  knew  nothing 
of  this  purpose.  If  their  innocence  can  not  protect  them, 
it  must  be  for  want  of  power  in  the  administrator  to  do 
wrong  and  waste  the  estate,  l^o  man  could  pay  his  debt  to 
the  administrator  before  it  was  due ;  no  one  could  receive 
ois  debt  from  the  estate  before  orders  for  payment ;  nor 
could  he  receive  it  before  the  expiration  of  a  year  from  is- 
suing letters ;  nor  more  than  his  pro  rata  of  the  estate,  in 
cases  of  insolvency.  Legacies  assented  to  and  paid,  before 
debts,  in  insolvent  estates,  would  be  recoverable  back  with- 
out bonds  from  legatees ;  and  it  would,  indeed,  seem  to  me, 
that  all  the  principles  of  law,  and  provisions  of  the  statute 
looking  to  and  providing  for  the  security  of  the  estate 
against  waste  and  a  maladministration,  would  become  com- 
paratively useless. 

Such  can  not  be,  and  is  not,  the  law.  The  liability  to  abuse 
is  no  ground  for  den3ang  the  existence  of  a  power.  Al- 
though an  administrator  ma}^  not  possess  as  much  power  as 
an  executor,  the  latter  deriving  his  power  from  the 
[*125]  testator  and  the  law,  the  -former  from  the  law  only, 
yet  he  possesses  all  necessary  power  to  sell  property, 
to  negotiate  securities,  and  to  collect  and  pay  debts.  The 
law  has  provided  a  bond  to  indemnify  the  estate  against 
waste  and  abuse.  It  may  be  true,  this  is  not  the  only 
remedy  in  all  cases,  but  I  must  think  it  is  where  innocent 
persons  have  dealt  with  the  administrator  in  the  fair  course 
of  trade,  and  upon  a  valuable  consideration,  without  fraud. 

There  are  not  wanting  cases  in  which  it  has  been  held 
that  letters  of  administration  have  relation  back  to  the  death 
of  the  intestate,  so  as  to  give  validity  to  the  acts  done  and 
promises  made  by  the  administrator  before  he  sued  out 
letters.  Wfdtehall  v.  Squire,  1  Salk.  E.  295 ;  1  AVilliams  on 
Ex'rs,  334,  sec.  2. 

So,  too,  executors  have  maintained  replevin,  trover  or  tres- 
pass, before  probate  of  the  wiU,  where  they  had  an  actual 
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possession  which  had  been  invaded  and  violated.   1  Williams 
on  Ex'rs,  p.  243. 

So  again,  executors  and  administrators  become  personally 
and  individually  liable  to  pay  funeral  expenses,  where  they 
give  orders,  or  ratify  or  adopt  the  acts  of  others.  Brice  v. 
Wilson,  8  Adol.  &  EUis  K.  349,  note  c;  3  Mees.  &  Welsh. 
R.  350.  And  this,  it  would  seem,  for  orders  given  before 
letters  taken  out  {Lucy  v.  Walroud,  3  Breigh  N.  C.  R.  841) ; 
though,  generally,  an  administrator  is  not  bound  for  acts 
done  before  letters.     2  Williams  on  Ex'rs,  p.  1522. 

But  trustees,  guardians,  executors  and  administrators,  and 
other  persons  acting  en  autre  droit,  are  generally  held  per- 
sonally liable  on  promissory  notes,  because  they  have  no 
authority  to  bind,  ex  directo,  the  persons  or  estates  for  whom 
and  which  the}"  act ;  and  it  will  require  clear  and  explicit 
words  to  exempt  themselves  personally,  which  they  may  do, 
when  the  intention  is  made  clearly  manifest.  So,  if  an  ex- 
ecutor or  administrator  make  or  indorse  a  note,  in  his  own 
name,  adding  thereto  "  as  executor,"  "  as  administrator,"  he 
would  be  personal!}"  responsible.  Story  on  Prom.  ]^otes, 
p.  TO,  sec.  63,  The  additional  words  may  be  treated  as  sur- 
plusage, or  as  descriptio  personam. 

Executors  and  administrators  may  assign  notes  made  to 
the  testator  or  intestate,  as  well  as  those  made  to  them- 
selves. Story  on  Prom.  I^i'otes,  p.  139,  sec.  123;  Makepeace 
V.  Moore,  5  Gil.  R.  476 ;  ^Yalter  v.  Kirlc  et  al.  14  111.  R.  56 ; 
Divight  V.  Newell,  15  id.  335.  So,  where  the  deceased  had 
agreed  to  transfer  a  note,  his  executor  or  administrator  may 
be  compelled  to  indorse  it,  though  without  personal  liability 
on  their  part.     Story  on  Prom,  ^otes,  p.  136,  sec.  120. 

The  power  and  right  of  transfer  is  therefore  very  clear, 
and  the  plaintiffs  acquired  the  right  of  property  in  the  note 
by  the  indorsement.     I  have  as  little  question  of  the 
power  and  right  *of  the  administrator  to  allow  full  [^126] 
payment  of  plaintiif's  claim  against  the  estate,  and 
deduct  the  amount  out  of  the  price  of  the  note. 

If  he  has  committed  a  devastavit,  he  and  his  sureties  are 
liable. 

Decree  reversed. 
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Joseph  Sigswokth  v.  Thomas  McIntybe. 
Appeal  from  Pike. 

Contract  —  Province  of  court  and  jury. —  It  is  a  question  for  the  jury 
whether  a  contract  has  been  made  or  not ;  but  that  fact  ascertained, 
the  court  will  interpret  it,  and  declare  the  rights  and  liabilities  of  the 
parties  under  it. 

Same  —  Evidence. —  A  party  agreed,  by  wi-itten  contract,  to  build  a  house 
and  barn  of  certain  dimensions ;  he  undertook  to  proTe  by  witnesses 
the  extent  which  the  contract  bound  him.  Held,  that  such  proof  is 
inadmissible. 

This  was  an  action  in  assumpsit  by  appellee  against  ap- 
pellant. Declaration  contains  common  counts  for  work  and 
labor,  etc.,  and  no  other  counts. 

Pleas,  non  assumpsit. 

Pleas,  set-off. 

Pleas,  payment. 

A  jury  was  sworn  to  tr}'"  issues,  and  during  progress  of 
trial,  appellant  took  a  bill  of  exceptions  to  decision  of  court, 
in  substance  as  follows : 

Appellee  read  in  evidence,  on  said  trial,  a  contract  between 
said  Mclntyre  and  Sigs worth,  in  which  Mclntyre  agrees  to 
build  for  Sigsworth  a  house,  eighteen  by  twenty  feet,  two 
stories  high,  with  kitchen  eighteen  feet  square,  one  story 
high,  with  cellar  under  kitchen.  Also,  a  sledge,  ten  by 
thirty-six  feet,  which  is  to  be  divided  into  wood  shed,  but- 
tery and  bed  rooms.  Also,  a  porch  in  the  angle  of  the 
kitchen  and  main  building.  Also,  a  barn,  forty  by  sixty 
feet,  with  a  cellar  under  the  whole  barn ;  all  of  which  is  to 
be  built  out  of  good  materials,  and  furnished  in  good  and 
workmanlike  manner;  in  consideration  of  which  Sigsworth 
is  to  pay  Mclntyre  $2,300.  All  of  the  above  described 
work  is  to  be  completed  in  twelve  months  from  date. 

Appellee,  after  introducing  evidence  tending  to  prove 
that  he  built  a  frame  house  and  barn,  also  a  cellar  under  barn, 
for  defendant,  of  dimensions  named  in  above  contract  — 
the  kitchen  being  one  and  one-half  story  high,  instead  of 
one  story,  and  that  he  had  said  house  plastered,  doors  and 
windows  furnished  therein,  outside  of  house  painted, 
[*127]  and  blinds  or  shutters  put  *in  the  windows  —  called 
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a  witness,  a  carpenter,  living  a  short  distance  from  Sigs- 
wortli's  house,  who  testified  tliat  he  had,  for  several  years, 
been  in  habit  of  taking  contracts  to  build  houses ;  was  ac- 
quainted with  wages  of  contractors  of  that  kind,  etc.  Ap- 
pellee then  read  above  contract  to  him,  and  proposed  to 
]3rove  by  him  that  under  such  a  contract  the  contractor 
would  not  be  bound  to  do  the  mason  work  for  the  foun- 
dation of  main  house,  nor  to  put  on  blinds  or  shutters, 
nor  to  paint  outside  of  house,  nor  to  plaster  said  house. 
Appellant  objected  to  witness  being  allowed  to  testify  as  to 
said  matters.  The  court  permitted  witness  to  testify,  and 
witness  did  testify  that  under  said  contract  neither  the 
foundation,  nor  underpinning  of  the  house,  nor  the  blinds, 
nor  outside  painting,  nor  the  plastering  of  the  house,  would 
be  included.  Appellant  excepted  at  the  time  to  the  court 
permitting  said  witness  to  testify  as  aforesaid.  Appellee 
then  called  another  witness,  a  carpenter  and  contractor,  ac- 
quainted with  wages  of  contractors,  and  proposed  to  prove 
by  him,  after  reading  said  contract  to  said  witness,  that 
under  such  contract  the  rock  foundation  under  main  build- 
ing, the  outside  painting,  shutters  and  plastering,  would  not 
be  included.  Appellant  objected  to  such  testimony,  but  the 
court  permitted  the  witness  to  testify  to  above  points,  and 
witness  did  testify  that  the  foundation  and  plastering  would 
be  covered  by  contract;  but  outside  painting  and  shutters 
would  not  be  included.  Appellant  excepted  at  the  time  to 
the  court  permitting  the  aforesaid  evidence  to  be  given. 
After  said  bill  of  exceptions  was  taken,  the  jury  found  a 
verdict  for  appellee  for  $523.33,  damages,  against  appellant, 
to  reverse  which  judgment  he  appealed  to  this  court. 

The  assignment  of  errors  questions  the  legality  of  the 
decision  of  the  court  in  permitting  the  witnesses  to  testify 
as  to  what  work  was  included  in  said  contract,  when  the 
court  should  have  construed  said  contract. 

W.  A.  &  J.  Geimshaw,  for  appellant.  M.  Hat  and  C.  L. 
HiGBEE,  for  appellee. 

ScATEs,  C.  J.  The  defendant  having  entered  into  a  writ- 
ten contract  to  build  plaintiff  a  dwelling-house,  etc.,  and  a 
barn,  each  with  a  cellar,  and  all  of  specified  dimensions, 
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now  seeks  to  limit  and  interpret  the  meaning  by  reference 
to  a  ueio-hborhood  usao^e  amono;  mechanics.  The  very  at- 
tempt  in  this  case  to  make  the  parties  speak  in  their  writing, 
throuorh  the  mouths  of  witnesses,  shows  the  soundness  ot 

the  rule  which  excludes  such  testimony. 
[*128J       *One  carpenter  would  not  include,  under  such  an 
agreement^  either  the  foundation  of  that  portion  not 
required  to  have  a  cellar,  nor  shutters  or  blinds,  nor  to  paint 
the  outside,  nor  plaster  the  inside  of  the  dwelling.     Another 
carpenter  would  lav  a  foundation  and  plaster,  but  would 
not  paint  or  put  on  blinds.     This  would  introduce  great  un- 
certainty into  contracts,  where  it  is  supposed  that  the  par- 
ties  intended  to   have  meant  and  understood  each  other 
definitely.     Ko  one  would  be  willing  to  accept  of  a  con- 
tract, the  meanino-  of  which  was  to  be  treated  as  a  matter 
of  fact,  to  be  settled  by  the  interpretation  of  witnesses.     It 
is  a  question  for  a  jury,  and  a  matter  of  fact,  what  contract 
has  been  made ;  but  this  ascertained,  it  becomes  a  question 
of  law  for  the  court  to  interpret  it  and  ascertain  the  mean- 
ing of  the   parties  to   it,  and  to  declare  their  respective 
rights   and   the  extent  of    their  obligations.     Jennings  v. 
Sherwood  et  al.  8  Conn.  R.  122;  2  Parsons  on  Con.'p.  4  and 
note  ?>,  p.  5,  note  c,  and  pp.  67,  68  and  69 ;  1  Anstruther  E. 
44;  Eaton  v.  Smith  et  al.  20  Pick.  R.  150;  Sleght  v.  Rhine- 
lander  et  al.  1  John.  R.  102;  Rankin  v.  Ani.  Ins.  Co.  New 
Yorh,  1  Hall  R.  632 ;  Rohertson  et  al.  v.  French.,  4  East  R. 
130 ;  Reed  et  al.  v.  Ilohhs,  2  Scam.  R.  300 ;  McAvoy  v.  Long 
et  al.  13  111.  R.  150;  Holmes  v.  Stinmnel,  15  id.  412. 

While  parol  evidence  is  inadmissible  to  change,  vary  or 
contradict  written  contracts,  it  is  receivable  to  show  the 
circumstances  of  the  parties,  or  the  condition,  etc.,  of  the 
property  {Barrett  v.  Stow,  15  111.  R.  423;  1  Greenlf.  Ev. 
sees.  286,  287,  and  notes ;  Craioford  v.  Jforris,  5  Grat.  R. 
90;  Farrar  et  al.  v.  Stackpole,  6  Maine  R.  154;  8  Conn.  R. 
122);  to  explain  technical  terms  of  art  or  science  (13  111. 
R.  150) ;  proof  of  usage  in  trades  and  branches  of  industry, 
where  the  language  of  the  contract  is  not  clearly  expressed 
{Kendall  v.  Rassel,  5  Dana  R.  501);  but  such  usage,  to  be 
admissible  at  all,  must  not  be  unreasonable  and  bad.  Jor- 
dan et  al.  V.  Meredith.,  3  Yates  R.  318. 
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ISTeither  under  the  rule  itself,  nor  any  of  these  distinctions 
or  exceptions,  if  they  may  be  so  called,  could  the  witnesses 
have  been  aditiitted  in  this  case.  The  language  is  not 
doubtful  or  uncertain,  for  the  defendant  was  to  build  a 
house  and  barn  of  certain  dimensions,  and  finish  and  com- 
jilete  them  within  twelve  months.  There  are  no  terms  of 
art  or  science  calling  for  experts.  If  the  defendant  has  en- 
tered into  a  contract  in  terms  which  will  compel  him  to  do 
more  than  he  intended,  it  is  his  misfortune ;  but  he  may  not 
reUeve  himself  bv  a  resort  to  the  usages  of  that  neio:hbor- 
hood,  if,  indeed,  any  exist.  ISTone,  however,  are  shown,  but 
the  witnesses  are  permitted  to  give  each  his  private  opinion 
of  the  extent  of  such  an  undertaking. 

""The  jury,  in  this  case,  could  only  find  the  fact  of  [*129] 
the  existence  of  the  contract ;  and  the  court  should 
have  instructed  them  as  to  the  extent  of  its  mutual  oblic^a- 
tions.     The  court  erred,  therefore,  in  admitting  the  two 
witnesses  to  testify. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Elisha  Hukt  v.  Fkancis  McCartney. 

Appeal  from  Pike. 

Deed  executed  in  another  state — When  admissible  in  evidence. — 
Deeds  fur  1;  n  l-<  in  this  state,  executed  in  any  othei*  state  or  territory, 
or  in  the  District  of  Columbia,  which  are  executed  and  acknowledged 
according  to  the  laws  of  the  place  where  they  are  executed,  may  be 
read  in  evidence  without  further  i^roof . 

Proof  that  deeds  were  executed  in  conformity  with  law.—  To 
prove  that  deeds  executed  in  other  states  or  territories  were  executed 
in  conformity  with  the  local  laws,  the  statutes  governing  where  the 
deeds  were  executed  may  be  read. 

Certificate  of  clerk  of  court  op  record. —  Where  the  certificate  of 
the  clerk  of  a  coui't  of  record  is  produced  to  establish  the  conformity 
of  the  execution  of  a  deed  with  the  laws  of  the  place  where  it  was 
executed  (as  is  provided  by  our  statute),  and  the  word  "is"  shall  be 
used  in  it,  the  presumption  will  be  sustained  that  the  certificate  refers 
to  the  laws  existing  at  the  time  of  execution  of  the  deed. 

]VIlSN0MER  OF  instrument  IN  ACKNOWLEDGMENT. —  If  an  officer,  in  tak- 
ing the  acknowledgment  of  a  deed,  shall  miscall  the  instrument,  as 

Cited  :  68  111.  441 ;  99  HI.  539.     See  Stan-  &  C.  111.  Stat.  583  et  seq. 
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naming  it  a  "  power  of  attorney,"  if  it  is  in  fact  a  deed,  tlie  name  given 
in  the  acknowledgment  will  not  change  its  character  or  vitiate  it. 
Construction  of  will.— AVhere,  by  last  will,  the  testator  bequeathed 
to  liis  wife  and  three  daughters  all  his  real  and  personal  estate,  except 
as  is  named  in  the  will,  to  be  divided  equally  among  his  daughters 
after  the  death  of  his  wife,  du-ectiug  his  executors  to  sell  and  dispose 
of  his  real  estate  in  Illinois,  at  their  discretion,  the  wife  took  a  life 
estate  in  one-fourth  of  the  lauds  in  Illinois,  and  the  fee  to  tlaree-fourths 
was  vested  in  the  daughters,  and  also  the  remainder  in  fee  to  the  other 
fourth;  and  in  case  the  land  in  Illinois  should  be  sold,  each  would  be 
entitled  to  the  proceeds  of  it,  in  proportion  to  their  respective  interests 
in  the  land.  The  death  of  the  mother,  prior  to  a  sale  of  the  land, 
vested  the  whole  fee  in  the  daughters,  and  a  conveyance  from  them  is 
good. 

The  opinion  of  the  court  gives  a  full  statement  of  tlie 
case. 

J.  GRmsHAw,  for  appellant.  C.  L.  Higbee  and  M.  Hay, 
for  appellee. 

Skints-er,  J.  This  was  an  action  of  ejectment  by  McCart- 
ney against  Hurt,  for  the  recovery  of  S.  E.  19,  4  S.,  5  W.,  in 
Pike  county.  The  defendant  pleaded  not  guilty,  and  that, 
at  the  time  of  the  service  of  the  declaration,  he  was  not  in 
the  possession  of  the  premises,  except  sixty  acres  thereof, 
described  by  metes  and  bounds.     Issue,  and  trial  by  the 

court. 
[*130]       *The  plaintiff  introduced  the  following  evidence : 

A  patent  from  the  United  States  to  Irvin,  dated 
1818,  for  the  whole  quarter  section;  a  deed  from  Irvin  to 
Johnson  for  the  same  land,  dated  26th  of  May,  1819,  with 
a  certificate  thereto  of  one  Bogart,  a  commissioner  of  deeds 
of  l^Qw  York  city,  that  the  deed  was  proved  before  him  by 
the  oath  of  one  Clarke,  a  subscribing  witness  to  the  deed, 
and  dated  the  8th  of  June,  1819 :  and  with  the  further  cer- 
tificate of  the  clerk  of  the  supreme  court  for  the  city  and 
county  of  N'ew  York,  under  the  seal  of  said  court,  and  dated 
29th  of  June,  1855,  that  the  deed  "  is  executed  and  acknowl- 
edged "  according  to  the  laws  of  the  state  of  ]S"ew  York, 
"  as  appears  by  the  certificate  "  of  said  Bogart ;  a  deed  for 
the  same  land  from  Johnson  to  Sickles,  dated  the  28th  of 
October,  1820,  with  a  certificate  of  acknowledgment,  of  the 
same  date,  by  one  Blatchford,  a  commissioner  of  deeds  of 
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Is'ew  York  city,  upon  the  deed,  that  the  within  named  John 
Johnson,  etc.,  "  to  me  known  to  be  the  same  person  described 
in,  and  who  executed  the  loitJdn  power  of  attorney^  came 
before  me  and  acknowledged  that  he  signed,  sealed  and 
delivered  the  same  for  the  uses  and  purposes  therein  men- 
tioned ; "  and  with  the  further  certificate  thereto  of  the  clerk 
of  the  supreme  court  for  the  city  and  county  of  New  York, 
under  the  seal  of  said  cornet,  "  that  said  instrument  is  exe- 
cuted and  acknowledged  according  to  the  laws  "  of  the 
state  of  New  York,  "  as  appears  by  said  certificate "  of 
Blatchford,  and  dated  the  29th  day  of  June,  1855;  the  rec- 
ord of  the  last  will  and  testament  of  Sickles,  and  probate 
thereof  before  the  smTogate  of  the  city  and  county  of  JSTeAV 
York,  on  the  18th  day  of  December,  1822,  and  which  con- 
tains the  foUoAving  clause :  ''  I  give,  devise  and  bequeath 
unto  my  beloved  wife,  Eachel,  and  my  daughters,  Maria, 
Sarah  and  Ann,  all  my  estate,  real  and  personal,  except  as 
hereinafter  mentioned,  and,  after  the  decease  of  my  said 
wife,  I  direct  her  portion  of  my  real  and  personal  estate  to 
be  divided  equally  among  my  said  daughters,  Maria,  Sarah 
and  Ann ; "  and,  after  making  other  special  provisions  and 
bequests,  contains  the  following :  "  I  direct  my  executors, 
hereinafter  mentioned,  to  sell  and  dispose  of  my  real  estate 
in  the  state  of  Illinois,  or  otherwise,  as  they  shall  see  fit  and 
jjroper."  The  plaintiff  also  introduced  a  copy,  from  the 
recorder's  ofiice  of  Pike  county,  of  a  deed  from  said  Maria, 
Sarah  and  Ann  to  Delano,  for  the  same  land,  dated  the  5th 
day  of  February,  1827,  with  a  certificate  of  acknowledg- 
ment thereto  before  one  Whitmore,  a  commissioner  of  deeds 
for  New  York  city,  dated  the  Gth  day  of  February,  1827, 
with  the  further  certificate  thereto  of  the  clerk  of  the  court 
of  common  pleas  for  the  city  and  county  of  New  York, 
under  the  seal  of  said  court,  and  dated  the  3d,day 
*of  August,  1855,  "  that  the  deed,  of  which  the  fore-  [*131] 
going  and  attached  pm'ports  to  be  a  copy,  as  appears 
from  said  copy,  was  executed  and  acknowledged  in  con- 
formity with  the  laws  of  the  state  of  New  York."  The 
plaintiff  proved  the  death  of  said  Rachel  prior  to  the  date 
of  the  deed  to  Delano,  and  a  conveyance  of  the  land  in  con- 
troversy from  Delano  to  the  plaintiff. 

139 


131       '  HuKT  V.  McCaetxey.  [Dec, 

Upon  this  evidence  the  conrt  found  the  defendant  guilty  of 
unlawf  all_y  withholding  the  sixty  acres,  which  the  pleadings 
admitted  the  defendant  in  possession  of,  and  not  guilty  as 
to  the  balance  of  the  premises  in  controversy,  and  the  de- 
fendant excepted. 

To  reverse  the  judgment  of  the  circuit  court,  it  is  insisted 
that  neither  of  the  deeds,  except  the  one  from  Delano  to  the 
plaintiff,  were  sufficiently  proved,  and  that,  under  the  will 
of  Sickles,  the  land  in  controversy  did  not  pass  to  the  widow 
and  three  daughters  of  the  testator. 

Deeds  for  lands  lying  in  this  state,  executed  in  another 
state  or  territory  of  the  Union,  or  in  the  District  of  Colum- 
bia, which  are  executed  and  acknowledged,  or  proved  accord- 
ing to  the  laws  of  the  place  where  made,  may,  by  our  laws, 
be  read  in  evidence,  without  further  proof  of  execution. 
Statutes  of  111.  1855,  p.  162. 

The  ordinary  way  of  proving  conformity  with  the  law  of 
the  place  of  execution  is  b}'  the  production  of  the  statutes 
of  the  state  or  territory  authorizing  the  mode  of  execution 
and  acknowledgment  adopted. 

In  such  case,  it  will  appear  from  an  inspection  of  the  deed 
and  acknowledgment,  or  proof,  in  connection  with  the  law 
of  the  place  where  made,  whether  the  mode  adopted  is  in 
conformity  with  the  law  of  such  place. 

But  the  statute  provides  another  and  more  convenient 
mode  of  proving  the  fact  of  conformity  with  the  law  of  the 
place  of  execution :  by  the  certificate  of  any  clerk  of  a  court 
of  record  within  the  state,  territory  or  district  where  the 
deed  may  have  been  executed,  under  the  seal  of  such  court, 
"that  such  deed  or  instrument  is  executed  and  acknowl- 
edged, or  proved,  in  conformity  with  the  laws  of  such  state, 
territory  or  district."  Statutes  of  111.  1855,  pp.  156  and 
167. 

This  statutory  mode  is  adopted  in  relation  to  these  deeds, 
and  the  certificates  attached  to  the  two  first  are  in  the  lan- 
guage of  the  statute;  and  the  certificate  attached  to  the 
third  varies  onh^  from  them  in  using  the  word  "  was,"  instead 
of  the  word  "  is,"  used  in  the  statute. 

All  these  certificates  refer  to  the  deed  and  acknowledjj:- 
ment,  or  proof,  concerning  which  the  officer  certifies,  and 

140 


1856.]  HuET  V.  McCaetnby.  132 

it  is  apparent  they  were  made  with  reference  to  the 
laws  applicable  to  *them ;  the  laws  in  force  at  the  [*132] 
time  the  acknowledgment  or  proof  purports  to  have 
been  taken  and  certified. 

It  is  immaterial  whether  the  certificate  be  in  the  past  or 
present  tense,  so  that  it  appears  from  the  certificate  that  the 
officer  decides  the  deed  executed  and  acknowledged,  or 
proved,  in  conformity  with  the  laws  of  the  place  in  force  at 
the  time  the  act  was  done ;  and  it  must  be  intended,  from 
the  language  of  these  certificates,  that  the  officer  certifying 
had  in  view  the  laws  applicable  to  them,  and  not  laws  sul> 
sequently  enacted.  The  statute  of  1851  authorizes  the  same 
mode  of  proof  of  conformit}^  where  a  copy  of  a  deed,  so 
executed  and  acknowledged,  or  proved,  and  which  was  re- 
corded before  the  passage  of  that  statute,  is  used  in  evidence. 
Statutes  of  111.  1855,  p.  167. 

The  certificate  of  acknowledgment  to  the  deed  from  John- 
son to  Sickles  clearly  refers  to  the  deed  as  the  instrument 
executed  and  acknowledged  by  Johnson,  and  although  the 
officer  certifying  calls  it  "  the  within  power  of  attorney,"  it 
is,  in  fact  and  in  law,  a  deed  of  conveyance,  and  the  name 
by  which  he  calls  it  can  not  change  its  character. 

Ko  question  is  made  as  to  the  sufficiency  of  the  execution 
and  proof  of  the  wiU  of  Sickles,  to  pass  land  lying  in  this 
state,  and  we  can  not  doubt,  giving  force  to  all  the  provisions 
and  language  of  the  will,  that  it  was  the  intention  of  the 
testator  to  vest  a  life  estate  of  one-fourth  of  the  Illinois  land 
in  Rachel,  his  widow,  with  remainder  in  fee  to  Maria,  Sarah 
and  Ann,  the  daughters  of  the  testator,  and  three-fourths  of 
the  same  in  said  daughters  in  fee ;  and  in  case  of  sale  of  the 
lUinois  land,  that  they  should  have  the  proceeds  in  propor- 
tion to  their  respective  interests  in  the  land.  The  words 
"all  my  real  and  personal  estate"'  necessarily  include  this 
land,  and  the  subsequent  direction  to  his  executors,  and  of 
whom  these  devisees  are  a  part,  to  sell,  "or  otherwise,  as 
they  shall  see  fit  and  proper,"  does  not  except  or  take  this 
land  out  of  the  general  clause,  but  in  connection  with  that 
clause,  amounts  to  a  recommendation  to  convert  the  same 

into  money,  or  to  make  such  change  in  the  same  as,  in  the 
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opinion  of  his  executors,  would  be  advantageous.  On  the 
death  of  the  widow  of  Sickles,  the  daughters  succeeded  to 
the  whole  estate,  and  their  title  is  vested  in  the  plaintiff. 

Judgment  affirmed 


[-133]    *TH0iiAs  HoETON  V.  Solomon  Ceitchfield. 

Appeal  from  Ftdton. 

Jui)G5iENT  —  By  court  having  jurisdiction  —  Effect  of. —  K  a  court  has 
jurisdiction  of  the  person  and  of  the  cause  of  action,  its  judgment, 
whether  foreign  or  domestic,  will  be  conclusive  upon  the  parties. 

Presumption  as  to  jtjrisdictiox. — Where  a  party  was  sued  and  ap- 
peared before  a  justice  of  the  peace  in  Oliio,  and  there  successfully 
defended,  and  the  suit  was  taken  by  ai)peal  to  the  common  pleas, 
without  any  service  upon  or  notice  to  the  defendant,  in  which  court 
a  judgment  was  obtained  against  him,  it  will  be  presumed  that  the 
common  pleas  of  Ohio  had  jurisdiction. 

It  will  be  presumed  that  a  court  which  pronounces  a  judgment  has 
jui'isdiction,  unless  the  fact  is  shown  to  be  otherwise.^ 

Party  may  impeach  judgment,  when. —  A  party  may  show  that  an 
appeal  would  not,  without  a  new  summons,  continue  a  cause  in  court, 
and  then  he  may  go  behind  the  judgment,  and  into  the  merits  of  the 
indebtedness. 

Proceedings  before  justice. —  In  proceedings  before  a  justice  of  the 
peace,  it  need  not  appear  whether  the  judgment  was  for  debt  or 
damages. 

Cited  :  Judgment  for  gross  amount  of  debt  and  damages,  23  111.  341 ; 
regularity  of  judgment,  30  111.  53 ;  informal  judgment  sustained,  68  111. 
377.  When  foreign  judgment  conclusive,  25  lU.  103  [87].  Rule  for 
jurisdiction,  34  111.  170.  Purchaser  not  affected  by  guardian's  misap- 
propriation of  purchase  money,  46  lU.  319.  When  judgment  can  not  be 
attacked  collaterally,  63  111.  154. 

1  Wells  V.  Mason,  4  Scam.  84 ;  Keuney  v.  Greer,  13  111.  432 ;  Clark  v. 
Thompson,  47  111.  25 ;  Tug  Montauk  v.  Walker,  47  111.  335 ;  Swearengen 
V.  Gulick,  67  111.  208 ;  Turner  v.  Jenkins,  79  111.  228.  But  the  presump- 
tion may  be  rebutted  even  collaterally,  as  where  the  record  shows  insuf- 
ficient service,  and  there  is  no  finding  from  which  other  service  may  be 
inferred.  Clark  v.  Thompson,  47  111.  25 ;  Osgood  v.  Blackmore,  59  111. 
261.  It  is  a  question  dependent  upon  the  law,  and  not  upon  averments 
in  pleas.  Thomas  v.  The  People,  107  111,  517.  The  finding  of  a  court  as 
to  its  jurisdiction  is  not  conclusive  where  the  record  discloses  the  evi- 
dence upon  which  it  acted.    Senichka  v.  Lowe,  74  lU.  274. 
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Ceitchfield  sued  Horton  originall}^,  in  1853,  before  a 
justice  of  the  peace  in  Knox  county,  Ohio,  on  a  claim  of 
$60  for  medical  services.  Trial  was  had  by  jmy  and  a  ver- 
dict returned  for  defendant,  Horton,  when  judgment  was 
rendered  for  costs  against  Critchfield.  Critchfield  appealed 
to  the  common  pleas  of  said  Knox  county,  Ohio  (but  Hor- 
ton had  no  notice  of  such  appeal),  and  at  the  following 
September  term  of  such  court  judgment  was  entered  by 
default  against  Horton  for  $60  damages,  and  $19.62  costs. 

Upon  this  judgment  Critchfield  brought  suit  before  a 
justice  of  the  peace  of  Fulton  county,  Illinois,  and  recov- 
ered judgment,  from  which  Horton  appealed  to  the  Fulton 
circuit  court.  At  the  May  term,  1856,  of  that  court  a  trial 
was  had  before  Judge  Thompson  and  a  jury. 

On  the  trial  the  ajjpellee  offered  in  evidence  a  certified 
copy  of  the  proceedings  and  judgment  of  Knox  common 
pleas.  Ohio,  embracing  the  justice's  transcript.  The  exem- 
plification shows  no  notice  to  the  appellant  in  this  court 
(Horton),  of  the  appeal  to  the  Knox  common  pleas,  hy  per- 
sonal service  or  otherwise.  The  appellant  objected  to  the 
exemplification,  but  the  court  permitted  the  same  (under 
exception)  to  be  read  to  the  jury. 

Tliis  was  all  the  evidence  introduced  by  the  plaintiff 
below  (appellee) ;  and  the  appellant  then,  in  support  of  the 
issues  on  his  part,  offered  to  prove  by  Caroline  Horton, 
sworn  as  a  witness,  that  the  appellant  removed  from  the 
state  of  Ohio  and  came  to  Illinois  within  five  days  after  the 
trial  had  and  judgment  rendered  before  the  Knox  county, 
Ohio,  justice,  as  specified  in  the  transcript  offered  in  evi- 
dence, and  that  he  had  ever  since  resided  in  Illinois, 
and  had  not  been  in  the  limits  *of  Ohio  since  his  re-  [*131] 
moval  therefrom;  also  that  said  Horton  (appellant) 
was  not  in  the  state  of  Ohio  when  judgment  was  rendered 
against  him  by  the  Knox  common  pleas ;  and  that  he  had 
no  knowledge  of  the  pendency  of  such  cause  in  said  com- 
mon pleas,  and  only  had  notice  of  the  trial  before  the  jus- 
tice. 

The  appellant  also  offered  to  prove  by  the  same  witness 
that  she  was  present  when  the  said  cause  was  tried  before 
the  justice  in  Ohio;  that  said  suit  was  brought  for  medical 
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services  claimed  to  have  been  rendered  .in  part  to  tlie  wit- 
ness at  her  request,  and  that  she  being  a  daughter  of  appel- 
lant, the  appellee  claimed  compensation  from  appellant; 
that  no  services  whatever  were  ever  rendered  to  the  witness 
by  appellee,  and  that  she  never  requested  him  to  perform 
any.  To  all  which  evidence  the  appellee  objected,  and  the 
court  sustained  the  objection  and  refused  to  allow  the  evi- 
dence to  be  given  to  the  jury;  to  which  the  appellant 
excepted. 

The  appellant  then  produced  Marion  Horton  as  a  witness, 
and  offered  to  prove  by  him  (being  sworn)  that  he  was  also 
present  when  the  said  cause  was  tried  before  the  said  Knox 
county,  Ohio,  justice,  and  testified  therein;  that  all  of  the 
appellee's  demand  in  said  suit  which  was  not  for  services  to 
Caroline  Horton,  it  was  claimed  was  for  services  rendered 
to  the  witness,  as  the  son  of  the  appellant,  at  the  request  of 
the  witness ;  and  that  in  reality  no  services  whatever  were 
ever  rendered  to  the  witness  by  the  appellee,  but  that  at  the 
time  when  the  w^itness  was  sick,  and  the  appellee  claimed 
to  have  attended  him,  one  Dr.  Eussell  was  employed  to 
attend  upon  the  witness,  and  did  so,  and  that  appellee  never 
did  render  any  such  service.  And  appellant  proposed  to 
prove  by  said  witness  that  appellee  admitted  in  the  presence 
of  the  witness,  at  the  trial  before  the  said  justice,  that  ap- 
pellant was  not  in  debt  to  him  (appellee)  for  medical  services 
in  any  sum  whatever.  All  which  evidence  the  court,  under 
objections  from  appellee,  refused  to  permit  to  be  given  to 
the  jury,  and  the  appellant  excepted. 

This  was  all  the  evidence  offered ;  and  the  jury  returned 
a  verdict  as  follows:  "We,  the  jurors,  find  a  verdict  in 
favor  of  the  plaintiff  for  seventy-nine  dollars  and  sixty-two 
cents  ($79.  G2)." 

The  appellant  then  entered  his  motion  for  a  new,trial,  and 
assigned  the  following  reasons  in  support  thereof:  The 
court  wrong-full}'-  admitted  the  evidence  of  the  plaintiff  to 
the  jury.  The  court  erroneously  excluded  the  evidence 
offered  by  the  defendant.  The  verdict  is  contrary  to  the 
law  and  evidence,  and  exceeds  the  sum  proven.  The  ver- 
dict is  informal  and  erroneous,  and  does  not  find 
[*135]  the  issues  in  the  case.     The  verdict  *fails  to  find  the 

144 


1S5G.]  HoETON  V.  Ceitchfield.  135 

amount  of  debt  and  the  amount  of  damages.  The  court 
overruled  the  motion,  and  the  appellant  excepted. 

The  court  thereupon  entered  judgment  as  follows:  "  Or^ 
dered  by  the  court  that  the  plaintiff  have  and  recover  of 

and  from  the  defendant  the  sum  of  $79.62  for  his as 

per  the  verdict  of  the  jury  rendered  herein,  together  with 
his  costs  in  this  behalf  expended,  as  well  in  the  court  below 
as  in  this  com't,  and  may  have  execution  therefor." 

The  cause  is  now  brought  to  this  court  by  appeal,  and  the 
appellant  assigns  for  error  the  following : 

The  circuit  court  erred  in  admitting  the  evidence  of  the 
plaintiff  below  to  the  jury. 

The  circuit  court  erred  in  excluding  the  evidence  offered 
by  the  defendant  below. 

The  circuit  court  erred  in  refusing  to  grant  a  new  trial. 

The  circuit  court  erred  in  entering  judgment  upon  the 
verdict. 

The  judgment  of  the  circuit  com't  is  informal  and  er- 
roneous. 

GouDY  and  Judd,  for  appellant.  "W.  C.  Kellogg,  for 
appellee. 

ScATEs,  C.  J.  The  plaintiff  was  sued  before  a  justice  and 
judgment  rendered  against  him  on  appeal  to  the  circuit  court 

for  $79.62,  "for  his as  per  the  verdict,"  etc.,  which 

had  omitted  to  specify  whether  they  found  debt  or  damages. 

The  proof  shown  in  support  of  this  finding  was  the  ex- 
emplification of  a  record  of  a  court  of  common  jDleas  in 
Knox  county,  Ohio,  commenced  before  a  justice  of  the 
peace  there,  before  whom  plaintiff  appeared  and  defended, 
and  afterward  taken  by  appeal  to  the  common  pleas,  where 
defendant  here  recovered  a  judgment  for  $60. 

The  first  and  most  important  question  presented  is,  the 
plaintiff's  right  to  go  behind  this  judgment  into  the  original 
cause  of  action,  or  is  he  concluded  by  this  judgment  ?  The 
act  of  congress  under  the  constitution  has  given  this  judg- 
ment the  same  force  and  effect  as  evidence  in  every  state 
that  it  has  in  Ohio,  where  rendered.  Act  26th  May,  1790 ; 
Rev.  Stats.  1815,  p.  621. 

While  a  judgment  rendered  without  due  notice  or  appear- 
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ance  is  a  nullity  [Bimeler  v.  Dawson  et  al.  4  Scam.  R. 
536),  or  without  jurisdiction  of  the  person  or  cause  of  ac- 
tion, yet  where  the  court  has  jurisdiction  of  both, 
[*136J  the  judgment  will  be  -conclusive  upon  the  parties. 
And  this  is  as  applicable  to  foreign  as  to  domestic 
judgments. 

The  doubt  did  not  arise  as  to  the  principle  of  law,  but 
whether  the  facts  presented  a  case  for  its  application  to  cut 
off  plaintiff  from  denying  the  original  cause  of  indebted- 
ness. We  are  of  opinion  that  the  record  is  conclusive  upon 
the  plaintiff.  The  plaintiff  was  personally  served  and  ap- 
peared before  the  justice  of  the  peace  in  Ohio.  Although 
no  further  service  or  appearance  is  shown  in  the  common 
pleas,  to  which  the  cause  was  taken  by  appeal,  and  admit- 
ting that  plaintiff  could  have  shown  that  there  was  neither, 
yet  the  judgment  rendered  by  the  common  pleas  we  think 
jprima  facie  evidence  of  jurisdiction  by  appeal,  and  the 
plaintiff  should  rebut  this  presumption  by  showing  that 
the  laws  of  Ohio  required  another  service  to  the  common 
pleas. 

This  court  has  held  that  appeals  from  inferior  to  superior 
courts,  for  the  purposes  of  trials  de  now,  are  unknown  to 
the  common  law  and  depend  upon  statutes  {The  ScJiooner 
Constitution  v.  Woodwort/i,  1  Scam.  R.  512) ;  yet  in  the  case 
of  Bimeler  v.  Dawson  et  al.,  the  court  say  a  service  by 
leaving  a  copy  at  party's  place  of  residence  is  jprhna  facie 
a  good  personal  service  in  the  common  pleas  of  Ohio,  for 
the  court  will  presume  the  party  to  have  been  a  citizen  at 
the  time  that  the  court  had  jurisdiction,  and  the  proceed- 
ings in  conformity  to  the  laws  of  the  state  are  valid.  The 
states  have  power  to  regulate  these  matters  for  themselves. 
Welch  et  al.  v.  Sykes,  3  Gil.  E-.  197.  The  presumption  in 
their  favor  must  prevail  until  the  fact  is  shown  to  be  other- 
wise. Boyden  v.  Fitch,  15  John.  E.  140;  Shiimioay  v.  Still- 
man,  6  Wend.  B.  449 ;  Holt  v.  Alloway,  2  Blackf.  R.  108 ; 
Thurber  v.  Blackhourne,  1  E".  Hamp.  R.  242 ;  Buchanan  v. 
Eucler,  9  East  R.  192. 

The  plaintiff  offered  to  show  that  he  left  Ohio  soon  after 
the  trial  before  the  justice  and  has  not  since  returned  there, 
and  that  he  did  not  owe  the  debt.     Had  he  first  shown  that 
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by  the  laws  of  Ohio  an  appeal  simply  did  not  transfer  and 
continue  the  cause  in  the  common  pleas  without  a  new  sum- 
mons, he  would  have  put  himself  in  a  position  to  go  behind 
the  judgment  into  the  original  grounds  of  indebtedness. 

In  original  actions  of  debt  in  the  circuit  court,  we  have 
held  that  the  jury  in  finding  their  verdict,  and  the  court  in 
the  rendition  of  judgment,  must  distinguish  between  the 
debt  and  damages.  1  Scam,  R.  406;  2  id.  565;  3  id.  96; 
1  Gil.  E.  670;  3  id.  475;  11  lU.  E.  452,  562;  12  id.  61;  11 
id.  248. 

The  doctrine  has  never  been  applied  to  proceedings  on 
appeals,  in  which  parties  proceed  on  the  merits  without 
pleadings,  but  according  to  the  proofs  and  very  right.  Where 
a  technicality  presents  no  vital  and  meritorious  claim 
*for  the  discovery  of  truth,  and  the  furtherance  of  [*137]. 
right  and  justice,  it  can  have  no  enlargement  of  its 
sphere  of  action  from  us.  "We  can  see  no  advantage  or 
detriment  to  the  one  party  or  the  other  in  its  application  to 
this  class  of  cases.  The  statute  has  required  all  matters  of 
a  nature  to  be  consolidated,  and  which,  when  so  done,  da 
not  exceed  $100,  to  be  included  in  suits  before  justices.  The 
bar  may,  doubtless,  be  as  broad  as  the  causes  of  action  sup- 
posed to  be  litigated.  It  is  immaterial  whether  the  recov- 
ery be  of  debt  or  damages.  It  might  be  otherwise  and 
questionable,  where  the  party  pleads  specially  and  in  writing. 
The  record  ought  to  show  that  the  deht  or  damage  declared 
for  was  recovered.  If  not,  a  difficult  question  of  identity  of 
causes  might  arise  on  a  second  suit. 

There  is  a  show  of  reason,  at  least,  in  support  of  the  rule 
as  laid  down,  being  conformable  to  the  strict  rules  of  plead- 
ing at  the  common  law  by  which  we  are  governed.  But  we 
can  find  no  show  of  reason  to  support  its  extension  and 
application  to  pleadings  ore  tenus  before  justices. 

Judgment  affirmed. 
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John  F.  Hamakee  v.  Susajstna  Hamakrb. 
Error  to  Cass. 

Divorce  —  Causes  for— Statute.— The  court  will  not  allow  divorces, 
under  the  eighth  section  of  the  act  in  relation  to  that  subject,  except 
for  such  causes  as  are  named  in  the  act,  and  as  were  sufllcient  under 
the  canon  and  common  law. 

Occasional  pai'oxysms  of  hereditary  insanity,  before  marriage,  unknown 
to  the  husband,  do  not  furnish  a  ground  for  divorce.  Nor  does  com- 
plete insanity  after  maiTiage. 

The  bill  shows  that  complainant  is  a  resident  of  Cass 
county,  IlUnois,  and  had  resided  there  more  than  one  year 
next  before  the  fihng  of  the  bill ;  that  the  parties  intermar- 
ried on  the  13th  of  January,  1853;  that  the  respondent  is 
incurably  insane,  and  was  insane  at  the  date  of  the  marriage. 
That  shortly  after  the  marriage,  respondent  exhibited  symp- 
toms of  insanity,  which  soon  became  settled  and  confirmed 
insanity,  its  manifestations  being  absent-mindedness,  and 
causeless  and  violent  paroxysms  of  anger  and  other  pas- 
sions ;  that  for  three  years  next  before  the  marriage,  respond- 
ent had  exhibited  manifestations  of  insanity  similar  to  those 
now  manifested  in  her  state  of  confirmed  insanity,  and  that 
this  insanity  of  respondent  was  unknown  to  the  complain- 
ant until  after  the  marriage.  Complainant  prays  a  di- 
vorce. 
[*138]  *At  the  ]^ovember  term,  1855,  process  having  been 
duly  served,  a  conservator  ad  litem  was  appointed 
by  the  court,  who  answered,  denying  all  the  allegations  of 
the  complainant's  biU,  and  the  case  was  then  referred  to  the 
master,  who  reported  the  proofs : 

Elias  Yalentine  deposes  that  complainant  has  resided  for 
the  last  nine  years  in  Cass  county,  Illinois. 

Master  reports  that  the  records  of  the  Cass  county  court 
show  that  complainant  and  respondent  intermarried  on  the 
13th  of  January,  1853. 

Maria  M.  Fox  deposes  that  she  has  known  respondent 
from  a  period  shortly  after  her  marriage,  and  thinks  she  has 
been  insane  at  times  ever  since.  Her  insanity  has  mani- 
fested itself  in  violent  and  causeless  anger,  especially  directed 

Cited  :  40  lU.  342 ;  66  lU.  88.  See  Starr  &  C.  lU.  Stat.  885,  ch.  40,  IT  1. 
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toward  her  husband.  Eespondent  frequently  threatened 
the  hfe  of  her  husband.  Kespondent's  mother  has  long 
been  insane,  and  the  manifestations  of  her  insanity  were 
like  those  exhibited  by  respondent. 

John  H.  Fox  testified  to  the  same  facts  set  forth  in  the 
deposition  of  Maria  M.  Fox. 

Margaret  Keam  deposed  that  she  lived  in  the  family  of 
complainant.  Every  effort  was  made  by  complainant  and 
others  of  the  family  to  please  the  respondent,  but  she  was 
almost  continually  in  a  rage,  and  frequently  threatened  to 
take  the  life  of  complainant  and  of  witness.  Respondent 
twice  hid  a  butcher  knife  about  the  bed  of  complainant, 
with  the  purpose,  as  respondent  avowed,  after  the  knife  had 
been  discovered,  of  taking  complainant's  life.  Eespondent 
once  attempted  to  kill  witness,  inflicting  a  severe  wound 
with  a  butcher  knife. 

John  Pfeil  testifies  that  the  house  of  complainant  was 
burned,  and  that  respondent  afterward  admitted  that  she 
purposely  set  the  fire,  stating  how  it  was  done ;  and  that  the 
circumstances  attending  the  fire  confirmed  the  truth  of  her 
admission.  During  a  sickness  of  complainant,  which  was 
protracted  and  severe,  respondent  so  neglected  him  that  his 
father  was  under  the  necessity  of  taking  complainant  to  his 
own  house. 

Adam  Price  testifies  that  respondent,  for  three  years 
before  her  marriage,  lived  in  the  family  of  witness,  and, 
during  those  three  years,  respondent  frequently  exhibited 
strong  passion,  waywardness  and  singularity,  so  marked  as 
to  elicit  the  remark  of  witness  at  the  time  that  respondent 
would  be  insane,  like  her  mother,  who  was  then  in  a  con- 
firmed state  of  insanity. 

Respondent  so  conducted  toward  the  children  of  witness, 
that  fears  were  entertained  that  she  would  kill  them.  When 
in  a  passion,  respondent  would  clench  her  hands,  gnash  her 
teeth,  and  show  great  rage  without  cause ;  was  absent-minded, 
and,  without  any  known  cause,  would  sigh  and  moan 
as  if  in  -great  distress.  Her  general  appearance  [*139] 
was  that  of  a  person  of  deranged  mind.  She  ab- 
sented herself  frequently  for  days  without  notice  and  with- 
out explanation.    Thinks  complainant  did  not  know  anything 
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of  respondent's  insanity  before  marriage,  as  he  had  but  little 
opportunity  of  seeing  her. 

Susan  Price  states  the  same  facts  testified  to  by  Adam 
Price,  with  the  additional  statement  that  "witness  frequently 
feared  that  respondent  would  take  her  hfe,  and  that  She 
lived  in  dread  of  respondent. 

Andrew  McFarlan  states  that  he  is  superintendent  of  the 
state  hospital  for  the  insane ;  that  respondent  is  in  charge 
of  deponent  as  a  patient,  and  is  probably  incurably  insane. 
Her  manifestations  of  insanity  are  the  usual  symptoms  of 
dementia.  Upon  the  basis  of  her  present  condition,  and 
assuming  the  testimony  of  the  witness  as  to  her  conduct 
before  marriage  to  be  true,  witness  is  of  opinion  that  there 
is  strong  evidence  of  the  insanity  of  respondent  previous  to 
her  marriage,  in  January,  A.  D.  1853. 

Y  A.  Turpin  is  a  practicing  physician,  and  an  expert  in 
cases  of  insanity.  Heard  the  testimony  of  witness  herein- 
before set  forth,  and  is  satisfied  that  respondent  was  insane 
before  her  marriage,  and  is  aow  incurably  insane. 

P.  B.  Conn  is  a  practicing  physician.  Has  heard  the  tes- 
timony of  the  witness  in  this  case,  and  is  of  the  opinion  that 
respondent  was  insane'  before  her  marriage,  and  is  now  in- 
curably insane. 

A  trial  was  had  at  the  l^ovember  term,  1856,  when  a  de- 
cree was  rendered  dismissing  the  bill  at  complainant's  costs, 
without  prejudice. 

To  reverse  this  decree  and  obtain  a  decree  ,for  divorce 
this  writ  of  error  is  sued  out. 

J.  Geimshaw  and  H.  E.  Dummek,  for  plaintiff  in  error. 
N.  M.  Knapp,  for  conservator. 

ScATES,  C.  J.  The  grounds  presented  in  the  bill  for  a  di- 
vorce are  insanity  at  the  time  of  making  the  marriage  con- 
tract and  the  marriage,  and  confirmed  and  incurable  insanity 
since. 

E'otwithstanding  the  eighth  sisction  of  the  act  in  relation 
to  divorces  has  conferred  a  discretionary  power  upon  the 
courts,  if  literally  understood,  yet  the  court  has  not  so  con- 
strued it,  but  confines  itself  to  the  common  or  canon  law 
and  statutory  causes.      Kev.  Stats.  18-15,   p.    197,  sec.  8; 
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Birlcby  V.  BiTJd>y  et  al.  15  111.  E.  120 ;  Yignos  v.  Yignos, 
id.  186;  Harman  v.  Harman,  16  id.  85.  The  largest 
extent  of  that  section  *would  be  to  include  the  com-  [*140] 
mon  law  causes  which  had  been  omitted  in  the  enu- 
n^eration  in  the  statute.  The  list  of  causes  thus  enlarged 
or  defined  would  stand,  from  the  bonds  of  matrimony  at 
the  common  law:  pre-contract;  consanguinity  or  relation 
by  blood ;  affinity  or  relation  by  marriage ;  and  corporeal 
infirmity  or  impotency ;  and  from  bed  and  board  only  at 
common  law,  adultery,  and  cruelty.  There  is  added  by 
statute  three  additional  causes :  willful  desertion,  or  absence 
without  reasonable  cause  for  two  years ;  habitual  drunken- 
ness for  the  space  of  two  years;  and  conviction  of  felony  or 
other  infamous  crime.     Harrnan  v.  Harman^  ubi  supra. 

Xow  insanity  is  not  among  the  causes  known  to  the  com- 
mon  law,  nor  is  it  found  among  the  new  causes  created  and 
defined  b}^  our  statute.  Unless  we  assume  to  exercise  a  dis- 
cretion under  the  general  language  of  the  eighth  section,  we 
could  hardlv  find  a  warrant  for  sustaining  the  bill.  But  we 
have  in  the  cases  cited  already  determined  that  no  such  dis- 
cretion was  conferred  by  the  act.  The  pitiable  misfortune 
of  the  defendant,  who,  for  want  of  reason  to  guide  her,  ap- 
peared in  the  court  below,  and  here,  by  a  conservator  of  the 
court's  appointment,  would  hardly  call  upon  us  to  make  a 
j)recedent  for  casting  her  off  from  her  only  domestic  stay 
and  support. 

If  the  contract  is  void  it  could  only  be  so  upon  grounds 
common  to  all  contracts ;  that  is,  for  Vv^ant  of  sound  mind, 
capable  of  making  and  assenting  to  a  contract.  Yet  putting 
the  contract  upon  that  ground,  and  still  the  proof  shows 
that  before,  and  at  the  time  of,  and  for  some  time  after,  the 
marriage,  the  defendant  suffered  only  occasional  paroxysms 
of  insanity,  and  in  the  intervals  was  capable  of  all  the  duties 
of  a  citizen  or  a  wife.  The  plaintiff  would,  upon  the  com- 
mon principle,  be  required  to  show  that  she  entered  into* 
this  contract  and  relation  during  a  period  of  mental  inca- 
pacity, while  under  an  insane  paroxysm.  The  bill  alleges 
the  fact  and  the  evidence  shows  the  contrary.  Indeed,  the 
plaintiff  proceeds,  according  to  his  allegations  and  proofs, 
upon  the  ground  that  he  was  cheated  and  defrauded  by  a 
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concealment  or  a  want  of  knowledge  of  the  fact  before  the 
marriage.  If  this  be  true  as  a  matter  of  law  or  fact,  it 
would  be  ground  of  recover}^  of  damages  against  those 
practicing  the  fraud,  rather  than  a  ground  of  rescission  of 
the  marriage  contract  itself,  unless,  indeed,  the  law  guamn- 
ties  to  every  husband  a  rational  mental  standard  for  the 
mind  of  a  wife.  I  know  of  no  such  standard  for  lunacy  or 
insanity.  It  is  true  equity  might  protect  a  natural  fool 
from  pretenses  of  entering  into  such  relations,  by  which 
others  might  seek  to  despoil  them  of  their  property.  But 
idiocy  is  a  very  different  thing  from  lunacy  and  insanity.' 
Tet  it  may  be  that  these,  while  laboring  under  par- 
[*14:1]  oxysms  -rendering  them  totally  incapable  of  con- 
senting, would  find  a  like  protection  from  spoliations 
of  the  designing.  An  application  on  their  behalf  for  pro- 
tection against  the  designing  and  cunning  would  present 
the  question  in  a  totally  different  light.  A  court  of  equity 
would  find  modes  of  protection,  by  appointing  a  trustee  for 
the  property;  and  this  might  be  done  witthout  rescinding 
the  contract.  Upon  the  power  to  rescind  upon  this  ground, 
I  am  not  now  called  on  to  decide,  and  would  not  without 
full  examination.  But  so  far  as  the  existence  of  occasional 
paroxysms  of  hereditary  insanit}^  before  marriage,  and 
unknown  to  the  husband,  are  presented  as  a  ground  of 
divorce,  the  question  does  arise,  and,  I  am  of  opinion,  affords 
no  cause  of  divorce,  nor  general  ground  for  rescinding  the 
marriage  contract,  on  account  of  fraud,  mistake  or  inade- 
quacy. 

So  far  from  presenting  features  appealing  to  our  feelings 
of  sympathy  or  sense  of  justice,  for  this  kind  of  relief,  it 
rather  wears  the  aspect  of  brutal  insensibility,  to  cast  off 
the  poor,  unfortunate  wife  and  unoffending  mother.  If 
there  be  a  period  during  the  marital  relation,  when,  more 
than  at  any  other,  the  tenderest  care,  support  and  watch- 
fulness of  an  affectionate  husband  is  demanded,  it  is  while 
the  wife  is  helpless'f rom  sickness  or  insanity.  To  make  this 
misfortune,  the  greatest  that  can  befall  us,  the  ground  of 
the  next  greatest  wrong  and  injustice,  would  be  truly  adding 
insult  and  injury  to  providential  misfortune.  But  where  to 
put  the  unfeeling  husband  who  would  thrust  his  wife  away^ 
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because  she  had  become  totally  incapable  of  self-care,  must 
be  left  to  the  dictates  of  Christian  humanity. 

The  procreation  and  nurture  of  children  being  one  of  the 
objects  of  marriage,  the  law  has  provided  that  corporeal 
infirmity,  or  impotency,  before  marriage,  shall  be  cause  to 
dissolve  it.  This  provision  is  made  for  a  sound  body,  but 
none  f  :'r  the  mind.  If  there  be  here  incongruity,  incon- 
sistency ,  irrationality,  we  can  only  say,  we  do  not  make,  but 

interpret  and  apply,  the  rule. 

Decree  afirmed. 


*WiLLiAM  Tkenchaed  V.  Samuel  "Waenek.       [*142] 
Appeal  from  Morgan. 

Contingent  lien. — "Where  a  lien,  to  secure  the  payment  of  money,  has 
been  given  upon  one  parcel  of  property,  and  also  a  hen  upon  another 
parcel  in  case  the  first  should  be  insufficient,  the  second  lien  is  a  con- 
tingent one,  and  the  insufficiency  of  the  first  parcel  must  be  shown 
before  the  lien  upon  the  second  becomes  specific  and  absolute. 

Averment  in  bill  —  Proof. —  Where  an  averment  in  a  biU  of  chancery 
is  neither  admitted  nor  denied,  it  must  be  proved  by  at  least  one  wit- 
ness. 

Decree  —  Wliat  record  must  slioio  to  support. —  Where  the  court  below 
decides  a  case  upon  facts  known  to  it,  the  record  must  set  forth  suffi- 
cient of  those  facts  to  sustain  the  decree. 

This  was  a  bill  in  chancery  filed  by  Warner  against  Trench- 
ard,  alleging  that  in  January,  a.  d.  1854,  he  rented  to 
Trenchard  a  certain  portion  of  his  farm,  and  that  Trenchard 
entered  into  articles  of  agreement  with  him  (Warner),  by 
which  Warner  agreed  "  to  furnish  the  house  where  Trench- 
ard then  hved,  and  the  lots  and  stables  and  fire- wood  for 
his  use,  and  fifty  acres  of  land  to  be  tended  in  corn,  land  to 
be  well  broke,  in  good  time,  and  planted  in  due  season  and 
tended  well,"  for  which  Warner  agreed  to  pay  eight  cents 
per  bushel  in  the  shock,  to  be  measured  when  well  dried. 
Warner  agreed  to  pay  Trenchard  $370  on  said  corn;  if  said 
corn  does  not  pay  tliis  amount,  then  Trenchard's  wheat  cro[) 
was  bound  for  the  money,  to  be  allowed  the  market  price 

Cited  :  5  Bradw.  201 ;  15  Bradw.  250. 
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for  the  wheat.  Trenchard  to  pay  "\rarner  ten  per  cent,  on 
the  money  until  it  was  paid.  Warner  alleging  that  he  has 
already  paid  to  Trenchard  the  said  $370  in  February,  1855. 

Warner  further  alleges  that  the  corn  crop  raised  by 
Trenchard,  on  the  fifty  acres,  will  not  be  sufficient  to  pay  the 
said  sum  of  $370,  and  the  interest  upon  it,  according  to  the 
terms  of  the  agreement.  That  Warner  rented  to  Trenchard 
another  fifty  acres  to  be  in  wheat  upon  shares.  Warner  to 
have  one-thu'd  and  Trenchard  two-thirds  of  the  crop,  with 
an  agreement  that  Warner  should  have  a  lien  upon  Trench- 
ard's  share  of  the  wheat  to  pay  Warner  for  any  deficiency 
there  might  be  in  the  corn  in  paying  Warner  at  eight  cents 
per  bushel,  the  said  $370,  and  interest.  That  there  was  a 
further  agreement  between  them  that  for  any  wheat  which 
might  remain  after  paying  the  $370,  and  interest,  to  Warner, 
lie  was  to  take  and  pay  the  market  price  therefor.  The  bill 
further  alleges  that  Trenchard  has  already  sold  a  portion  of 
the  wheat,  and  wiU  sell  all  unless  restrained.  That  Trench- 
ard is  insolvent,  and  that  Warner  will  lose  his  money  ad- 
vanced and  the  interest  thereon.     The  bill  prayed  for  an. 

injunction,  which  was  granted. 
P143]  ^Trenchard,  in  his  answer,  alleges  that  $360  of  the 
money  paid  to  him  by  Warner  was  counterfeit. 
Admits  that  he  cultivated  thirty  (not  fifty)  acres  of  wheat 
on  the  shares  stated  in  the  bill,  but  denies  that  Warner  was 
to  have  any  lien  upon  Trenchard's  share,  or  any  right  to 
purchase  at  the  market  price.  The  answer  was  sworn  to. 
There  was  a  general  replication. 

At  I^ovember  term,  1855,  of  the  Morgan  circuit  court, 
Woodson,  judge,  presiding,  a  decree  was  entered  making  the 
injunction  perpetual.  The  decree  recites  that  the  cause 
coming  on  to  be  heard  on  bill,  answer  and  replication,  and 
the  notes  of  the  testimony  taken  by  the  same  judge  in  a 
case  of  the  people  against  the  complainant  for  passing  bank- 
notes alleged  to  be  counterfeit,  during  the  present  term  of 
the  said  court,  irrespective  of  the  evidence  of  the  respondent 
as  set  forth  in  said  notes  (and  it  being  agreed  that  said 
evidence  of  said  respondent  in  said  notes  was  not  to  be  re- 
garded by  the  com-t,  waiving  all  questions  of  the  insolv- 
ency of  Trenchard,  etc.,  this  injunction  was  made  perpetual). 
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Bj  consent  of  connsel  the  decree  directed  that  "Warner 
was  to  have  full  satisfaction  of  the  contract  set  up  in  his 
bill,  out  of  the  corn  and  wheat  crops  of  the  respondent 
(Trenchard),  and  the  case  to  be  appealed,  accompanied  with 
the  original  notes  of  evidence  taken  as  aforesaid,  as  a  part 
of  the  record,  etc. 

Epler  and  Smith,  for  appellant.  Tates  and  McCltjee, 
for  appellee. 

Catox,  J",  Admitting  that  this  bill  shows  such  a  case  as 
would  authorize  a  court  of  equity  to  interpose  its  restrain- 
ing powers  and  prevent  a  sale  of  so  much  of  the  wheat  as 
would  be  necessary  to  secure  the  complainant  for  the  money 
advanced  under  the  agreement,  and  admitting  further  that 
the  proof  shows  that  "Warner  did  advance  to  Trenchard 
$370  in  good  money  as  alleged  in  the  bill,  still  the  record 
fails  to  make  out  such  a  case  as  would  justify  this  decree. 

The  agreement  presupposes  that  the  corn  at  eight  cents 
per  bushel  will  probably  pay  the  sum  of  $370  and  interest, 
and  the  lien  upon  the  wheat  is  created  only  upon  the  con- 
tingency that  there  should  not  be  sufficient  corn  to  pay  it, 
and  then  for  the  balance  only.  Under  the  contract  the 
€orn  must  first  be  exhausted  before  "Warner  can  have  a 
right  to  go  upon  the  wheat  for  the  balance.  The  lien 
created  upon  the  wheat  is,  therefore,  contingent.  Before 
this  contingency  can  haiJ]Den,  so  as  to  make  the  hen 
upon  the  wheat  "-^specific  and  absolute,  an  insuffi-  [*144:] 
ciencv  of  corn  must  be  shown.  The  bill  alleges  a 
deficiency  of  corn  of  one-third.  The  defendant's  answer 
neither  admits  nor  denies  this  portion  of  the  bill.  "When 
an  averment  in  a  bill  in  chancery  is  not  admitted,  although 
it  be  not  denied,  it  must  be  proved  by  the  complainant  by 
at  least  one  witness.  De  Wolf  v.  Long,  2  Gil.  E.  679.  A 
deficiency  of  corn  being  affirmative  matter  for  the  com- 
plainant to  make  out,  before  he  can  assert  a  specific  hen 
upon  the  wheat,  and  there  being  no  proof  in  the  record 
whatever  on  the  subject,  and  it  not  being  admitted  by  the 
answer,  the  record  fails  to  make  out  a  case  entitling  the 
complainant  to  an  injunction  restraining  Trenchard  from 


selling  his  wheat. 
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Eut  I  am  by  no  means  satisfied  that  this  record  contains 
sufBcient  proof  of  the  payment  of  the  money  as  alleged  in 
the  bill.  This  is  positively  denied  by  the  answer,  which  is 
sworn  to.  All  the  evidence  in  the  case  is  the  notes  of  the 
testimony  taken  by  the  judge  on  the  trial  of  an  indictment 
against  "Warner  for  passing  counterfeit  money  to  Trench- 
ard,  which,  by  the  agreement  of  j)arties,  were  used  as  evi- 
dence in  this  suit,  except  the  testimony  of  Trenchard,  the 
prosecutor.  These  notes  are  so  imperfect,  especiall}''  in 
showing  the  chronological  order  of  events  spoken  of  by  the 
witnesses,  that  I  confess  my  utter  inability  to  get  any  clear 
idea  of  the  transaction  from  them,  except  that  sometime  in 
February  Warner  paid  to  Trenchard  $370  in  what  purported 
to  be  bank-bills,  three  hundred  and  sixty  of  which,  Trench- 
ard, in  the  presence  of  "Warner,  paid  to  Henrichsen  for 
cattle,  all  of  which  the  latter  swears  were  counterfeit. 
There  is  evidence  tending  to  show  that  the  bills  which  Hen- 
richsen returned,  and  which  were  counterfeit,  were  not  the 
same  bills,  or  at  least  a  part  of  them,  which  Trenchard  paid 
him,  and  there  can  be  no  doubt  that,  at  one  time  at  least, 
Trenchard  thought  such  was  the  fact.  Upon  this  point  I 
can  really  come  to  no  satisfactory  conclusion  from  the  im- 
perfect notes  of  the  evidence  which  we  have.  If  Henrich- 
sen received  good  money  and  returned  counterfeit,  he  is 
guilty  not  only  of  fraud  and  counterfeiting  but  of  perjury 
also.  Although  there  is  certainly  a  suspicion  that  this  may 
be  so,  yet  we  can  not  say  that  such  a  case  is  made  out  by 
this  testimony  so  far  as  shown.  The  circumstances,  so  far 
as  shown,  favorable  to  Warner  are  not  sufficient,  I  think,  to 
overcome  the  sworn  answer  of  the  defendant  and  the  posi- 
tive oath  of  Henrichsen.  The  judge  who  tried  the  criminal 
case,  and  whose  notes  we  have  as  evidence  in  this  suit,  de- 
cided this  case  below;  but  if  he  obtained  a  clear  view  of 
the  facts  so  as  to  enable  him  to  arrive  at  a  satisfactory  con- 
clusion in  the  case,  he  must  have  done  so  from  what  he 

heard  of  the  evidence  on  that  trial,  when  he  took 
[*145]  the  notes,  and  not  "from  the  notes  themselves ;  while 

we  have  no  light  upon  the  subject  but  what  is  af- 
forded b}^  the  latter.  If  this  be  so,  then  this  record  does 
not  show  the.  whole  case  upon  which  the  court  below  de- 
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cided.  "We  must  form  om^  conclusions  from  sucli  liohts  as 
the  record  affords.  In  a  chancery  case,  that  must  show 
sufficient  to  sustain  the  decree,  if  it  is  to  be  sustained  at  all. 
But  irrespective  of  this  question  of  the  payment  of  the 
money,  which  principally  engrossed  attention  in  the  court 
below,  the  record  fails  to  make  out  an  indispensable  feature 
of  the  case  as  at  first  stated,  so  that  in  any  event  the  decree 
must  be  reversed. 

Decree  reversed. 


"William  iN".  Wickliff  v.  Jamison  EoBiNsoisr  et  al. 
Error  to  St.  Clair. 

Persons  m  fiduciary  relation — Purchase  by,  voidable. —  Persons 
acting  in  a  fiduciary  capacity  must  act  for  their  i)rincipals  alone,  and 
they  can  not  become  purchasers  at  sales  made  by  themselves,  or  their 
purchases  are  voidable. 

Sheriff  can  not  purchase  at  sale  by  himself.— If  a  sheriff  shall 
purchase  at  a  sale  made  by  himself  it  will  be  void,  although  another 
may  be  jointly  interested  in  the  purchase. 

Clerk  of  court  — l/o?/  collect  costs,  how. —  The  clerk  of  a  court  has  no 
right  to  issue  an  execution  without  authority  from  judgment  creditor 
or  his  attorney.  If  he  seeks  to  collect  costs  he  must  do  so  by  fee  biU 
or  by  action  against  the  paity  Uable. 

This  case  was  taken  to  the  first  grand  division,  and  by 
consent  of  parties  changed  to  the  second  grand  division. 

G.  KcEENEE,  for  plaintiff  in  error.  G.  Trumbull,  for  de- 
fendants in  error. 

Skinnee,  J.  This  was  a  motion  to  set  aside  an  execution 
and  sale  of  land  under  it.  Wickliff  obtained  a  judgment 
in  the  circuit  court  of  St.  Clair  county  against  Eobinson 
and  Pelham.  This  judgment  was  paid,  with  the  exception 
of  the  costs,  and  afterward  the  clerk  of  said  circuit  court, 
without  authority  from  the  judgment  creditor  or  his  attor- 
ney, issued  an  execution  upon  the  judgment  for  the  costs, 
amounting  to  about  $13.     Under  this  execution  a  tract  of 

CrrED:  41  ni.  38;  47  111.  114. 
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land  belonging  to  the  judgment  debtor,  worth  at  least 
$1,000,  was  sold  to  the  clerk  for  the  amount  of  these  costs. 
The  purchase  was  made  under  an  arrangement  be- 
[*14G]  tween  the  *sheriff  who  made  the  sale,  and  the  clerk, 
that  the  property  should  be  held  by  the  clerk  for 
their  joint  benefit,  and  if  not  redeemed,  the  clerk  should 
convey  to  the  sheriff  one-half  of  the  same. 

The  statute  provides  "  that  no  sheriff,  deputy  sheriff  or 
coroner  shall  become  a  purchaser,  nor  procure  any  other 
person  to  become  the  purchaser  for  him,  of  any  property, 
real  or  personal,  by  him  exposed  to  sale  by  virtue  of  any 
execution  or  other  process ;  and  all  such  purchases  made  by 
any  sheriff  or  coroner,  or  by  any  other  person  in  his  behalf, 
shall  be  absolutely  null  and  void."  Statutes  of  111.  1856, 
p.  1120. 

The  policy  of  the  law  is,  by  the  removal  of  all  tempta- 
tion of  pecuniary  gain  by  departure  from  official  duty,  to 
obtain  the  greatest  fairness  in  judicial  sales ;  and  it  is 
against  that  policy  to  aUow  public  officers  to  become  pur- 
chasers at  their  own  sales,  directly  or  indirectly.  The 
temptations  incident  to  the  duties  of  sheriffs  to  profit  by 
fraud  and  oppression,  equally  dangerous  to  both  debtor  and 
creditor,  forbid  their  acting  in  the  execution  of  process  of 
execution  against  property,  in  any  other  capacity  than  that 
which  the  law  assigns  them,  that  of  agent  of  the  parties 
under  the  direction  and  authority  of  the  law. 

By  the  rules  of  the  common  law,  persons  acting  in  a  fidu- 
ciary capacity  are  bound  to  act  for  their  principals  alone, 
and  if  at  sales  made  by  them  in  such  capacity  they  become 
purchasers,  no  matter  by  what  means,  open  or  covert,  their 
purchases  are  voidable.  Pensonneau  v.  Blakely,  14  111.  R. 
16 ;  Story  on  Agency,  sees.  210,  211. 

In  this  case  the  statute  interposes  a  direct  prohibition  of 
the  purchase  made,  and  declares  it  "  absolutely  null  and 
void ; "  and  it  can  make  no  difference  that  another  was 
jointly  interested  with  the  officer  in  the  purchase. 

j^or  had  the  clerk  any  right  to  issue  the  execution  with- 
out authority  from  the  judgment  creditor,  or  his  attorney. 
His  remedy  was  by  action  against  the  party  from  whom  the 
costs  were  due  to  him,  or  by  fee  hill,  as  provided  by  the 
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statute.     Statutes  of  ILL  1856,  pp.  562-3;  Reddicli  v.  Cloud, 

2  Gil.  K.  6T1;  JVeiokirk  v.  Chapron,  11  lU.  K.  SM. 

It  is  unnecessary  to  examine  other  questions  raised  in  the 

case. 

Judgment  affii'med. 


*Heney  Eoot  v.  James  S.  Iewht.  [*14Y] 

Error  to  Brown. 

In  an  action  by  a  third  indorsee  against  the  maker  of  a  note,  the 
defendant  can  not  plead  a  set-off  against  one  of  the  intermediate 
indorsers. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
in  error  against  the  defendant  in  error,  in  the  circuit  court 
of  Brown  county. 

The  declaration  contains  two  counts.  The  first  special, 
and  is  in  the  usual  form,  on  a  promissory  note,  given 
June  21,  1852,  by  the  defendant  to  one  Pencake,  for  $300, 
payable  on  or  before  the  ITth  of  April,  1853,  with  ten  per 
cent,  interest  thereon  from  the  17th  of  April,  1852;  and  by 
said  Pencake  afterward  assigned  to  one  Twombly,  and  by 
said  Twombly  afterward  assigned  to  one  Kewby,  and 
by  said  ]^ewby  afterward  assigned  to  the  plaintiff. 

The  second  count  embraces  the  usual  money  counts,  and 
the  count  upon  an  account  stated. 

The  defendant  filed  several  pleas,  upon  which  issues  of 
fact  were  taken.  And,  also,  by  leave  of  the  court,  a  plea, 
numbered  three,  of  set-off,  which  is  in  substance  as  follows, 
to  wit: 

That  the  note  in  the  first  count  of  the  declaration  men- 
tioned was  indorsed  to  said  ISTewby  long  after  it  became 
due  and  payable,  and  that  after  the  same  had  been  so  in- 
dorsed, and  before  the  defendant  had  any  notice  of  the 
indorsement  of  the  same  to  the  plaintiff,  the  said  ISTewby 
became  indebted  to  the  defendant  in  a  large  sum  of  money, 
on  a  promissory  note,  for  $617.02,  given  by  him  to  T.  G. 
Stewart  &  Sons,  June  21,  1853,  and  payable  four  months 

Cited:  29  lU.  154;  35  lU.  149. 
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after  date;  and  whicli,  before  any  payment  was  made 
thereon,  and  before  the  defendant  had  any  notice  of  the 
indorsement  of  the  note  in  the  first  count  of  the  declara^- 
tion  mentioned,  to  the  plaintiff,  was  indorsed  to  the  defend- 
ant, who,  from  thenceforward  to  the  commencement  of  the 
suit,  was  the  owner  thereof ;  and  that  said  IS'ewby,  at  the 
commencement  of  the  suit,  was  indebted  to  him  the  amount 
thereof.  That  the  amount  due  on  said  note  exceeds  the 
damages  sustained  by  plaintiff  by  reason  of  the  non-per- 
formance by  the  defendant  of  the  several  promises  made 
by  him  in  the  declaration  mentioned;  and  that  defendant  is 
willing  and  offers  to  set  off  so  much  of  said  amount  against 
said  damages  as  may  be  sufficient  to  satisfy  the  same. 

To  said  plea  of  set-off  the  plaintiff  below  filed  a  replica- 
tion, which  is,  in  substance,  as  follows : 

That  said  note  in  said  plea  mentioned  was  not 

[*148]  indorsed  to  *the  defendant  before,  nor  at  the  time, 

said  IS'ewby  indorsed  said  note  in  the  first  count  of 

the  declaration  mentioned,  to  the  plaintiff,   and  tendered 

issue  to  the  country. 

The  defendant  filed  a  general  demurrer  to  said  replication, 
in  which  the  plaintiff  joined. 

"Whereupon,  on  argument,  the  court  sustained  said  de- 
murrer to  said  replication,  and  rendered  final  judgment 
against  the  plaintiff  for  costs  of  suit. 

The  plaintiff  assigns  for  error : 

The  sustaining  of  said  demurrer  to  said  replication. 

The  not  carrying  back,  and  sustaining  to  said  plea,  said 
demurrer  to  the  replication  to  said  plea. 

The  not  sustaining  said  demurrer  to  said  plea. 

The  rendering  of  judgment  in  favor  of  the  defendant. 

Wheat  and  Geovee,  for  plaintiff  in  error.  J.  Geimshaw, 
for  defendant  in  error. 

Caton,  J.  On  the  21st  of  June,  1852,  Irwin  made  his 
promissory  note,  payable  to  one  Pencake  on  the  17th  of 
April,  1853.  Pencake  indorsed  the  note  to  Twombly,  and 
Twombly  indorsed  it  to  Newby,  who  indorsed  it  to  the 
plaintiff  below.  The  plea  is  that  the  note  was  indorsed  to 
Kewby  after  it  became  due,  and  that  after  said  indorse- 
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ment,  and  before  tlie  maker  had  notice  of  tlie  indorsement 
to  the   plaintiff  below,   ISTewby  became   indebted   to   the 
maker,  on  a  promissory  note  given   to   one  Stewart,  by 
whom  it  was  indorsed  to  Irwin,  which  he  offers  to  set  oft", 
etc.     To  this  the  plaintiff  below  replied  that  the  note  made 
by  Newby  was  not  indorsed  to  Irwin  before,  nor  at  the 
time  that  this  note  was  indorsed  to  the  plaintiff.     To  this 
rephcation  a  demmTer  was  sustained,  and  judgment  ren- 
dered in  bar  of  the  action.     The  sustainins:  the  demurrer  to 
the  replication,  and  not  carrying  it  back  and  sustaining  it  to 
the  plea,  are  assigned  for  eri'or.     The  errors  are  well  as- 
signed.   The  plea  is  bad.    The  claim  against  jSTewby  was  not 
a  proper  subject  of  set-off  in  this  action,  either  at  the  com- 
mon law,  or  under  our  statute.     The  claim  was  not  against 
the  plaintiff  in  the  action,  nor  against  the  payee  of  the  note, 
and  is  not  made  by  the  statute  a  subject-matter  of  set-off. 
The  eighth  section  of  the  seventy-third  chapter  of  the  Re- 
vised Statutes,  page  385,  is  this :  ''  If  any  such  note,  bond, 
bill,  or  other  instrument  in  writing,  shall  be  indorsed  after 
the  day  on  which  the  money  or  property  therein  mentioned 
comes  due  and  payable,  and  the  indorsee  shall  institute  an 
action  thereon  against  the  maker  and  signer  of  the  same, 
the  defendant,  being  maker  and  signer,  shall  be  allowed  to 
set  up  the  same  defense  that  he  might  have  clone 
*had  the  said  action  been  instituted  in  the  name  [*149] 
and  for  the  use  of  the  person  or  persons  to  whom 
the  said  note,  bond,  bill,  or  other  instrument  in  writing,  was 
originally  made  due  and  payable."     Surely  there  is  no  mis- 
taking the  meaning  of  this  statute.     It  is  as  plain  as  lan- 
guage can  make  it,  that  when  the  action  is  brought  by  the 
indorsee  of  a  dishonored  note,  the  maker  may  set  up  the 
same  defense  that  he  could  have  done  had  the  action  been 
brought  by  the  payee.     We  have   only  then  to   inquire 
whether  this  would  be  a  good  plea,  were  the  action  brought 
in  the  name  of  the  payee.     The  statute  intends  to  place  the 
defense  in  the  same  position  that  it  would  be  had  there 
been  no  assignment  of  the  note.     Were  Pencake  the  payee 
of  the  note,  still  the  holder  and  plaintiff  in  this  action, 
Newby,  would  be  a  stranger  to  it,  and  no  claim  of  the  maker 
against  him  could  be  set  off  against  the  payee's  claim  on  the 
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note.  ITo  payment  made  to  ISTewby,  or  claim  against  him, 
could  in  that  case  bring  it  within  the  provisions  of  this  stat- 
ute. The  statute  does  not  provide  for  the  case  of  a  pa}^- 
ment  made  to,  or  a  set-off  against,  an  intermediate  indorser 
of  the  note.  At  the  common  law,  if  the  maker  paid  the 
note  to  an  intermediate  indorser,  while  in  his  hands,  at  or 
after  its  maturity,  that  might  be  a  good  payment  and  avail- 
able to  the  maker  in  the  hands  of  any  one  to  whom  it 
might  subsequently  be  assigned  ;  but  it  would  not  then  come 
within  the  provisions  of  this  statute.  But  here  there  is  no 
such  plea  of  payment,  but  there  is  a  mere  claim  shown 
against  Kewby,  an  intermediate  indorser,  which  is  not  even 
shown  to  have  existed  while  he  was  the  holder  of  the  note, 
but  onlv  before  the  maker  had  notice  of  the  transfer  to  the 
plaintiff  below.  E'or  does  it  appear  that  the  payee  ever 
knew  that  IsTewby  was  the  holder  of  the  note,  wliile  he  did 
hold  it,  or  previous  to  the  time  when  he  had  notice  that  it 
was  transferred  to  Eoot.  The  plea  was  bad,  and  the  de- 
murrer should  have  been  sustained  to  it. 
Judgment  is  reversed  and  cause  remanded. 

Judgment  reversed. 


[*150]         f  Andrew  White  v.  James  P.  Hogtje. 

Error  to  ILcDonough. 

Practice. —  Under  the  twenty-sixth  section  of  the  practice  act  (in  at- 
tachment suits),  a  declaration  should  be  filed  during  the  return  term, 
or  the  defendant,  by  appearing,  may  have  judgment  for  costs,  unless 
the  plaintiff  designs  to  entitle  himself  to  a  hearing,  in  which  case  it 
should  be  filed  ten  days  before  the  term. 

It  would  seem  to  be  requisite,  if  the  party  defendant  desires  to  dismiss 
at  the  return  term  for  want  of  a  declaration,  that  a  rule  should  be 
taken  on  the  plaintiff  to  file  one. 

This  was  an  attachment  suit  commenced  by  the  plaintiff  in 
error,  against  the  defendant  in  error,  in  the  circuit  court  of 
McDonough  county.  The  affidavit  was  filed  on  the  16th  of 
September,  1856,  setting  forth  a  cause  of  indebtedness,  and 
that  the  defendant  was  not  a  resident  of  this  state.  Bond 
was  filed,  and  a  writ  of  attachment  issued,  which  was  made 
returnable  to  the  next  term,  commencing  on  the  13th  day 
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of  October,  1856.  This  writ  was  levied  on  real  estate,  on 
the  ITth  day  of  September,  1856,  and  served  on  David  Law- 
son,  as  garnishee,  on  the  8th  day  of  October,  1856. 

At  the  term  of  the  circuit  court  to  which  the  attachment 
vras  returnable,  on  the  fifth  day  thereof,  the  defendant  en- 
tered his  appearance,  and  on  his  motion  the  suit  was  dis- 
missed, because  no  declaration  had  been  filed,  and  judgment 
was  rendered  against  the  plaintiff  for  costs. 

The  plaintiff  below  now  brings  the  case  to  this  court,  and 
assiof'ns  for  error : 

That  the  court  erred  in  dismissing  the  suit  and  in  render- 
ing final  judgment. 

GomDY  and  Judd,  for  plaintiff  in  error.  C.  L.  Higbeb,  for 
defendant  in  error. 

Catoist,  J.  This  was  a  foreign  attachment,  commenced  on 
the  16th  of  September,  1856,  and  returnable  to  the  next 
term  of  the  circuit  court,  which  commenced  on  the  13th  of 
October  following.  On  the  17th  of  September,  it  was  levied 
on  certain  real  estate,  and  served  on  a  garnishee.  ISTo  per- 
sonal service  was  had  on  the  defendant,  nor  was  any  notice 
published ;  and  no  declaration  was  filed.  During  the  Octo- 
ber term,  the  defendant  entered  his  appearance,  and  on  his 
motion  the  action  was  dismissed  for  the  want  of  a  declara- 
tion, which  is  now  assio'ned  for  error. 

*The  decision  of  this  case  involves  a  construction  [*151] 
of  the  twenty-sixth  section  of  the  practice  act,  which 
is  as  follows :  "  In  cases  of  attachment  against  absent  or 
absconding  debtors,  the  attaching  creditor  or  creditors  shall, 
on  the  return  of  the  attachment,  or  at  the  term  of  the  court 
where  the  same  is  made  returnable,  file  a  declaration,  to- 
gether with  a  copy  of  the  instrument  or  account  on  which 
the  attachment  was  issued,  as  in  other  cases :  after  which 
the  cause  shall  proceed  as  in  other  cases ;  and  if  no  declara- 
tion shall  be  filed,  the  defendant,  on  entering  his  appear- 
ance, shall  have  a  judgment  against  the  attaching  creditor 
for  costs."  This  section  undoubtedly  requires  the  plaintiff 
to  file  a  declaration  at  the  return  term  of  the  attachment, 
whether  he  be  in  a  position  to  demand  a  trial  of  the  cause 

or  not,  or  else  be  liable  to  a  judgment  against  him  for  costs, 

103 


152  The  People  v.  Baughman.  [Dec, 

in  case  tlie  defendant  enters  his  appearance ;  but  it  does  not, 
like  the  eighth  section  of  the  act,  require  him  to  file  his 
declaration  ten  daj^s  before  the  term,  in  order  to  avoid  such 
consequence,  but  gives  him  the  whole  of  the  term  for  that  pur- 
pose. If  he  desires  to  entitle  himself  to  a  hearing,  and  not 
to  avoid  a  dismissal,  the  eighth  section  then  applies,  and 
requires  him  to  file  his  declaration  ten  days  before  the  term, 
as  in  other  cases. 

As  the  statute  would  have  been  complied  with  had  the 
declaration  been  filed  at  an}'  time  during  the  term,  the 
motion  to  dismiss,  which  was  sustained,  was  premature,  be- 
ing within  the  time  within  which  the  plaintiff  had  a  right 
to  file  his  declaration.  The  defendant  objects  to  this  con- 
struction, for  the  reason  that  it  postpones  his  right  to  have 
the  cause  dismissed  till  the  subsequent  term,  for  we  can  not 
know,  until  the  term  is  closed,  that  the  contingency  has 
happened  which  entitles  the  defendant  to  a  judgment  for 
costs.  This  may  be  so,  unless  the  defendant  should  obtain 
a  rule  on  the  plaintiff  to  file  his  declaration  within  some 
reasonable  time  during  the  term,  which  the  court  would 
have  the  right  to  enter,  under  its  general  powers  of  con- 
trol over  the  business  before  it.  Such  a  power  we  think  the 
court  possesses  in  cases  of  this  kind.  As  this  case  Avas 
dismissed  during  the  first  term,  without  any  rule  having 
been  entered  for  a  declaration,  we  think  the  court  erred,  for 
which  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


[*152]     *The  People  v.  Abraham  O.  Baughman. 

A  recognizance,  which  sets  out  the  offense  in  the  language  of  the  stat- 
<    ute,  will  be  held  sufficient,  and  in  a  proceeding  upon  it  by  scire  facias, 
the  omissions  of  the  record  may  be  supplied  by  proper  averments. 

A  WRIT  of  scire  facias  on  a  bail  bond  in  a  criminal  case 
was  issued  from  and  returned  to  the  Fulton  circuit  court 
against  John  Ilartman  and  Abraham  O.  Baughman,  which 
was  served  on  Baughman  and  non  est  inventus  as  to  Hart- 
man. 
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The  defendant,  Baughman,  demurred  to  the  sci.  fa.;  the 
court  sustained  it  and  discharged  him.  From  this  judgment 
the  people  bring  the  case  to  this  court  by  writ  of  error. 

The  sci.  fa.  sets  out  in  hose  verha  a  complaint  under  oath, 
made  by  John  Orwing,  Jr.,  before  a  justice  of  the  peace, 
that  John  Hartman  committed  an  assault  with  a  deadly 
weapon,  with  intent  to  inflict  a  bodily  injury  on  the  person 
of  the  complainant  where  no  considerable  provocation  ap- 
peared. Upon  this  complaint  it  is  averred  that  a  warrant 
Avas  issued  by  the  justice,  which  is  also  set  out  in  haic  verha, 
wherein  the  offense  is  described  the  same  as  in  the  com- 
plaint. 

The  sci.  fa.  then  avers  that  an  examination  was  had  be- 
fore the  justice,  and  the  said  Hartman  required  thereon  to 
give  bail  for  his  appearance  on  the  first  day  of  the  next 
term  of  the  "circuit  court,  to  answer  unto  any  indictment 
that  might  be  prefei;i'ed  against  him  for  the  offense  named 
in  said  complaint,  and  there  to  abide  the  order  of  the  court 
in  the  premises,  and  that,  in  pursuance  of  said  order,  the 
said  John  Hartman  as  principal,  and  Abraham  O.  Baugh- 
man  as  security,  came  in  person  before  the  justice  and 
entered  into  a  recognizance,  in  writing,  under  their  several 
seals,  which  was  taken  and  approved  by  the  justice. 

The  consideration  of  the  recognizance  recites  that  the 
said  John  Hartman  was,  on  the  date  of  the  bond,  examined 
before  the  justice  taking  the  recognizance,  "  on  a  charge  of 
am,  assault  \oith  a  deadly  vjeapon  iipon  the  person  of  John 
Orwing^''  and  required  to  give  bail,  etc.,  and  provided  that 
if  the  said  John  Hartman  should  appear  on  the  first  day  of 
the  next  term  of  the  circuit  court,  "to  answer  said  com- 
plaint," and  should  "  abide  the  order  of  the  court,  and  not 
depart  without  leave,"  then  the  recognizance  was  to  be  void. 

The  sci.  fa.  then  avers  the  return  of  this  recognizance  by 
the  justice,  the  filing  thereof  in  the  circuit  court,  the  finding 
of  an  indictment  for  assault  with  a  deadly  weapon  on  the 
person  of  John  Orwing,  with  an  intent  to  inflict  a  bodily 
injury,  where  no  considerable  provocation  appeared, 
and  that  the  same  was  *pending  and  undetermined;  [*153] 
that  after  the  return  of  the  indictment,  at  the  same 
term,   a   default   was   taken   against   John   Hartman   and 
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Abraliam  O.  Baughman,  and  judgment  of  forfeiture  ren- 
dered, upon  Tvhich  sci.  fa.  was  ordered. 

The  only  question  is  the  sufficiency  of  the  sci.  fa.  on  the 
demurrer. 

GouDT  and  Jtjdd,  for  plaintiffs  in  error.  William  Kel- 
logg, for  defendant  in  error. 

ScATES,  C.  J.  The  ground  taken  here,  and  upon  which  a 
demurrer  was  sustained  in  the  court  below,  is  that  the  re- 
cognizance does  not  describe  any  offense  with  sufficient  cer- 
tainty. It  is  charged  in  it  to  be  "  an  assault  with  a  deadly 
weapon  upon  the  person  of  John  Orwing."  It  is  fully  de- 
scribed in  the  language  of  the  statute  in  the  complaint, 
warrant  and  indictment.  All  these,  w^ith  the  recognizance, 
are  substantially  set  forth  in  the  scire  facias',  and  it  avers 
the  offense  in  the  language  of  the  act. 

The  recognizance  here  is  good  according  to  the  analogy 
laid  down  in  Besimer  et  al.  v.  The  People^  15  111.  E.  4:39. 
The  intendment  is  that  the  assault  with  a  deadly  weapon  is 
the  offense  defined  and  punished  in  the  fifty-second  section 
of  the  criminal  code.  That  is  the  only  misdemeanor  which 
includes  a  deadly  weapon  in  its  definition.  So  by  intend- 
ment in  the  case  of  Besimer  et  al.  v.  The  Peojple.^  where 
adultery  was  charged,  the  court  understood  it  as  imputing 
the  offense  of  living  in  an  open  state  of  adultery  under  the 
statute. 

There  are  other  decisions  of  this  court  which  have  laid 
down  principles  conclusive  of  the  question  raised  here.  In 
McFarlan  et  al.  v.  The  People,  13  111,  R.  9,  and  Thomas  v. 
The  People,  id.  69G,  the  scire  facias  was  held  to  supply 
omissions  in  the  record,  where  proper  and  full  averments 
are  made.  Although  the  fact  may  not  ajDpear  in  the  re- 
cognizance, or  of  record,  the  omission  may,  to  a  certain 
fextent,  be  supplied  by  proofs,  if  a  foundation  be  laid  by 
averments. 

This  is  fully  done  here,  and  the  facts  admitted  by  the  de- 
murrer. The  judgment  in  this  case  seems  to  have  been 
rendered  solely  upon  the  ground  that  the  offense  must  be 
fully  described,  or  with  sufficient  certainty  in  the  recogni- 
zance itself.     I  do  not  understand  the  court  to  have  gone 
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tliat  length  in  Bridge  v.  Ford^  Jr.  4  Mass.  E.  641,  for  the 
jurisdiction  of  the  justice's  court  did  not  appear,  either  by 
the  recognizance  or  declaration.  The  same  may  be  re- 
marked of  Cortimonwealth  v.  Da(/(/eU,  16  Mass.  E.  446.  The 
position  assumed  seems  to  find  direct  support  in  The 
State  V.  Lane  et  al.  33  Maine  E.  ^536,  where  it  is  [*154] 
held  that  the  court  can  only  look  to  the  recogni- 
zance to  discover  the  crime  charged.  A  similar  rule  is  laid 
down  in  Tiie  Treasurer  of  Yermo/it  v.  Merrill  et  al.  14  Yerm. 
E.  64,  where  the  court  take  the  ground  that  the  recogni- 
zance is  matter  of  record,  and  can  not  be  aided  by  any  parol 
averments. 

A  different  rule  prevails  in  New  York.  In  The  People  v. 
JBlanhnan  et  al.  17  Wend.  E.  252,  it  was  held  that  if  the 
offense  is  substantially,  though  not  technically,  set  forth,  it 
will  be  sufficient  in  the  recognizance.  It  was  fully  described 
in  the  indictment  and  scire  facias.  This  fully  agrees  with 
the  rule  laid  down  in  our  own  decisions ;  and,  indeed,  with 
the  general  doctrine  in  relation  to  averments  and  pleadings 
founded  on  records,  where  it  is  necessary  to  give  identity 
to  matters  connected  with  and  included  in  the  record,  by 
averments  of  matters  dehors  the  record. 

Without  the  right  of  making  and  proving  such  averments, 
it  would  frequently  be  impossible  to  identify  or  distinguish 
causes  of  action  to  be  the  same  or  different  from  those  upon 
which  judgments  may  have  been  already  rendered. 

We  would  not  be  understood  that  any  and  every  portion 
of  the  record  of  recognizance  may  be  supphed  by  aver- 
ments and  parol  proof. 

On  the  contrary,  where  a  record  is  the  foundation  of  the 
action,  either  in  debt  or  by  scire  facias,  a  sufficient  record 
must  exist  or  be  shown.  But  every  fact  essential  to  a  re- 
covery need  not  necessarily  appear  by  the  record.  And  the 
cases  referred  to  of  Besimer  et  al.  v.  The  People,  McFarlan 
et  al.  V.  The  People,  Thomas  v.  The  People,  and  The  People 
V.  Blanhman,  are  examples  of  the  distinction  to  which  I 
have  adverted,  and  within  which  this  case  faUs. 

Judgment  reversed  and  remanded. 

Judgment  reversed. 
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[*155]  *DiCK  H.  Phelps  v.  Joseph  McGee. 

Apj)eal  from  Cass. 

When  process  may  be  sent  out  of  county—  "Accrued." — The  word 
accrued,  as  used  in  reference  to  contracts  in  which  process  may  be 
sent  out  of  the  county  to  be  served,  has  reference  to  the  place  where 
the  contract  was  made  and  executed,  i 

Contract  to  deliver  article  at  certain  time  and  place  —  Breach  — 
Measure  of  damages. —  Where  an  article  is  to  be  delivered  at  a  place 
certain,  on  or  before  a  day  named,  without  a  iirior  demand,  the  breach 
can  only  occur  on  the  day  named ;  and  the  measure  of  damages,  in 
case  of  a  breach,  wUl  be  the  difference  between  the  value  of  the  ai"- 
ticle  on  the  day  and  at  the  place  named  and  tlie  contract  price.  2 

Subsequent  demajstd — Waiver.— A  refusal  to  deliver  upon  a  demand 
upon  a  day  subsequent  to  that  named  in  the  contract  would  not  create 
a  breach,  but  might  be  considered  a  waiver  of  the  previous  breach, 
and  an  acceptance  might  be  held  a  satisfaction  of  the  contract. 

This  is  an  action  of  assumpsit  upon  the  following  agree- 
ment : 

''  I  have  this  day  sold  to  J.  W.  McGee,  of  Beardstown, 
Illinois,  five  thousand  bushels  of  good,  round,  merchantable 
white  or  yellow  corn,  to  be  shelled,  fanned,  cleaned  and  de- 
livered in  good  order,  on  board  of  canal  boat  or  boats,  at 
Point  Isabel,  Illinois  river,  on  or  before  the  15th  day  of 
August  next,  at  the  option  of  said  J.  W.  McGee,  at  thirty- 
four  cents  per  bushel ;  said  boat  or  boats  to  be  furnished  by 
said  McGee.  Eeceived  $500,  on  account  of  this  contract, 
in  advance,  balance  payable  on  delivery  of  said  corn, 

"  Beajidstown,  June  23,  1854. 

"  It  is  further  agreed,  that  in  case  the  above  corn  is  not 
taken  away  by  the  time  above  specified,  the  said  McGee  to 
]3ay  storage  at  one-half  of  one  cent  per  bushel  per  month. 

"  D.  H.  Phelps, 
"By  J.  F.Gage." 

Qted:  36  111.  176;  44111.  290;  45  111.  46;  51  111.  257;  7  Bradw.  314.       " 

1  Venue.—  See  StaiT  &  C.  El.  Stat.  1773  et  seq.      ■ 

-Measure  of  damages. — Compare  above  case  of  Phelps  v.  McGee  with 
Deere  v.  Lewis,  51  111.  254;  Benton  v.  Fay,  64  III.  417:  Burnham  v.  Rob- 
erts, 70  111.  19 ;  Sanborn  v.  Benedict,  78  111.  309 ;  Bagley  v.  Findlay,  8^ 
111.  524 ;  Ullman  v.  Keul,  60  III.  271 ;  H.  R.  &  E.  R.  Co.  v.  Walsh,  85  111. 
58;  Dri^gejs  v.  Bell,  94  lU.  223;  Capen  v.  De  Steiger  Glass  Co.  105  IlL 
185. 
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The  writ  was  issued  to  Fulton  county,  and  served  there 
upon  Dick  H.  Phelps,  at  the  return  term  of  the  writ.  The 
defendant  pleaded  in  abatement  of  the  writ,  after  craving 
oyer,  and  setting  out  the  w^rit,  "  that  plaintiff's  supposed 
cause  of  action  did  not  accrue  to  him  in  Cass  county ;  that 
the  same  was  not  specifically  payable  to  plaintiff  in  said 
county  of  Cass ;  that  the  defendant  did  not,  at  the  com- 
mencement of  the  suit,  or  at  the  time  of  service  of  process, 
reside  in  Cass  county;  that  said  defendant  was  not  found 
or  served  with  process  in  Cass  county ; "  prays  judgment, 
etc.     Sworn  to. 

To  which  plaintiff  replied : 

"  That,  at  the  time  of  commencement  of  suit,  he  resided 
in  Cass  county ;  that  defendant  resided  in  Fulton  county, 
and  that  the  contract  sued  on  was  made  and  executed  in 
the  county  of  Cass,  and  the  cause  of  action  accrued  in  the 
county  of  Cass." 

'•To  which  replication  defendant  demurred  gener-  [*156] 
ally  and  specially,  and  for  cause  of  special  .demurrer 
shows : 

That  plaintiff  does  not  aver  that  the  cause  of  action  ac- 
crued to  him  in  the  county  of  Cass. 

That  replication  is  argumentative,  in  stating  that  the  con- 
tract was  made  in  the  county  of  Cass,  and  thereby  the  cause 
of  action  accrued  to  plaintiff  in  said  county. 

That  replication'  is  double,  in  showing  that  the  cause  of 
action  accrued  in  the  county  of  Cass,  and  that  the  contract 
was  made  in  the  county  of  Cass. 

The  court  overruled  defendant's  demurrer  to  replication. 
Defendant  abided  by  the  demurrer,  and  took  leave  to  plead 
to  the  declaration. 

The  first  count  in  the  declaration,  after  showing  the  exe- 
cution of  the  contract,  as  above,  alleges  the  plaintiff  paid 
defendant  in  full  for  the  five  thousand  bushels  of  corn;  that 
defendant  delivered  to  plaintiff  three  thousand  three  hun- 
dred and  forty-one  bushels;  that  on  the  1st  of  June,  1855, 
he  demanded  of  the  defendant  the  delivery,  at  Point  Isabel, 
of  the  residue,  and  offered  to  furnish  boats  then  and  there- 
to receive  the  same,  and  tendered  and  offered  to  pay  the- 
storage  on  all  the  corn,  from  15th  of  August,  1854,  at  one^- 
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balf  cent  per  bushel  per  montli,  Ereacli  —  defendant  re- 
fused and  neglected  to  deliver  corn. 

Second  count  alleges  a  purchase  of  five  thousand  bushels 
of  corn,  by  written  agreement,  and  then  the  same  allega- 
tions as  in  first  count. 

Third  count,  for  money  had  and  received,  $1,000,  ad 
damnum  $2,000. 

Upon  the  trial  of  the  cause,  plaintiff  proved  the  execu- 
tion of  the  contract,  as  charged  in  the  declaration,  and  the 
payment  by  plaintiff,  to  defendant,  for  five  thousand  bushels 
of  corn. 

The  plaintiff  then  read  in  evidence  E.  K.  Saunders'  deposi- 
tions, hj  which  Saunders  swears  that  defendant  made  the 
contract  sued  on,  and  one  other  contract  for  ten  thousand 
bushels.  The  plaintiff  then  read  in  evidence  answer  to  in- 
terrogatory second  of  John  Q.  Merriam's  deposition,  who 
states  that,  on  the  last  day  of  May,  1855,  he  went  to  Point 
Isabel,  as  the  authorized  agent  of  plaintiff,  having  a  power 
of  attorney  for  that  purpose.  Finding  that  Phelps  "\vas  not 
there,  he  applied  at  the  warehouse,  defendant's  former  place 
of  business,  to  know  if  there  was  any  corn  there  for  McGee. 
The  reply  from  the  keeper  of  the  warehouse  was,  there  was 
none.  He  then  went  to  Ipava,  where  Phelps  then  lived,  and 
found  him.  On  the  1st  day  of  June,  1855, 1  showed 
[*157]  him  my  authority,  and  told  ^'"him  I  came  to  receive 
the  balance  of  the  corn  and  pay  storage  on  the 
same,  which  McGee  had  bought  of  him.  Phelps  said  he 
had  delivered  the  corn  to  the  amount  of  the  contract. .  I 
asked  him  for  his  receipts.  He  said  he  did  not  have  them 
at  hand,  but  would  bring  them  down  to  McGee  and  settle 
the  matter  with  him.  I  then  asked  him  to  go  with  me  to 
Beardstown  and  make  the  settlement  immediately.  He 
said  he  could  not  go  then  on  account  of  business.  I  then 
tendered,  in  gold,  the  amount  due  for  storage,  amounting  to 
$133.34:,  and  demanded  the  balance  of  corn,  as  claimed  by 
McGee,  and  whatever  was  due  for  storage.  He  refused  to 
deliver  any  corn,  denying  any  was  due  on  the  contract. 

To  the  reading  of  which  answer  the  defendant  then 
objected  on  account  of  being  variant  from  the  allegations 
of   the  record,  which  objection   the  court  overruled  and 
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allowed  the  answer  to  be  read ;  to  whicli  ruling  the  defend- 
ant then  excepted. 

The  plaintiff  then  proved  that  on  the  1st  day  of  June, 
1855,  corn  was  worth,  at  Point  Isabel,  seventy-five  cents  per 
bushel. 

The  plaintiff  here  rested  his  case  without  proving  that  he 
ever  furnished  boats  at  Point  Isabel  to  take  the  corn  claimed 
by  him. 

The  defendant  then  proved  that  after  the  making  of  the 
contract  declared  on,  and  before  the  commencement  of  this 
suit,  he  delivered  at  Point  Isabel,  to  plaintiff,  between  six 
and  seven  thousand  bushels  of  corn.  The  defendant  also 
proved  that  Ipava  was  some  sixteen  miles  from  Point  Isabel. 
The  plaintiff  then  offered,  as  rebutting  evidence,  a  contract 
between  the  parties  for  the  purchase  and  sale  of  ten  thou- 
sand bushels  of  corn  at  thirty-five  cents  per  bushel,  with 
receipts  indorsed  thereon  of  the  payment  of  $1,167. 

The  jury  found  a  verdict  against  defendant  for  $1,131 
damages. 

The  defendant  moved  for  arrest  of  judgment  and  for  a 
new  trial. 

The  court  overruled  the  motions  and  rendered  judgment 
upon  the  verdict. 

Defendant  appealed. 

A.  Lincoln  and  J.  S.  Bailey,  for  appellant.  S.  T.  Logan, 
for  appeUee. 

Caton,  J.  The  replication  to  the  plea  in  abatement 
shows  that  the  contract  on  which  the  action  was  brought 
was  made  in  the  county  of  Cass,  which  was  the  residence 
of  the  plaintiff,  and  the  first  question  is  whether  this  au- 
thorized the  plaintiff  to  bring  his  action  in  that 
county  and  send  the  summons  to  -another  county.  [*158] 
The  statute  is  this :  "  It  shall  not  be  lawful  for  any 
plaintiff  to  sue  a  defendant  out  of  the  county  where  the 
latter  resides  or  may  be  found,  except  in  cases  where  tjie 
debt,  contract  or  cause  of  action  accrued  in  the  county  of 
the  plaintiff,  or  where  the  contract  may  have  been  specific- 
ally made  paj^able."  If  this  contract  accrued  m  Cass 
county,  which  was  the  residence  of  the  plaintiff,  then  the 
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action  was  well  brought  there.  We  have  no  doubt  that 
this  word  accrued  was  used  by  the  legislature,  so  far  as  it 
applies  to  the  word  contract^  as  synonymous  with  made  or 
executed^  although  such  is  not  ordinarily  its  strict  significa- 
tion. It  is  certainly  more  properly  applied  to  the  words 
"'  debt  and  cause  of  action."  If  it  means  anything,  as  ap- 
plied to  the  word  contract,  it  must  refer  to  the  place  where 
the  contract  was  finally  executed,  and  became  obligatory 
upon  the  parties,  for  in  no  other  sense  can  a  contract  be  said 
to  accrue.  One  meaning  of  the  word  is,  to  grow  out  of,  or 
to  result  from ;  and  an  executed  contract  may  with  propri- 
ety be  said  to  have  grown  out  of  or  resulted  from  the  nego- 
tiations of  the  parties.  Certain  it  is,  to  our  minds,  that  the 
legislature  here  meant  to  designate  the  place  where  the  con- 
tract is  made.  This  contract  having  been  made  in  the 
plaintifi"s  county,  he  had  a  right  to  bring  his  action  there. 
In  Porter  v.  Boardman,  17  111.  R.  594,  the  plaintiff  did  not 
reside  in  Cook  county,  although  the  contract  was  there  made, 
and  we  held  that  he  could  not  bring  his  action  there.  The 
demurrer  to  the  replication  was  properly  overruled. 

We  think  the  basis  laid  down  for  and  adopted  by  the 
jury  in  the  estimation  of  the  damages  was  wrong.  By  the 
terms  of  the  contract  Phelps  was  bound  to  deliver  the  corn 
at  his  warehouse,  at  Point  Isabel,  on  or  before  the  1st  of 
August,  1854,  at  the  option  of  the  purchaser ;  and  if  it  was 
not  taken  away  immediately,  McGee  had  to  pay  storage  as 
stipulated.  Phelps  could  be  guilty  of  no  breach  of  the  con- 
tract l)efore  the  first  of  August,  except  upon  a  demand 
made  by  McGee,  None  such  was  made,  and  the  corn,  or  at 
least  a  part  of  it,  was  not  delivered  at  that  time.  On  that 
day,  therefore,  Phelps  was  guilty  of  the  breach,  and  not 
afterward.  For  that  breach  alone  could  he  be  sued  on  the 
contract.  On  that  day  the  damages  accrued  to  the  plaintiff 
below,  and  only  for  such  damages  as  accrued  on  that  day 
could  he  recover  in  an  action  on  the  contract  for  such 
breach,  and  the  true  measure  of  damages  was  the  difference 
between  the  value  of  the  corn  on  that  day  and  at  that  place, 
and  the  contract  price.  A  different  rule,  however,  was 
adopted  in  the  court  below,  and  that  was,  the  difference 
between  the  contract  price  and  the  value  of  the  corn  on  tho 
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3 1st  of  May,  the  next  year,  when  the  demand  and  refusal 
to  dehver  were  made.  The  refusal  .to  deliver  the 
corn  on  that  *demand  was  no  breach  of  the  con-  [""159] 
tract,  although,  had  the  corn  been  then  delivered, 
Phelps  might  have  insisted  upon  such  demand  as  a  waiver 
of  the  previous  breach,  and  the  acceptance  of  the  corn  as  a 
satisfaction  of  the  contract. 

The  judgment  reversed  .and  the  cause  remanded. 

Judgment  reversed. 


Stephen  E.  Eowan  et  al.  v.  The  People,  for  the  use  of 
Joseph  Bowles  et  al. 

Appeal  from  Gallatin. 

Remittitur  —  When  too  late. —  After  a  judgment  has  been  rendered 
and  the  court  has  adjourned,  it  is  too  late  to  cure  the  error  of  a  jury 
in  making  up  a  verdict,  by  a  reinittitur  of  the  excess  of  damages. 
And  an  entry  of  a  credit  upon  the  judgment,  by  a  subsequent  order  of 
the  court,  can  not  have  the  same  legal  effect  as  a  remittitur. 

This  was  an  action  of  debt  commenced  by  the  appellees 
in  the  Gallatin  circuit  court,  upon  an  administrator's  bond. 
A  trial  was  had  at  December  term,  1854,  of  the  Gallatin 
circuit  court,  and  the  jury  found  for  the  appellees  the  sum 
of  $4,296.25.  A  motion  for  a  new  trial  was  made  and  over- 
ruled. The  court,  thereupon,  entered  judgment  for  the 
amount  found  by  the  jury.  At  the  October  term,  1856,  of 
the  Gallatin  circuit  court,  a  credit  or  remittitur  was  entered 
upon  this  judgment  for  $2,900.  _  The  case  was  transferred 
to  the  second  grand  division,  by  consent  of  parties. 

S.  T.  Logan  and  R.  S.  ISTelson,  for  appellants.  "W.  Thomas 
and  Jno.  Olney,  for  appellees. 

Caton,  J.  At  the  December  term,  1854,  the  plaintiffs 
below  recovered  a  verdict  in  this  cause  for  $4,269.25,  on 
which  a  judgment  was  rendered  in  proper  form.  At  the 
•October  term,  1856,  after  this  writ  of  error  was  sued  out^ 
the  plaintiffs  again  appeared  in  the  circuit  court  and  repre- 

Cited:  59  111.  339;  63  lU.  269.     See  7  Bradw.  20;  11  Bradw.  560. 
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sented  to  that  court  that  the  jury,  in  fixing  the  amount  of 
the  plaintiffs'  damages,  which,  by  their  verdict,  they  had 
reported  to  the  court,  had  committed  an  error  to  tlie  amount 
of  $2,900,  by  which  amount  their  verdict  was  too  much, 
and  asked  the  court  to  credit  the  judgment  by  that  amount, 
which  was  done.  This,  it  is  now  insisted,  cured  the  error 
which  the  court  committed  in  overrulina:  the  motion  for  a 

new  trial  and  in  rendering  judgment  for  the  full 
[*160]  amount  of  the  verdict.     After  the  '^judgment  was 

rendered,  and  had  passed  beyond  the  control  of  the 
court  by  its  adjournment,  it  was  too  late  for  the  plaintiff 
to  cure  the  error  of  the  jury  in  making  up  their  verdict  by 
a  remittitur  of  the  excess  of  damages ;  nor  could  the  sub- 
sequent order  of  the  court,  crediting  the  judgment  with  the 
amount  of  the  excess,  have  the  same  legal  effect  as  a  remit- 
titur before  judgment.  Beattij  et  al.  v.  Scrivner,  3  Monroe 
K.  138. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Margaret  Collins  v.  Hugh  Smith  et  al. 
Error  to  Adams. 

Administrator's  sale  of  real  estate  —  Purcliase  for  another — Pur- 
chaser as  witness. —  A  purchaser  at  an  administrator's  sale  of  real 
estate  is  a  competent  witness  to  prove  the  purchase,  that  it  was  made 
for  others  and  paid  for  by  then*  money ;  and  that  the  premises  were 
occupied  by  residence  thereon  under  the  deed  from  the  administrator 
to  the  witness,  as  well  as  under  and  by  the  persons  for  whose  use  he 
purchased  the  estate. 

Statute  op  limitations  — Purchase  from  administrator. — An  adminis- 
trator is  witliin  the  description  of  persons  from  whom  a  title  may  be 
deduced  of  record,  so  as  to  authorize  a  party  holding  under  it,  by 
seven  years'  actual  residence,  to  make  out  a  bar  under  the  eighth  sec- 
tion of  chapter  66  of  Revised  Statutes,  title  Limitations. 

Same  —  Resulting  trust. —  If  the  source  of  the  title  under  wliich  a  party 
claims  under  the  hmitation  act  is  of  record,  it  is  not  essential  that 
every  link  in  his  chain  of  title  should  be  so ;  a  resulting  trust  may  be 
established  by  parol. 

Cited  :  19  lU.   187 ;  46  lU.  209,  210 ;  56  lU.  55.    Resulting  trust,  see 
ante,  67. 
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Suit  in  ejectment  brought  in  the  Adams  circuit  court,  at 
the  October  term,  1853,  by  the  plaintiff  in  error,  against  the 
defendants  in  error,  for  the  recovery  of  a  lot  of  ground 
described  as  thirty-three  feet  off  of  west  side  of  lot  6,  in 
block  3,  in  the  town  (now  city)  of  Quincy,  county  of  Adams, 
state  of  Illinois.     Declaration  in  usual  form. 

Plea  of  not  guilty  by  defendants. 

Tried  by  a  jury  before  Sibley,  judge,  at  the  October 
term,  1855.  Yerdict  and  judgment  for  defendants.  The 
bill  of  exceptions  shows  that  plaintiff  showed  a  title  from 
the  United  States  to  Francis  Kamsey.  She  then  further 
introduced  in  evidence,  without  objection,  a  decree  of  the 
circuit  court  of  said  Adams  county,  dated  September  38, 
181:1,  decreeing  the  sale  of  said  premises  by  David  Wood, 
administrator  of  Francis  Eamsey.  The  plaintiff  then  read 
in  evidence  a  deed  from  David  Wood,  as  administrator  of 
said  Ramsey,  for  said  premises,  dated  November  29,  1841, 
to  Thomas  McClintock,  recorded  April  13,  1818.  Also,  a 
deed  for  said  premises  from  Thomas  McClintock  to 
Samuel  McClintock,  dated  August  24,  *1818,  and  [^161] 
recorded  October  10,  1848.  Also,  a  deed  for  said 
premises  from  Samuel  McClintock  and  wife  to  Joseph 
McChntock,  dated  January  10,  1852,  and  recorded  July  25, 
1853,  and  from  Joseph  McClintock  to  plaintiff,  dated  July 
18,  1853.  Defendants  then  offered  in  evidence  a  deed  for 
said  premises  from  Francis  Eamsey  to  Alexander  McClin- 
tock, dated  January  1,  1840,  and  recorded  June  24,  1840; 
and  a  deed  from  Alexander  McClintock  to  James  Brown, 
dated  October  12, 1853,  and  recorded  October  13, 1853;  and 
a  lease  from  James  Brown  to  Hugh  Smith,  dated  October 
15,  1853.  The  plaintiff  then  proved  by  Thomas  McClintock 
that  he  bought  the  premises  in  controversy,  at  the  adminis- 
trator's sale,  for  Joseph  McClintock,  William  McClintock 
and  Samuel  McClintock ;  to  which  evidence  defendants  ob- 
jected. The  plaintiff  then  stated  that  he  proposed  to  prove 
by  said  witness,  that  he  (witness)  bought  said  property  for 
said  Joseph,  William  and  Samuel  McClintock,  with  money 
famished  by  them,  and  that  the  premises  were  occupied  by 
actual  residence  thereon,  under  the  deed  from  administrator 
of  Ramsey   to  witness,   and   under  and  by   said   Joseph, 
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William  and  Samuel  McClintock,  for  more  than  seven  years 
next  preceding  the  commencement  of  this  suit,  and  that 
^Yitness  made  the  deed  from  himself  to  Joseph  McClintock 
for  the  purpose  of  carrying  out  the  trust  upon  which  he 
bought  the  premises,  and  that  witness  never  claimed  to  hold 
the  premises  except  in  trust  for  Joseph,  William  and  Samuel 
]\IcClintock.  The  defendants  objected ;  but  made  no  objec- 
tion to  the  plaintiff  proving  possession  to  the  premises  under 
the  deed  from  Wood,  said  administrator  of  Ramsey,  to 
Thomas  McClintock,  and  the  deed  from  him  to  Samuel 
McClintock,  and  from  him  to  Joseph  McClintock ;  and  the 
court  sustained  the  objection,  and  decided  that  an  equitable 
title  could  not  be  proved  in  the  mode  proposed,  and  excluded 
the  evidence ;  to  which  decision  of  the  court  the  plaintiff 
excepted.  The  court  instructed  the  jury  to  find  for  defend- 
ants ;  to  giving  which  instruction  the  plaintiff  excepted,  and 
assigns  the  following  errors,  viz. : 

1.  Excluding  the  testimony  of  Thomas  McClintock,  as  to 
the  purposes  of  his  purchase  at  the  administrator's  sale. 

2.  Instructing  the  jury  to  find  a  verdict  for  defendants. 

3.  Rendering  judgment  for  defendants. 

Williams,  Geimshaw  and  Williams,  for  plaintiff  in  error. 
Browning  and  Bushnell,  for  defendants  in  error.  ■ 

ScATEs,  C.  J.  In  deraigning  title  from  an  administrator's 
sale  and  deed,  made  under  an  order  of  sale  for  the 
[*162]  payment  *of  debts  of  deceased,  the  plaintiff  offered 
to  prove  a  resulting  trust,  by  showing  the  purchase 
money  paid  at  the  administrator's  sale  to  have  belonged  to 
Joseph,  William  and  Samuel  McClintock,  and  that  Thomas 
McClintock,  who  bid  off  the  land  and  paid  the  mone37^,  acted 
as  their  agent,  and  did  so  for  them. 

A  parol  agency  to  buy  or  sell  land  is  good  {Johnson  v. 
Dodge,  17  111.  R.  433),  and  the  agent  is  a  competent  witness 
to  prove  his  agency,  as  between  his  principal  and  a  third 
person.  Cadwell  v.  Meek  et  at.  IT  111.  R.  220.  And  parol 
evidence  is  admissible  to  prove  a  resulting  trust  in  lands,  and 
is  an  exception  to  the  general  rule  requiring  written  evidence 
under  the  statute  of  frauds  and  perjuries.   Rev.  Stats.  1845, 
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p.  259,  sec.  4;  Adams'  Eq.  165,  note  1 ;  Enos  et  al.  v.  Hunter, 
4  Gil.  E.  218-19 ;  Boyd  v.  McZane,  1  John.  Chan.  K.  582. 

The  declarations  or  admissions  of  the  nominal  purchaser 
are  always  admissible  to  establish  the  fact  of  payment  b}^ 
the  cestui  que  trust,  or  the  ownership  of  the  money.  Adams' 
Eq.  165,  note  1 ;  Malin  v.  Malin,  1  Wend.  R.  626 ;  Pierce  v. 
McKeehan,  3  Penn.  State  E.  136;  Harden  v.  Harden,  2 
Sandf.  R.  17;  Lloyd  v.  Carter,  17  Penn.  State  R.  216;  Pea- 
hody  V.  Tarbell,  2  Cush.  P.  232;  Pinney  v.  Fellows,  15  Yerm. 
P.  525 ;  Barron  v.  Barron,  21  id.  375. 

It  would  seem  to  result,  as  a  legal  conclusion  from  these 
several  principles,  that  Thomas  McClintock,  the  supposed 
nominal  purchaser  and  agent  for  the  alleged  cestui  que  trust, 
was  a  competent  witness,  and  the  plaintiff  was  entitled  to 
prove  the  facts  proposed,  and  in  the  mode  proposed,  unless 
the  title  thus  made  out  was  insufficient  and  inadmissible  as 
a  foundation  for  the  statute  of  limitations. 

Such  was  the  opinion  and  ruling  of  the  court  below,  but 
we  think  the  title  sufficient  to  defend  under  the  statute. 
Pev.  Stats.  1815,  pp.  349-50,  sees.  8,  9,  '10  and  11.  The 
court,  in  Poage^s  Heirs  v.  Chinn's  Heirs,  4  Dana  P.  54,  con- 
strued a  similar  statute  of  Kentucky  of  1809,  to  embrace  an 
equitable  title.  And  they  allowed  that  title  to  be  proved 
by  such  evidence,  parol  or  otherwise,  as  was  proper  to 
establish  the  several  links  in  the  chain.  Parol  proof  was 
received  to  establish  a  descent  and  heirship  —  also  tenancies 
and  possessions  under  leases.  And  it  was  held  that  the  pos- 
session and  residence  of  the  tenant  should  inure  to  the 
benefit  of  the  landlord,  as  his  possession  and  residence,  in 
making  out  a  residence  for  seven  years  under  the  statute. 

An  administrator  is  within  the  description  of  "  other  per- 
son authorized  to  sell  such  land  "  "  under  any  order,  judg- 
ment or  decree  of  any  court  of  record,"  as  provided  in  the 
eighth  section ;  and  when  title  is  deduced  from  such  a 
source,  and  being  *connected  in  law  or  equity,  we  [*163] 
regard  it  as  fully  "  deducible  of  record  "  within  that 
section.  And  plaintiff  would  only  be  required  to  add  pos- 
session by  actual  residence  for  seven  years  to  make  out  a 
bar  under  that  act.  If  the  language  of  the  act,  "  having  a 
connected  title  in  law  or  equity,  deducible  of  record,"  can 
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not  be  made  to  embrace  this  title  in  equity  by  resulting- 
trust,  it  must  be  excluded  by  construing  the  phrase,  "  deduci- 
ble  of  record,"  to  apply  to  each  link  in  the  chain.  This  I 
do  not  think  is  the  sense  of  the  provision.  If  the  founda- 
tion, source  or  beginning  of  the  title  under  which  the  party 
claims  and  enters  is  of  record,  that  is,  by  grant  of  this- 
state  or  the  United  States,  or  by  grant  of  a  public  officer 
or  other  person  authorized  to  sell  for  non-payment  of  taxes, 
or  on  execution,  or  under  order,  judgment  or  decree  of  a» 
court  of  record,  then  it  is  "  deducible  of  record "  to  every 
person  who  can  connect  himself  with  it  by  such  proofs  as 
are  competent  for  any  purpose  to  establish  the  kind  of  title 
under  which  he  claims.  We  know  that  in  having  connected 
claim  of  title  for  recovery  in  ejectment,  we  have  frequently 
to  weld  in  a  link  by  parol  —  for  a  descent  and  heirship  — 
for  a  lease  (these  are  mostly  in  writing  at  this  day),  and 
possession  of  tenant  under  it,  and  such  like  instances. 
Although  an  equity  link  would  not  sustain  an  ejectment 
suit  under  the  statute,  it  may  defeat  it,  and  so  may  be  put 
in  by  parol  evidence,  when  it  is  of  a  character  to  be  estab- 
lished by  that  character  of  parol ;  and  I  have  shown  that  a 
resulting  trust  is  an  express  exception  from  the  statute  of 
frauds.  In  Poage's  Reirs  v.  Chinn's  Heirs,  above  referred 
to,  the  court  gave  a  like  construction  to  their  act,  as  only 
requiring  the  title  from  the  commonwealth  to  be  of  record, 
and  the  remainder  of  the  chain  as  the  nature  of  the  title 
should  require. 

-  This  I  think  to  be  a  sound  and  reasonable  interpreta- 
tion, and  one  calculated  to  give  effect  to  every  provision.  I 
am  not  able  to  perceive  how  the  contrary  one  could  prevail 
without  cutting  off  heirs  from  the  benefit  of  the  defense, 
because  the  descent  and  heirship  could  not  become  matters 
of  record  in  the  sense  here  contemplated,  so  as  to  become 
record  evidence. 

The  court,  therefore,  erred  in  excluding  the  testimony  of 
Thomas  McClintock,  offered  for  the  purposes  set  forth,  and 
also  in  instructing  the  jury  to  find  for  defendants. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  reversed.. 
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*The  Illinois  Central  Railroad  Company  v.  Rob-  [*164:] 

ERT  F.  White. 

Error  to  Fayette. 

Action  by  innkeeper  against  railroad  company  for  obstructing 
ROAD  —  Evidence. —  In  an  action  by  an  innkeeper  against  a  railroad 
company  for  obstructiag  a  road  leading  to  his  ion,  it  is  erroneous  not 
to  allow  a  witness  to  testify  as  to  the  number  of  guests  entertained  at 
the  inn,  or  as  to  the  expedition  and  care  with  which  the  work  which 
caused  the  obstruction  was  prosecuted.  In  such  a  case,  it  was  not 
proper  to  ask  a  witness  if  the  work  of  the  railroad  company,  across  the 
street  in  question,  was  prosecuted  as  diUgently  as  such  work  is  usually 
done.  This  fact  would  not  fix  a  standard ;  the  duty  of  the  company 
was  to  prosecute  the  work  as  expeditiously  and  carefully  as  it  could 
reasonably  be  done. 

This  was  an  action  on  the  case,  brought  by  the  defendant 
in  error  against  plaintiff  in  error,  for  obstructing  the  street 
leading  from  his  hotel,  in  Yandalia,  and  thereby  prevent- 
ing the  passage  of  travelers  to  and  from  his  hotel,  and  also 
preventing  boarders  from  coming  to  his  hotel.  Declaration 
admits  that  plaintiff  in  error  was  an  incorporated  company, 
and  had  a  right  to  obstruct  the  street  in  building  their 
road,  but  avers  that  said  obstruction  was  continued  unrea- 
sonably and  wilfully,  to  the  injury  of  defendant  in  error. 

General  issue  and  notice  filed. 

Defendant  in  error  proved  that  he  kept  hotel  in  Yandalia ; 
that  the  street  opposite  his  hotel  was  obstructed  about 
June,  1853 ;  that  the  street  obstructed  was  the  one  leading 
to  St.  Louis  and  Carlyle,  running  west ;  that  his  house  could 
be  approached  from  the  east  or  north ;  that  said  obstruc- 
tion continued  up  to  time  of  commencement  of  suit,  and 
was  not  constantly  worked  on ;  also  proved  that,  after  ob- 
struction, he  lost  from  four  to  six  travelers  per  day.  On 
cross-examination,  it  was  stated  that  travelers  came  to  house 
of  defendant  from  different  roads.  Witness  was  asked, 
"  Did  not  White's  house  contain  as  many  persons  as  he 
could  accommodate  after  the  obstruction  complained  of?" 
which  the  court  refused  to  permit  to  be  answered,  to  which 
exception  was  taken  by  plaintiff  in  error. 

Defendant  in  error  proved  that  most  of  the  persons  who 
usually  stopped  at  his  house  were  stage  passengers,  and  that 
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after  obstruction  they  still  continued  to  come  to  Ids  house, 
but  not  so  many  of  them ;  that  bridge  could  be  built  in 
three  weeks  if  the  ditch  had  been  ready. 

Defendant  in  error  proved  that  loss  of  one-fourth  or  one- 
half  of  custom  would  be  loss  of  about  one-half  the  profits ; 
that  travelers  to  other  hotels  did  not  increase ;  that  most  of 
the  travel  came  from  the  east  and  southeast ;  also,  that  one 
person  tried  to  get  at  White's  house,  but  was  prevented  by 

obstruction. 
[*165]  *ror  plaintiff  in  error  it  was  proved  that  bridge 
across  said  obstruction  could  not  be  built  until  exca- 
vation was  completed ;  that  it  would  take  about  one  year  to 
dig  said  excavation  in  the  usual  way ;  that  it  might  have 
been  crowded  so  as  to  make  the  excavation  in  about  three 
months,  but  to  do  so  would  cost  more.  Court  refused  to 
allow  witness  to  testify  if  said  work  was  not  proceeded 
with  as  expeditiously  and  diligently  as  such  is  usually  done 
(to  which  plaintiff  excepted);  that  a  passage  might  have 
been  left  across  said  street  of  the  width  of  the  same,  but  it 
would  have  cost  twenty-five  per  cent.  more. 

There  was  a  judgment  in  the  circuit  for  defendant  in 
error. 

A.  J.  Gallagher  and  W.  H.  Underwood,  for  plaintiff  m 
error.  H.  P.  H.  Beomwell  and  B.  S.  Edwards,  for  defend- 
ant in  error. 

Caton,  J.  This  action  was  brought  by  White,  an  inn- 
keeper in  Yandalia,  against  the  railroad  company  for  ob- 
structing a  road  leading  to  his  hpuse,  whereby  guests  and 
customers  were  diverted  from  his  house  and  his  profits  di- 
minished. We  do  not  now  decide  whether  this  form  of 
action,  or  any  action  by  an  individual,  can  be  maintained 
for  a  grievance  of  the  character  here  complained  of.  Ad- 
mitting that  the  action  can  be  maintained,  we  are  clearly 
of  opinion  that  the  court  erred  in  sustaining  an  objection  to 
the  following  question  put  to  the  witness  Wedenow:  "Did 
not  AVhite's  house  contain  as  many  persons  as  he  could  ac- 
commodate after  the  obstruction  complained  of  ? "  This 
question  was  proper  with  reference  to  the  inquiry  of  dam- 
ages.   Admitting,  as  was  assumed  by  the  plaintiff  below, 
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that  travelers  were  diverted  from  his  house  by  reason  of  the 
obstruction,  and  that  that  kind  of  custom  is  more  profitable 
than  resident  boarders,  still  it  is  manifest  that  if  his  house 
was  kept  full,  even  of  a  less  profitable  class  of  customers, 
he  did  not  in  fact  sustain  so  much  damage  as  he  would  have 
done  had  his  house  been  left  empty  or  partially  empty. 
The  proposed  evidence  should  have  been  admitted  to  the 
jur}'-,  in  connection  with  the  other  evidence  on  the  question 
of  damages,  that  the  whole  might  have  been  considered  to- 
gether, and  such  consideration  given  to  it  as  the  jury 
thought  it  entitled  to. 

The  record  also  shows  that  the  court  refused  to  allow  the 
following  question  to  be  put  to  the  witness  Wolcott:  "  "Was 
not  the  work  across  this  street  proceeded  with  as  expedi- 
tiously and  as  carefull}^,  up  to  the  time  of  the  commence- 
ment of  this  suit,  as  the  railroad  company  could  do 
it  ? "  This  question  ^should  have  been  allowed  to  be  [*166] 
answered,  and  we  are  inclined  to  think  that  this 
question  was  inadvertently  overruled,  or  that  there  is  some 
mistake  in  the  record,  for  the  bill  of  exceptions  shows  that 
in  several  instructions  the  court  told  the  jury  that  the 
defendant  was  not  liable  if  the  work  was  prosecuted  as 
expeditiousl}'-  and  as  carefully  as  it  could,  under  all  the 
circumstances,  be  reasonably  done.  Under  such  a  rule  of 
law  the  question  was  a  proper  one. 

The  court  properly  rejected  the  following  question  put  to 
the  same  witness :  "  Was  the  work  across  said  street  pro- 
ceeded with  as  diligently  as  such  work  is  usually  done?" 
That  was  not  a  proper  inquiry  in  this  case.  The  dihgence 
exercised  in  the  prosecution  of  such  work  by  this  or  any 
other  railroad  company  could  not  establish  the  standard  of 
duty  in  such  a  case.  It  was  the  duty  of  the  company  to  do 
the  work  as  expeditiously  and  carefully  as  it  could  reason- 
ably be  done  under  the  circumstances,  subjecting  the  public 
to  no  unnecessary  inconvenience  by  the  obstruction  to  the 
highway  during  the  necessary  prosecution  of  the  work, 
whether  or  not  this  was  the  usual  habit  of  this  or  other 
companies. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed, 
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1^*167]  Chables  a.  Geattan  v.  Elizabeth  Gkattan  ef  al. 

Error  to  Williamson. 

Estate  of  intestate  —  How  child  advanced  may  participate.— Where 
an  intestate  has,  in  his  life-time,  provided  for  a  child  by  an  advance- 
ment, such  heir  will  only  be  entitled  to  participate  with  his  co-heirs 
in  the  distribution  of  the  estate  by  bringing  his  advancement  into 
"hotchpot"  with  the  whole  estate,  and  taking  his  equal  portion 
thei-eof.i 

Such  advancement  need  not  be  returned  in  kind,  but  is  to  be  estimated 
according  to  its  value  at  the  time  it  was  made,  and  considered  as  a  debt 
due  the  estate  from  the  heir  so  advanced,  and  may  be  deducted  from 
his  share  of  the  distributive  estate,  if  such  share  be  sufficient. 

Eights  of  widow. —  The  widow  takes  her  share  of  the  i^ersonal  estate 
and  dower  in  the  lands  without  regard  to  advancement,  and  only  the 
balance,  after  deducting  the  widow's  share,  is  treated  as  estate  for 
distribution. 

Eight  of  election  by  heir  advanced. —  The  heir  advanced  has  hia 
election  to  retain  what  he  has  received,  or  to  relinquish  it  and  claim 
Ms  equal  share  with  the  others  in  the  distribution  of  the  estate. 

Same  —  Must  he  exercised  in  reasonable  time. — AVhen  a  party  is  entitled, 
at  his  election,  to  one  of  several  things,  he  must  exercise  such  right  in 
a  reasonable  time ;  if  he  does  not,  or  can  not,  for  want  of  legal  capac- 
ity (as  for  infancy),  equity  in  favor  of  other  parties  in  interest  wiU  do 
it  for  him,  or  bar  a  future  exercise  of  his  right.  2 

Adjunistration  —  Jurisdiction  of  equity. —  Courts  of  equity  have  a  par- 
amount jurisdiction  in  cases  of  administration  and  settlement  of  es- 
tates, and  may  control  courts  of  law  in  their  action  in  such  cases. 
They  have  also  plenary  jurisdiction  over  the  persons  and  estates  of 
infants,  and  will,  in  its  exercise,  cause  to  be  done  whatever  may  be 
necessary  to  preserve  then-  estates  and  protect  their  interests.  3 

Cited:  39  lU.  19;  44  111.  448;  59  111.  104. 

'^Advancements. —  Eigg  v.  Carroll,  89  111.  205.  Whether  a  gift  made 
by  a  parent  is  an  advancement  is  a  question  of  intention  to  be  deter- 
mined from  a  consideration  of  all  the  surrounding  facts  and  ckcum- 
stances.  Taylor  v.  Taylor,  4  Gilm ;  303 ;  Cartwright  v.  Wise  et  al.  14  111. 
417 ;  Bay  v.  Cook,  31  111.  336.  See  Starr  &  C.  111.  Stat.  882  et  seq.  ch.  39, 
^  4:  et  seq.  Eelease  of  an  heir's  expectancy,  effect  of.  Bishop  v.  Daven- 
port, 58  lU.  105;  Parsons  v.  Ely,  45  111.  .232;  Galbraith  v.  McLain,  84  111. 
379.  A  minor  can  not  bring  an  advancement  made  to  a  parent  into 
hotchpot.  Strict  proof  is,  in  such  a  case,  required  that  the  advance- 
ment, if  made,  was  equal  to  the  parent's  share  of  the  estate.  Barnes  v, 
Hazelton,  50  111.  429.  See,  further,  Selleck  v.  Selleck,  107  111.  389;  Pigg 
V.  CaiToU,  89  m.  205;  Maxwell  v.  Maxwell,  109  lU.  588;  CUne  v.  Jones, 
111  111.  563. 

2  Brown  et  al.  Ex'rs,  v.  Putney,  39  111.  468. 

3  Lynch  et  al.  v.  Eotan  et  al.  39  111.  15 ;  Townsend  et  al.  v.  Eadcliffe, 
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Silas  Geattan  died  in  1852  and  left  a  widow,  Elizabeth. 
Grattan,  and  three  heirs  at  law,  viz.,  the  plaintiff,  Charles, 
and  Philip  D.  B.  Grattan  and  Azariah  B.  Grattan,  who  are 
minors,  and  of  whom  the  said  Elizabeth  is  guardian. 

Said  Silas  Grattan  died  seized  of  real  estate,  worth,  exclu- 
sive of  widow's  dower,  $iOO,  and  upon  his  decease  said 
Binckley  was  appointed  his  administrator. 

That  the  sum  of  $1,900  in  cash  and  notes,  and  other  evi- 
dences of  debt,  came  to .  said  Binckley's  hands  as  adminis-  • 
trator,  beside  $831.15,  amount  of  sales  of  personal  property; 
the  probable  indebtedness  of  said  estate  being  about  $300. 

That  the  said  Grattan,  deceased,  prior  to  his  death,  by 
way  of  advancement,  purchased  with  his  own  money,  in 
the  name  of  his  infant  son,  Azariah  B.  Grattan,  real  estate 
worth  $1,480  or  thereabouts,  and  also  purchased,  in  the 
name  of  his  infant  son,  Philip  D.  B.  Grattan,  Avith  his  own 
funds,  real  estate  worth  $1,180  or  thereabouts,  beside  other 
real  estate  which  the  said  Silas  purchased  of  James  M. 
Campbell,  worth  $100,  and  which  was  conveyed  by  said 
Campbell  to  said  Philip,  at  the  request  of  tlie  said  Silas. 
All  of  the  said  lands  were  purchased  by  the  said  Silas  in 
the  vear  1852. 

At  the  time  of  the  purchasing  the  said  lands  by  the  said 
Silas,  in  the  name  of  his  minor  children,  he  assiu'ed  the 
plaintiff,  Charles  Grattan,  that  he  should  have  as 
much  of  his  *property  as  any  of  his  other  children,  [*168] 
and  merely  invested  his  money  in  that  way  for  his 
minor  children,  fearing  that  his  property  would  be  squan- 
dered by  guardians  and  administrators  before  they  would 
attain  their  majority,  and  was  the  more  anxious  so  to  pro- 
vide for  his  minor  children,  as  he  supposed  his  death  to  be 
near  at  hand,  and  did  not  thus  provide  for  the  plaintiff, 
Charles,  because  he  was  of  age  and  could  take  care  of  his 
share  of  the  estate. 

At  the  Williamson  county  court  Elizabeth  Grattan  was 
appointed  guardian  of  the  minors,  and  is  now  acting  in  that 
capacity. 

The  plaintiff,  in  error,  Charles  Grattan,  filed  his  bill  on 

44  id.  446 ;  Hartmann  et  al.  v.  Hartmaun,  59  id.  103 ;  Clark  et  al.  v. 
Hogle,  Adni'r,  53  id.  437;  Cowdrey  v.  Hitchcock  et  al.  103  id.  363. 
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the  chancery  side  of  the  "Williamson  circuit  court,  at  the 
March  term,  1854,  of  said  cornet,  stating  the  above  facts, 
and  also  alleging  that  there  is  now  in  the  hands  of  the  ad- 
ministrator the  sum  of  $2,101.18,  and  that  no  order  of  dis- 
tribution has  yet  been  made  by  the  county  court. 

Elizabeth  Grattan,  Avidow,  and  guardian  of  the  minor 
heirs,  Azariah  B.  and  Philip  D.  B.  Grattan,  and  George  W. 
Binckley,  administrator,  are  made  defendants,  and  the 
plaintiff,  in  his  bill,  insists  upon  defendants'  having  received 
the  said  estate  as  an  advancement,  and  that,  ^:'rc»  tanto,  they 
have  in  equity  and  good  conscience  no  claim  upon  the  resi- 
due of  the  estate  of  the  said  Silas,  and  prays  that,  after  de- 
ducting the  widow's  portion  of  the  personal  estate  and 
payment  of  debts,  the  administrator  be  ordered  to  pay  him 
an  amount  equal  to  the  advancement  to  the  minors,  and 
that  the  residue  be  equally  distributed  between  the  plaintiff 
and  his  co-heirs. 

A  summons  was  issued,  returned  and  served,  as  required 
by  law,  and  a  guardian  ad  litem  was  appointed,  who  filed 
his  answer  on  behalf  of  minor  heirs  at  the  April  term,  1851, 
of  the  Williamson  circuit  court,  at  which  term  of  court  a 
default  was  taken  against  adults,  and  cause  referred  to 
master  to  take  proof. 

The  report  of  the  master,  filed  at  the  September  term  of 
said  court,  a.  d.  1851,  substantialh''  sustains  the  allegations 
in  the  bill.  The  court,  upon  a  final  hearing,  dismissed  the 
biU  without  prejudice,  to  reverse  which  decree  the  plaintiff 
brings  the  case  into  this  court,  and  for  error  assigns : 

1st.  Kefusing  to  grant  relief  prayed  for. 

2d.  Dismissing  bill. 

W.  J.  Allen,  for  plaintiff  in  error. 

Skinner,  J.  This  was  a  bill  in  equity  for  distribution  of 
an  intestate's  estate.  The  bill  alleges  that,  in  1852,  Silas 
Grattan  died  intestate,  leaving  the  complainant, 
[*169]  Azariah  B.  and  Philip  '"D.  B.  Grattan,  his  children 
and  sole  heirs  at  law,  and  Elizabeth  Grattan,  his 
widow,  him  surviving,  and  seized  of  certain  real  estate  in 
this  state  which  descended  to  said  heirs,  and  possessed  of 
certain  personal    estate   which    remains    for    distribution 
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among  them ;  that  said  Silas,  in  his  life-time,  Conveyed  and 
caused  to  be  conveyed  to  said  Azariah  and  to  said  Philip 
respectively,  by  way  of  advancements,  and  with  the  inten- 
tion of  providing  for  the  complainant  out  of  the  remainder 
of  his  estate,  certain  real  estate ;  that  said  Azariah  and  said 
Philip,  at  the  time  of  making  said  advancements,  were,  and 
still  are,  infants,  and  that  said  Silas  died  without  providing 
for  complainant ;  that  one  Binckley  is  administrator  of  the 
estate  of  said  Silas  and  has  in  his  hands  said  personal  estate 
for  distribution. 

The  bill  makes  said  Azariah,  Philip  and  Elizabeth  and 
said  Binckley  defendants,  and  prays  that  said  Azariah  and 
Philip  be  compelled  to  bring  into  hotchpot  with  the  estate 
of  said  Silas  their  respective  advancements  or  be  barred 
from  participating  as  heirs  in  the  said  estate.  Upon  the 
hearing  the  court  dismissed  the  complainant's  bill. 

Without  referring  to  the  evidence,  which  appears  suffi- 
cient to  entitle  the  complainant  to  a  decree,  if  the  facts 
alleged  entitle  him  to  equitable  relief,  we  proceed  to  ex- 
amine the  legal  and  equitable  questions  involved. 

Our  statute  provides  that,  "  Where  any  of  the  children 
of  a  person  d3'-ing  intestate,  or  their  issue,  shall  have  re- 
ceived from  such  intestate,  in  his  life-time,  any  real  or  per- 
sonal estate,  by  way  of  advancement,  and  shall  desire  to 
come  into  the  partition  or  distribution  of  such  estate  with 
the  other  parceners  or  distributees,  such  advancement,  both 
of  real  and  personal  estate,  shall  be  brought  into  hotchpot 
with  the  whole  estate,  real  and  personal,  of  such  intestate ; 
and  every  person  so  returning  such  advancement  as  afore- 
said shall  thereupon  be  entitled  to  his  or  her  just  proportion 
of  said  estate."     Stats,  of  111.  1856,  p.  1201. 

This  provision  is  in  harmony  with  the  ancient  customs  of 
certain  localities  and  with  the  common  law  generally  of 
England,  with  regard  to  lands  descended  in  coparcenary, 
existing  at  the  time  of  the  settlement  of  the  American  col- 
onies, and  with  the  subsequent  statute  of  distributions  of 
22  and  23  Charles  the  Second.  Bacon's  Abr.  title  "  Copar- 
ceners," E ;  id.  title  "  Uses  and  Trusts,"  D ;  id.  title  "  Ex- 
ecutors and  Administrators,"  K;  Williams  on  Ex'rs,  907; 
id.  916  to  921;  2  Kent's  Com.  120,  121  and  122. 
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The  principle  of  tlie  English,  statute  is  equaUty  of  distri- 
bution of  the  ancestor's  personal  estate  among  his  children 
and  their  descendants ;  and  such  is  the  object  and 
[*1Y0]  purpose  of  our  *statute,  including  both  the  real  and 
personal  estate  of  the  ancestor. 

An  advancement  is  the  giving  by  the  intestate  in  his  life- 
time, by  anticipation,  the  whole  or  a  part  of  what  it  is  sup- 
posed the  donee  will  be  entitled  to  on  the  death  of  the 
party  making  it.  And  according  to  the  decisions  under  the 
English  and  similar  American  statutes,  the  ancestor  must 
have  died  intestate.  The  gift  must  have  been  made  in  his 
life-time  and  completely  executed  on  his  part,  with  the  in- 
tention that  the  same  should  be  the  child's  portion  of  his 
estate,  or  a  part  of  sucli  portion.  The  gift  to  the  child  or 
heir,  made  in  the  life-time  of  the  intestate  ancestor,  is  prima 
facie  an  advancement,  and  is  to  be  treated,  in  case  the  party 
to  whom  the  advancement  was  made  comes  in  for  his  dis- 
tributive share  with  his  co-heirs,  as  a  debt  due  from  him  to 
the  estate,  and  mav  be  deducted  out  of  his  share  of  the 
entire  estate  so  brought  together,  if  such  share  be  sufficient 
for  that  purpose.  The  widow  takes  her  share  of  the  per- 
sonal estate,  and,  of  course,  her  dower  in  the  lands,  without 
regard  to  advancements,  and  the  balance  only,  after  deduct- 
ing the  widow's  share,  is  treated  as  estate  for  distribution. 
The  child  advanced  or  provided  for  Avill  be  entitled  to  par- 
ticipate with  his  co-heirs  in  the  estate  for  distribution  only 
upon  bringing  in  what  he  has  received  by  way  of  advance- 
ment, and  taking  with  them,  of  the  whole  estate  so  united, 
his  equal  portion ;  and  the  property  or  money  advanced 
need  not  be  returned  in  specie  or  hind^  but  is  to  be  estimated 
according  to  its  value  at  the  time  the  advancement  was 
made,  and  the  heir  so  advanced  and  coming  in  will  be  enti- 
tled to  his  equal  share  of  the  whole,  deducting  the  value  of 
the  advancement.  2  P. .  Williams  E.  440 ;  Bacon's  Abr. 
title  "Executors  and  Administrators,"  Iv;  id.  title  "Uses 
and  Trusts,"  D ;  Williams  on  Ex'rs,  pp.  916  to  924;  2  Story's 
Eq.  Jurisp.  sees.  1202  to  1206;  Jackson  v.  Matsdorf^  11 
John.  R.  91 ;  Bemis  v.  Stearns,  16  Mass.  R.  200 ;  Osfjood  v. 
Reed,  18  id.  356;  Elliot  v.  Collier,  1  Ves.  R.  16;  3  Atk.  R. 
259;  8  Ves.  R.  55;  Stearns  v.  Stearns,  1  Pick.  R.  157. 
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These  rules  adopted  by  the  courts  in  the  construction  and 
€nforcenient  of  a  statute  subsequently  substantially  incor- 
porated into  our  law  by  legislative  enactment,  and  consistent 
with  the  evident  spirit  and  policy  of  the  latter  statute,  are 
presumed  to  have  been  in  the  mind  of  the  legislature  at  the 
time  of  its  adoption,  and  control  its  construction.  Campbell 
V.  Quinlin^  3  Scam.  R.  289 ;  Biggs  v.  Wilton,  13  lU.  R.  15. 

The  heir  advanced  may,  if  he  choose,  retain  what  he 
has  received,  but  if  he  does  he  must  be  content  and  relin- 
quish all  claim  of  participation  with  his  co-heirs  in  the  dis- 
tribution or  partition  of  the  ancestor's  estate. 

■^Il'J'ecessarily,  therefore,  it  is  for  him  to  elect  piTl] 
whether  he  will  retain  what  has  been  advanced  to 
him,  and  relinquish  all  right  in  the  estate  descended  and  for 
distribution,  or  will  return  or  account  for  the  advancement, 
and  take  of  the  entire  estate  commingled,  equally  with  the 
other  heirs. 

Infants,  for  want  of  legal  capacity,  can  not  exercise  this 
power  and  right  of  election,  and  these  infant  defendants 
must  be  excluded  from  partaking  in  the  distribution  in  this 
case,  or  the  estate  must  remain  in  the  hands  of  the  admin- 
istrator until  they  arrive  at  full  age;  unless  equity  will 
interpose,  and,  upon  ascertaining  what  would  be  most  bene- 
ficial for  them  under  the  facts,  exercise  for  them  this  power. 

A  party  entitled  to  one  only  of  several  things,  at  his 
election,  where  other  rights  are  involved,  must  exercise  such 
right  of  election  in  a  reasonable  time,  and  if  he  does  not,  or 
can  not  for  want  of  legal  capacity,  in  favor  of  other  parties 
in  interest,  equity  will  do  it  for  him,  or  bar  him  from  a 
future  exercise  of  the  right.     2  Story's  Eq.  Jurisp.  ch.  30. 

Courts  of  equity  have  a  paramount  jurisdiction  in  cases 
of  administration  and  the  settlement  of  estates,  and  may 
control  courts  of  law  in  their  action  in  the  settlement  and 
distribution  of  estates.  1  Story's  Eq.  Jurisp.  ch.  9 ;  Williams 
on  Ex>s,  pp.  1239,  1210. 

They  have,  also,  a  similar  and  plenary  jurisdiction  over 
the  persons  and  estates  of  infants,  and  will,  in  the  exercise 
of  that  jurisdiction,  cause  to  be  done  whatever  may  be 
necessary  to  preserve  their  estates  and  protect  their  inter- 
ests.    2  Story's  Eq.  Jurisp.  ch.  35 ;  Cowls  v.  Cowls,  3  Gil.  E. 
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435.  In  this  case,  if  tlie  value  of  tlie  advancements  re- 
spectively does  not  exceed  the  share  of  the  heir  in  the' 
whole  personal  estate  for  distribution  among  the  heirs,  in- 
cluding the  advancements,  and  the  court  upon  a  further 
hearing  shall  find  it  beneficial  to  the  infant  defendants  to 
take  their  distributive  shares  and  portions  of  the  entire 
estate,  instead  of  retaining  their  respective  advancements, 
it  will  not  be  necessary  to  touch  the  real  estate  descended, 
but  the  advancement  may  be  deducted  from  the  share  of 
the  part}^  to  vi^hom  it  was  made ;  otherwise,  in  order  to  do 
complete  equity  to  all,  it  may  be  necessary  to  make  parti- 
tion of  such  real  estate,  after  disposing  of  the  personal  estate, 
according  to  the  rights  of  the  parties ;  and  for  that  purpose 
it  may,  perhaps,  be  necessary  for  the  complainant  to  amend 
his  bill. 

Decree  reversed  and  cause  remanded. 

Decree  reversed. 


pl72]  *Geeat  "Western  Railroad  Company  v.  Alexander 

McDonald. 

Appeal  from  Morgan. 

Bill  of  lading  —  Evidence, —  A  bill  of  lading  is  prima  facie  evidence 
of  the  matters  contained  in  it,  but  is  subject  to  explanation;  and  the 
carrier  may  show  any  injury,  loss,  fraud  or  deceit  occasioned  or 
practiced,  by  any  previous  carrier,  or  by  the  shipper  of  the  goods. 

This  was  an  action  on  the  case  against  defendant  as  com- 
mon carrier.  Declaration  contains  three  counts,  substan- 
tially the  same  —  alleging  delivery  of  goods  and  loss  of 
same  by  negligence  of  the  defendants.  Plea,  not  guilty, 
and  issue.     Yerdict  and  judgment  for  the  plaintiff. 

The  bill  of  exceptions  shows,  substantiall}'",  that  the 
plaintiff,  on  the  3d  of  March,  1855,  had  delivered  to  a  rail- 
road company  at  Philadeljjhia  and  took  their  receipt  for 
two  boxes  of  merchandise  in  good  order,  one  of  which  con- 
tained the  articles  described  in  the  declaration.  The  boxes 
were  forwarded  to  Pittsburgh,  thence  via  rivers  Ohio,  Mis- 
sissippi and  Illinois  to  ]S"aples,  where  they  were  received  by 

Cited  :  72  HI.  154.     See  8  Bradw.  504. 

188 


1856.]       Great  Western  R.  E.  Co.  v.  McDonald.  17^ 

the  agent  of  the  defendant  in  apparent  good  order  on 
the  24th  of  same  month,  and  forwarded  on  the  26th  of 
same  month  by  Great  Western  Eaiboad  with  way-bill  to 
Jacksonville;  and  on  28th  of  same  month  the  agent  of 
the  company,  then  being  under  the  impression  that  the 
boxes  were  in  good  order,  delivered  them  to  the  agent  of 
the  plaintiff  at  Jacksonville,  and  took  receipt  for  the  boxes. 
Immediately  after  the  arrival  of  them  at  his  store  on  the 
sidewalk,  plaintiff  discovered  that  one  of  the  boxes  was 
not  in  good  order,  but  that  it  bore  exterior  marks  of  having 
been  violated  by  a  chisel.  Thereupon  he  called  the  atten- 
tion of  witnesses  to  the  condition  of  said  box,  and  pro- 
ceeded to  open  the  same ;  and  sent  for  McLane,  the  depot 
agent  of  the  defendant  at  Jacksonville,  to  witness  the  con- 
dition of  the  box,  who  testified :  "  When  I  got  there  one 
box  had  been  opened.  Examined  the  box  that  was  opened ; 
some  of  the  goods  were  put  up  in  pasteboard  boxes,  and 
were  torn,  and  the  goods  appeared  to  have  been  pulled  out. 
Eemarked  to  McDonald  that  the  goods  could  not  have  been 
taken  out  while  in  their  care,  McDonald  said  he  thought 
so  too.  McDonald  said  there  had  been  marks  of  chisel  upon 
boxes.  Gave  it  as  his  opinion  that  the  hoops  had  been  taken 
off,  the  box  opened  and  replaced  again.  Boxes  might  be 
thus  opened,  but  thinks  there  would  be  marks  of  implements 
used  and  be  seen  on  box.  Can't  say  an3^thing  about  other 
box,  it  not  being  opened.  Goods  are  more  liable  to 
be  abstracted  from  *boxes  on  a  steamboat  than  a  [-173] 
railroad.  Box  cars  are  always  loaded,  and  very  little 
chance  presented  for  persons  to  get  goods  out.  At  that 
time  it  took  between  one  and  two  hours  to  come  from 
Naples  to  Jacksonville.  Goods  could  not  have  been  ab- 
stracted from  the  boxes  in  the  depot  at  this  place.  Box  had 
the  appearance  of  having  been  done  some  days.  McDonald 
remarked  that  he  had  no  idea  that  they  were  taken  after 
thev  came  into  the  possession  of  the  raikoad  company,  but 
as  they  were  the  last  that  had  them,  he  would  hold  them 
responsible  for  them."  Plaintiff  proved  that  the  goods  de- 
scribed in  the  declaration  had  been  abstracted  from  one  of 
the  boxes,  and  that  the  goods  were  worth  the  amount  of  the 
verdict  rendered  in  the  case. 
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At  the  instance  of  the  appellee  the  court  very  properly 
charged  the  jury,  that  if  they  believed,  from  the  evidence, 
that  the  goods  sued  for  were  received  by  the  appellant,  they 
were  liable  for  same  if  lost  or  stolen,  unless  by  the  act  of 
God  or  enemies  of  the  government. 

The  appellant  asked  the  court  for  the  following  instruc- 
tions : 

"  1st.  That  before  the  jury  can  find  a  verdict  for  the 
plaintiff  in  this  case,  they  must  believe,  from  the  evidence, 
that  the  defendants  received  the  goods  described  in  the 
declaration  as  common  carriers. 

"  2d.  That  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  has  deliberately  admitted  that  the  goods  described 
in  the  declaration  were  stolen  before  they  reached  N"aples, 
then  they  must  find  a  verdict  for  the  defendant,  unless  the 
jury  believe,  from  the  evidence  in  the  case,  that  the  admis- 
sion was  mistaken,  and  that  the  defendant  did  receive  the 
goods  and  so  negligently  transported  them  that  they  Avere 
lost  or  stolen ; "  which  were  refused,  and  in  lieu  thereof  the 
court  gave  the  following  instruction: 

"  The  bill  of  lading  produced  as  evidence  in  the  case  is 
prima  facie  evidence  that  the  box  of  goods  was  in  good 
order  at  the  time  it  came  into  the  hands  of  the  railroad 
company,  and  it  is  incumbent  on  the  company  to  show  that 
it  was  otherwise,  and  that  they  were  deceived  or  defrauded 
when  they  signed  the  bill  of  lading;  and  unless  the  jury 
believe  from  the  evidence  that  they  were  thus  deceived  or 
defrauded,  they  will  find  a  verdict  for  the  plaintiff  for  the 
amount  of  his  loss  "  —  defendants  excepting,  etc.  Motion 
entered  for  a  new  trial  because  of  the  court's  refusing  to 
give  instructions  asked  for  by  defendant  and  giving  substi- 
tuted instruction,  and  because  verdict  against  the  evidence 
in  the  case  and  instructions  of  the  court.  Motion  over- 
ruled —  defendants  excepting.  The  errors  assigned  are 
for  refusing  the  two  instructions  and  substituting 
[*1Y4]  *instruction  in  lieu  thereof,  and  in  not  granting  mo- 
tion for  a  new  trial. 

D.  A.  Smith,  for  appellant.  H.  B.  McCluee,  for  appel- 
lee. 
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ScATES,  C.  J,  The  mstructions  substituted  by  the  court 
for  the  two  instructions  asked  by  appellant  state  the  prin- 
ciples of  law,  governing  the  case,  correctly.  The  bill  of 
lading  is  prima  facie  evidence  of  the  matters  contained  in 
it,  but  subject  to  explanation  and  to  have  the  truth  shown ; 
and  so  the  law  w^as  laid  down  in  Bissel  et  al.  v.  Price,  16 
HI.  K.  408.  According  to  this  case  the  appellants  were 
chargeable,  prima  facie,  for  any  damage  or  loss,  unless  they 
could  show  the  same  to  have  been  committed  while  in  pos- 
session of  some  previous  carrier  or  warehouseman. 

The  only  evidence  offered  was  a  mere  speculative  remark 
or  opinion  of  appellee,  and  another  of  local  agent  of  appel- 
lant. There  is  nothing  to  show  that  either  had  any  particu- 
lar information  or  knowledge  of  facts  on  the  subject.  'Eot 
can  we  resist  the  conviction  that  what  was  said  was  merely 
conversational  speculation  about  how,  when  and  where,  the 
loss  might  have  or  could  happen,  and  not  even  the  deliber- 
ate assertion  of  an  opinion,  much  less  a  solemn  deliberate 
admission.  Such  an  admission  would  be  entitled  to  great 
weight.  Had  appellee  been  shown  to  have  possessed  any 
particular  information  on  the  subject,  or  any  circumstances 
from  which  we  ought  to  draw  such  an  inference,  then  the 
remark  would  assume  another  aspect.  Whatever  credit, 
however,  should  be  given  to  it,  has  been  passed  upon  by  the 
jury.  And  we  feel  unable  to  assign  to  it  any  higher  degree 
of  meaning  or  credit  than  has  thus  been  allowed  by  the 
jury.  There  were  external  marks  of  violence  upon  the  box. 
Had  these  been  upon  it  when  delivered  to  the  appellant, 
proper  care  would  have  detected  them,  and  thus  have  af- 
forded an  explanation  tending  to  rebut  the  prima  facie  evi- 
dence of  the  bill  of  lading.  But  the  carrier,  finding  such 
evidences  of  violence  upon  the  package,  should  have  pro- 
tected himself  by  a  special  bill  of  lading.  Having  given  a 
general  bill,  acknowledging  the  box  to  have  been  received 
in  good  order,  the  presumption  is  against  the  loss  elsewhere, 
and,  unexplained  and  unrebutted,  will  become  conclusive  for 
the  pur]3oses  of  this  recovery. 

Precarious,  indeed,  would  be  the  rights  of  shippers,  and 
extremely  hazardous  the  transmission  of  goods  even  under 
the  insurance  of   common   carriers,  if  owners,  to  fix  the 

191 


1 


175,  176  Stuegis  v.  Ewixg.  [Dec, 

[*175]  liability  *for  loss  or  damage,  were  required  to  prove 
the  special  circumstances  of  the  time,  place  and 
manner  of  the  loss,  and  the  person  who  suffered  it. 

l^o  lower  degree  of  responsibility  could  be  fixed  upon  the 
common  carrier  than  that  of  making  his  bill  of  lading  only 
prima  facie  evidence  against  him.  Less  than  this  would 
discharge  him  under  it  —  more  might  unjustly  fix  him  with 
the  loss. 

The  law  has  fixed  upon  the  just  medium.  Appellant  hav- 
ing had  opportunity  thus  to  explain,  and  offering  none  other 
than  the  remarks  of  appellee,  has  no  cause  to  complain  that 
such  explanation  has  been  deemed  unsatisfactory. 

Judgment  affirmed. 


[*176]      *LouisA  Stuegis  et  al.  v.  Esther  Ewing. 

Error  to  Cooh, 

Dower  act  and  statute  of  wills  —  Widow  of  intestate  —  Tyson  v. 
Postlethicaite,  limited. —  The  decision  in  the  case  of  Tyson  v.  Postle- 
thivaite,  13  111.  R.,  is  not  to  be  understood  as  affecting  the  case  of  the 
widow  of  a  party  dying  intestate.  In  that  case  the  court  did  not  go 
beyond  the  strict  question  presented,  and  decided  nothing  beyond 
the  question  that  the  forty-sixth  section  of  the  statute  of  wills  was  not 
repealed  by  the  fifteenth  section  of  the  dower  act.  Rev.  Stats,  of 
1845. 

Same. —  The  fifteenth  section  of  the  dower  act  (Revised  Statutes  of  1845) 
was  intended  to  embrace  the  case  of  the  widow  of  a  party  dying  tes- 
tate, as  well  as  the  case  of  the  widow  of  a  party  dying  intestate,  but  the 
more  Liberal  provisions  for  the  last-mentioned  class  of  cases  in  the  forty- 
sixth  section  of  the  statute  of  wills  were  not  repealed  by  the  fifteenth 
section  of  the  dower  act,  and  by  those  provisions  the  widow  of  a  party 
dying  intestate  takes  as  hen*  of  the  deceased  husband. 

Same — Widow  of  intestate  ivithout  children. —  By  the  forty-sixth  sec- 
tion of  the  statute  of  wills,  the  widow  of  an  intestate,  who  dies  leaving 
no  child,  nor  the  descendant  of  any  child,  is  made  the  heir  of  her  in- 
testate husband,  and  as  such  is  entitled  to  receive  one-half  of  all  liis 
real  and  personal  estate,  after  the  jiayment  of  his  debts.  This  pro- 
vision is,  however,  strictly  and  carefully  confined  to  cases  of  intes- 
tacy. 

Same —  Widow  of  testator  —  Renunciation  of  provisions  of  will  —  Elec- 
tion.—  By  the  ninth  and  tenth  sections  of  the  thu-ty-fom'th  chapter 
Revised  Statutes,  the  widow  of  a  testator  is  authorized  to  renounce 


Cited:  44  lU.  530;  52  lU.  65,  69. 
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the  provisions  of  the  wUl  and  elect  to  retain  her  jointure  and  dower. 
And  then,  by  the  fifteenth  section,  she  may,  if  she  elect,  have,  in  lieu 
of  her  dower  in  the  estate  of  tvhich  her  husband  died  seized,  etc.,  one- 
half  of  all  real  estate,  etc.  And,  in  the  j)roviso  to  section  15,  she  is 
authorized  to  make  such  new  election  within  two  months,  etc.  The 
word  "new"  in  this  proviso  is  to  be  construed  as  meaning  second  or 
other,  and  refers  to  the  expression  "  if  she  elect "  in  the  foregoing  part 
of  the  section,  and  clearly  presupposes  that  there  had  already  been  an 
election  made  in  reference  to  the  same  subject,  under  some  other  pro- 
vision of  the  law.  The  ninth  and  tenth  sections  provide  for  such  an 
election  where  there  is  a  will ;  but  there  is  no  provision  in  the  statutes 
of  this  state  authorizing  the  widow,  in  case  of  intestacy,  to  elect  in 
reference  to  her  right  of  dower. 
Same  —  Construction  of  will  —  Pi^operty  acquired  prior  to  x>assage  of 
statute — Wlfat  rights  affected  bij  change  in  law.— A.  B.  made  and 
executed  his  last  will  and  testament,  devising  his  estate  to  differ- 
ent parties,  and  making  provision  for  his  widow,  and  died,  leaving  no 
children  or  the  descendants  of  children.  His  widow  renounced  the 
provisions  of  the  Avill,  and  elected  to  take,  in  lieu  of  dower,  according 
to  the  iDrovisions  of  the  twenty-fourth  chapter  Revised  Statutes,  and 
complied  with  aU  the  requu-ements  of  said  act.  Upon  the  trial,  it 
appeared  that  the  x^roperty  devised  by  the  testator  had  been  acquired 
prior  to  the  passage  of  said  act.     Held: 

1.  That  the  widow  was  entitled  to  make  her  election  under  said  act, 
and  to  take  accordingly. 

3.  That  said  act  is  not  repugnant  to  the  constitution,  and  the  acqui- 
sition of  the  property  by  the  testator  prior  to  the  passage  of  said  act 
can  not  affect  the  question. 

3.  A  party  who  acquires  property  does  not  acquire  with  it  the  right 
to  devise  such  property  according  to  the  law  as  it  exists  at  the  time  he 
acquires  it.  "Wills  and  testaments,  rights  of  inheritance  and  succes- 
sion, are  aU  of  them  creations  of  the  civil  or  municipal  law ;  and  the  law 
relating  to  or  regulating  any  of  them  may  be  changed  at  the  will  of 
the  legislature.  But  no  change  in  the  law,  made  after  tlie  death  of 
the  testator  or  intestate,  will  affect  rights  which  become  vested  in  the 
devisee,  hen-  or  representative,  by  such  death. 

This  was  a  bill  in  chancery,  filed  by  George  W.  Ewing 
against  Esther  Ewing,  William  G.  Ewing,  Jr.,  Mary  L.  Guth- 
rie and  her  husband,  Charles  W.  Guthrie,  La\dnia  A.  Bond 
and  her  husband,  Charles  D.  Bond,  Catharine  E. 
Ewing,  *Sophia  C.  jSToel  and  her  husband,  Smallwood  [*177] 
oSToel,  Louisa  Sturgis  and  her  husband,  Charles  E. 
Sturgis,  William  Sturgis,  Susan  Hood,  William  A.  Ewing 
and  George  W.  Ewing,  Jr.,  setting  forth  that  the  complain- 
ant and  one  William  G.  Ewing,  deceased,  were,  in  the  life- 
time of  said  William  G.  Ewing,  seized  in  fee  as  tenants  in 
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common  of  certain  lands  and  lots  in  Cook  county ;  that  as 
such  tenant  in  common,  the  complainant  was  entitled  to 
one-half  of  said  premises,  and  that  under  and  by  virtue  of 
the  "will  of  said  William  G.  Ewing,  and  the  renunication 
and  election  of  said  Esther  Ewing,  hereinafter  set  forth,  the 
complainant  became  and  was  seized  in  fee  of  an  additional 
one-sixtieth  part  of  the  same  premises.  That  the  defendant, 
Esther  Ewing,  as  the  widow  of  said  William  G.  Ewing,  was 
seized  of  one-fourth  part  of  the  premises.  That  the  defend- 
ants, William  G,  Ewing,  Jr.,  Mary  L,  Guthrie,  Lavinia  A. 
Bond,  Catharine  E.  Ewing,  were  each  seized  in  fee  of  two- 
sixtieth  parts  of  the  premises,  and  that  the  defendants, 
Sophia  C.  ]N"oel,  Louisa  Sturgis,  William  Sturgis,  Susan 
Hood,  William  A.  Ewing  and  George  W.  Ewing,  Jr.,  were 
each  seized  in  fee  of  one-sixtieth  part  of  the  premises,  and 
praying  that  partition  might  be  made  among  the  several 
parties  entitled  thereto.  The  defendant,  Esther  Ewing,  filed 
her  answer  on  the  8th  day  of  May,  a.  d.  1855,  admitting 
that  complainant  was  seized  in  fee  of  thirty-one  sixtieths  of 
the  premises  described  in  said  bill,  and  that  her  co-defend- 
ants were  seized  in  fee  of  fourteen-sixtieths  of  said  premises, 
as  in  said  bill  mentioned,  under  the  will  of  William  G.  Ewing, 
deceased.  That  said  W.  G.  Ewing,  at  the  time  of  his  death, 
left  her,  the  said  Esther  Ewing,  his  widow,  him  surviving, 
but  that  he  left  no  children  or  descendants  of  children. 
That  as  such  widow,  and  by  virtue  of  the  renunciation  by 
her  of  the  provisions  in  the  will  of  the  said  W.  G.  Ewing, 
deceased,  contained  for  her  benefit,  and  of  her  election  as 
hereinafter  set  forth,  she  became  entitled  to  and  was  seized 
in  fee-simple  of  one-fourth  part  of  said  premises  described 
in  said  bill  of  complaint,  being  one-half  of  the  same  of 
which  her  said  husband  died  seized,  and  submits  to  a  parti- 
tion of  said  premises  as  prayed  in  said  bill,  and  that  her 
said  share  might  be  set  apart  to  her. 

And  the  defendants,  Louisa  Sturgis,  William  Sturgis, 
Susan  BLood  and  Sophia  C.  ]^oel,  filed  their  answer  setting 
forth  that  the  defendant,  Esther  Ewing,  was  entitled  to 
dpwer  in  the  premises,  and  that  she  was  not  entitled  to  one- 
fourth  part  thereof  alleged  in  the  bill.  The  bill  was  taken 
j?;'o  coufosso  as  to  William  G.  Ewing,  Jr. ;  and  the  other  de- 
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fenclants,  who  were  minors,  answered  by  their  guardian  ad 
litem,  in  the  nsual  form. 

"From  the  pleadings  and  proof  it  appeared  that  pi78] 
the  complainant,  George  W.  Ewing,  and  William  Q. 
Ewing,  deceased,  were  seized  in  fee,  as  tenants  in  common 
of  certain  lands  described  in  the  bill,  the  title  to  which  was 
acquired  in  1834  That  said  William  G.  Ewing  died  in  July, 
1854,  leaving  a  widow,  the  defendant,  Esther  Ewing,  who 
was  married  to  him  in  1826  in  Michigan,  and  remained  his 
wife  until  his  death,  but  no  children  or  descendants  of  chil- 
dren. That  said  Wilham  G.  Ewing,  in  his  hfe-time,  made 
and  published  his  last  will  and  testament,  by  which  he  de- 
vised of  the  premises  described  in  the  bill,  to  the  complain- 
ant, two-sixtieths ;  to  Wilham  G.  Ewing,  Jr.,  four-sixtieths ; 
to  Mary  L.  Guthrie,  four-sixtieths ;  to  Lavinia  A.  Bond,  four- 
sixtieths;  to  Catharine  E.  Ewing,  four-sixtieths;  to  Sophia 

C.  Noel,  two-sixtieths ;  to  Louisa  Sturgis,  two-sixtieths ;  to 
"William  Sturgis,  two-sixtieths;  to  Susan  Wood,  two-six- 
tfeths ;  to  William  O.  Ewing,  two-sixtieths ;  to  George  W. 
Ewing,  Jr.,  two-sixtieths.  That  said  will  was  duly  proved 
and  admitted  to  probate  August  10,  1854,  in  the  state  of 
Indiana,  and  that  afterward,  in  1854,  a  copy  thereof,  duly 
authenticated,  was  filed  in  the  office  of  the  clerk  of  Cook 
county.  That  on  the  loth  day  of  March,  1855,  the  defend- 
ant, Esther  Ewing,  by  a  writing  under  her  hand  and  seal  of 
that  date,  renounced  the  provisions  made  for  her  benefit  in 
the  will,  and  elected  in  lieu  thereof  to  take  her  dower  or 
legal  share  of  the  estate  of  her  husband ;  which  renuncia- 
tion was  filed  in  the  office  of  the  clerk  of  the  Cook  county 
court,  March  15,  1855. 

That  the  said  Esther  Ewing,  by  another  writing  under  her 
hand  and  seal,  bearing  date  the  said  15th  day  of  March,  a. 

D.  1855,  did  thereby,  in  pursuance  of  the  laws  of  the  state 
of  Illinois,  elect  to  take,  in  heu  of  the  provisions  for  her 
benefit  in  the  will  of  the  said  William  G.  Ewing,  deceased, 
contained,  one-haK  of  all  the  real  estate  of  which  the  said 
William  G.  Ewing  died  seized  or  possessed,  after  payment 
of  all  just'debts  and  claims  against  the  said  William  G. 
Ewing,  deceased,  which  said  paper  writing  is  filed  in  the 
clerk's  office  of  the  said  Cook  county  court. 
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The  Cook  county  court  of  common  pleas,  on  the  ISth  day 
of  March,  a.  d.  1856,  ordered  that  partition  of  the  prem- 
ises described  in  said  bill  should  be  made  between  the  said 
complainant  and  defendants,  as  follows,  viz. : 

Thirty-one  sixtieth  parts  thereof,  quantity,  quality  and 
value  relatively  considered,  to  the  complainant. 

Thirty-sixtieths  thereof,  as  owner  in  his  own  right,  as 
joint  and  equal  co-proprietor  with  the  said  William  G. 
Ewing,  deceased,  and  one-sixtieth  part  as  legatee  under  the 

said  will  of  the  said  William  G.  Ewing,  deceased. 
plY9]       *To  the  said  Esther  Ewing,  fifteen  other  sixtieths 
of  said  premises. 

To  the  defendant,  William  G.  Ewing,  Jr.,  an  equal  two- 
sixtieths  thereof. 

To  the  defendant,  Mary  L.  Guthrie,  wife  of  defendant 
Charles  W.  Guthrie,  an  equal  two-sixtieths  thereof. 

To  Lavinia  A.  Bond,  wife  of  defendant  Charles  D.  Bond, 
an  equal  two-sixtieths  thereof. 

To  defendant,  Catharine  E.  Ewing,  an  equal  two-sixtieths 
thereof. 

To  the  defendant,  Sophia  C.  'Noel,  wife  of  the  defendant 
Smallwood  IS'oel,  an  equal  one-sixtieth  thereof. 

To  the  defendant,  Louisa  Sturgis,  wife  of  Charles  E.  Stur 
gis,  an  equal  one-sixtieth  thereof. 

To  the  defendant,  William  Sturgis,  an  equal  one-sixtieth 
thereof. 

To  the  defendant,  Susan  Hood,  an  equal  one-sixtieth 
thereof. 

To  the  defendant,  William  A.  Ewing,  an  equal  one-sixtieth 
thereof;  and 

To  the  defendant,  George  W.  Ewing,  Jr.,  an  equal  one- 
sixtieth  thereof. 

And  appointed  Eichard  J.  Hamilton,  James  H.  Bees  and 
James  M.  Lowe  commissioners  to  make  partition  of  the  said 
premises  accordingly.  Thereupon  a  commission  issued  out 
of  said  court,  under  the  seal  thereof,  directed  to  said  com- 
missioners, authorizing  them  to  make  partition  of  said  prem- 
ises as  aforesaid,  who  proceeded  in  the  execution  of  the 
same,  and  made  partition  of  said  premises,  according  to  the 
directions  in  said  decretal  order  contained,  and  filed  their 
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report  thereof  in  the  office  of  the  clerk  of  the  said  court,  on 
the  9th  day  of  July,  a.  d.  1856. 

Their  report,  by  an  order  of  the  court,  bearing  date  the 
9th  day  of  July,-  a.  d.  1856,  was  duly  confirmed. 

The  defendants,  Sturgis,  Hood  and  iJ^oel,  bring  the  case 
to  this  court  and  assign  for  error: 

That  the  court  erred  in  entering  a  decree  that  said  Esther 
Evvino'  should  have  one-half  of  the  estate  of  which  the  said 
William  G.  Ewing,  deceased,  died  seized. 

T.  L.  Dickey  and Howe,  for  plaintiffs  in  error.     C. 

Beck  WITH  and  R.  Brackenridge,  Jr.,  for  defendant  in  error. 

Caton,  J.  I  shall  first  refer  to  the  case  of  Tyson  v.  Postle- 
thwaite,  13  111.  R.  727,  which,  it  is  supposed  by  the  plaintiffs 
in  error,  is  decisive  of  this  case.  That  was  a  case  of 
intestacy,  "'^and  the  question  there  considered  was  [*180] 
whether  the  fifteenth  section  of  the  dower  act,  which 
was  first  incorporated  into  our  statutes  in  the  revision  of 
1815,  repealed  by  implication  the  forty-sixth  section  of  the 
statute  of  wills,  which  was  introduced  into  our  law  in  1829, 
and  was  continued  in  the  revision  of  1815.  After  quoting 
this  last  section,  or  the  part  of  it  involved,  and  commenting 
upon  its  meaning,  the  question  decided  in  that  case  is  thus 
propounded  in  the  opinion  of  the  court :  "  That  such  are 
the  provisions  of  the  old  law  is  too  plain  to  require  the  least 
discussion ;  and  the  only  remaining  question  that  we  shall 
examine  is,  whether  this  provision  has  been  repealed  by  the  fif- 
teenth section  of  the  thirty-fourth  chapter,  Eevised  Statutes, 
entitled  Dower."  The  question  thus  stated  is  there  consid- 
ered, and  it  is  decided  that  the  last  was  not  intended  to,  and 
did  not,  repeal  the  first.  I  thought  then,  and  still  think,  that 
the  framer  of  the  fifteenth  section  of  the  dower  act  intended 
to  embrace  within  its  language  the  widows  of  intestates, 
and  that  it  was  so  framed  and  enacted  in  ignorance  of  the 
fact  that  a  more  liberal  provision  had  been  made  for  the 
widows  of  intestates  by  the  section  of  the  statute  of  wills 
above  referred  to,  and  for  this  reason  we  held  distinctly,  and 
intended  to  hold,  that  the  more  liberal  provisions  contained 
in  the  statute  of  wills  were  not  repealed.  I  confess,  frankly, 
that  in  writing  that  opinion  the  case  of  a  widow,  whose  hus- 
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band  died  testate,  never  occurred  to  me,  and  I  am  confident 
that  it  was  never  alluded  to  in  the  argument  of  that  cause, 
or  in  the  conference  room,  and  if  no  such  case  occurred  to 
me,  I  certainly  used  no  language  intending  to  affect  such  a 
case.  Had  I  thought  of  a  case  of  testacy,  I  should,  no 
doubt,  have  stated  distinctlj^  that  the  decision  was  not  to  bo 
understood  as  affecting  such  a  case,  or  possibly  I  might  have 
gone  further  and  stated  that  the  statute  do6s  apply  to  and 
govern  such  cases,  and  thus  have  relieved  the  section  from 
the  imputation  of  being  entirely  a  dead  letter.  I  confess 
such  a  suggestion  would  have  reheved  me  very  much,  for 
not  thinking  then  of  a  case  to  which  it  might  apply  without 
repealing  the  former  law,  which  I  felt  certain  there  was  no 
intention  to  repeal,  I  did  then  suppose  that  it  must  remain 
as  a  dead  letter  upon  our  statute  book.  I  do  not  regret  now 
to  observe  that  there  is  a  large  class  of  cases,  and,  perhaps, 
nearly  one-half  of  all  those  embraced  within  its  language,  to 
which  it  can  be  applied,  without  unintentionally  repealing 
any  former  law ;  and  upon  examining  that  opinion  carefully 
now,  I  do  not  regret  that  I  did  not  attempt  to  go  beyond  the 
strict  question  presented,  and  decided  nothing  and  expressed 
no  opinion  beyond  the  inquiry,  whether  the  former  law  was 
repealed.     I  regret  I  have  not  always  been  as  careful  in 

confining  m^^self  strictly  to  the  question  presented 
[*181]   "by  the  record.     There  should  be  and  is  nothing  in 

that  decision  which,  in  the  least,  embarrasses  us  now 
more  than  as  if  it  had  not  been  made.  This  case  presents 
an  open  question,  to  be  freely  examined  on  its  own  merits, 
and  to  this  I  will  now  address  myself.  I  wiU  first  examine 
the  rights  of  the  widow  under  the  statute,  and  then  consider 
the  power  of  the  legislature  to  pass  the  act. 

By  the  statute  of  wills,  originally  passed  in  1829,  the  hus- 
band is  empowered  to  devise  all  his  real  and  personal  estate 
as  he  pleases ;  saving  to  the  widow  her  right  of  dower  in  all 
his  real  estate  of  which  he  was  seized  during  the  coverture, 
and  certain  articles  of  personal  property  or  their  value ;  to 
which  the  statute  reserved  to  her  the  right,  in  defiance  of 
the  will  of  her  husband.  In  case  the  widow  was  made  a 
devisee  b}^  the  will,  and  accepted  the  bequest,  she  thereby 
relinquished  her  right  of  dower,  and  also  any  jointure  which 
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she  might  have  received  or  been  entitled  to ;  but  by  renounc- 
ing the  provisions  made  for  her  by  the  will,  these  rights  re- 
verted to  him.  and  as  to  them,  she  then  occupied  the  same 
position  she  would  have  occupied  had  her  husband  died  intes- 
tate. In  certain  cases,  however,  the  widow,  by  renouncing 
the  provisions  of  the  will,  was  not  left  in  the  same  position 
as  the  widow  of  an  intestate.  By  the  forty-sixth  section 
of  the  statute  of  wills,  the  widow  of  an  intestate  who 
dies,  leaving  no  child  or  the  descendant  of  a  child,  is  made 
the  heir  of  her  intestate  husband,  and  as  such  is  entitled  to 
receive  by  descent  one-half  of  all  his  real  and  personal  estate 
after  the  payment  of  his  debts.  This  provision  is,  however, 
strictly  and  carefully  confined  to  cases  of  intestacy,  so  that 
by  no  means  prescribed  by  the  law  could  the  widow  of  a 
testate  husband  entitle  herself  to  a  like  benefit.  The  law 
gave  the  power  to  the  husband  to  dispose  of  his  property  oth- 
erwise, and  cut  her  off,  as  well  as  her  other  heirs,  to  her  dis- 
tributive share  of  his  estate,  to  which  she  would  be  entitled 
in  case  there  was  no  will;  and  limited  her  right,  by  renounc- 
ing the  provisions  of  the  will,  to  her  jointure,  dower  and 
certain  personal  estate.  Thus  stood  the  law  as  regards  the 
rights  of  the  widow  of  a  testator,  whether  he  left  children 
or  their  descendants  or  not,  down  to  the  revision  of  1845, 
when  the  fifteenth  section  of  the  thirty-fourth  chapter  was 
first  introduced  into  our  statutes.  That  section  is  as  follows : 
''  If  a  husband  die  leaving  no  children,  nor  the  descendants 
of  children,  such  widow  may,  if  she  elect,  have  in  lieu  of 
her  dower  in  the  estate  of  which  her  husband  died  seized, 
whether  the  same  shall  have  been  assigned  or  not,  absolutely 
and  in  her  own  right,  as  if  she  were  sole,  one-half  of  all  real 
estate  which  shall  remain  after  the  payment  of  all  just 
debts  and  claims  against  the  deceased  husband :  Pro- 
vided, that  in  case  dower  *shall  have  been  already  ["-182] 
assigned,  she  shall  make  such  new  election  within 
two  months  after  being  notified  of  the  payment  of  such 
debts  or  claims."  Now  the  language  of  this  section  is  broad 
enough  to  include,  and  I  have  no  doubt  it  was  framed  with 
the  intention  of  including,  cases  of  both  testate  and  intestate 
estates,  and  witli  the  purpose  and  intention  of  making  fur- 
ther provisions  for  widows  in  both  cases.     This  we  hold  did 
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not  repeal  the  still  better  provision  previously  made,  and 
then  existing,  for  widows  of  intestates.  But  wh}'-  shall  it 
not  apply  to  widows  of  testators,  as  to  whom  no  such  ques- 
tion can  arise,  and  as  to  whom  it  is  a  substantial  benefit,  as 
was  the  intention  of  the  legislature?  Suppose  we  introduce 
the  word  testate  after  the  word  die,  in  the  first  line  of  the 
section,  would  this  case  be  anv  more  embraced  within  its 
provisions  than  now,  or  would  the  law  be  any  stronger  in 
her  favor  than  it  now  is  ?  It  would  then  read,  "  If  a  hus- 
band die  testate  leaving  a  widow,"  etc. ;  could  we  doubt  the 
intentions  of  the  legislature  to  give  him  the  benefits  of  this 
section?  Is  there  anything  in  the  former  laws,  or  in  the 
language  of  the  act,  tending  to  throw  a  doubt  on  the  sub- 
ject? Unquestionably  not.  There  are  several  expressions 
in  this  section  which  are  peculiarly  adapted,  and  indeed  only 
adapted,  to  the  case  of  a  widow  of  a  testator.  By  the  ninth  * 
and  tenth  sections  of  the  thirty-fourth  chapter  of  Kevised 
Statutes,  the  widow  of  a  testator  is  authorized  to  renounce 
the  provisions  of  the  wiU,  and  elect  to  retain  her  jointure 
and  dower,  and  then  by  the  fifteenth  section,  which  is  the 
one  under  consideration,  she  may,  if  she  elect,  have  in  lieu 
of  her  dower  in  the  estate  of  which  her  husband  dies  seized, 
etc.,  one-half  of  all  real  estate,  etc. ;  and  then  in  the  proviso 
at  the  end  of  the  section,  she  is  authorized  to  make  sxicli  neio 
election  within  two  months  after  she  shall  be  notified  of  the 
payment  of  the  debts  and  claims  against  the  estate.  The 
word  new  here  has  the  same  meaning  as  second,  or  other, 
would  have  in  the  same  place  and  connection,  and  of  course 
can  only  refer  to  the  expression,  "  if  she  elect,"  in  the  fore- 
part of  the  section,  and  states  under  what  circumstances  or 
when  she  may  exercise  the  right  previously  conferred,  and 
clearly  presupposes  that  there  had  already  been  one  election 
made  in  reference  to  the  same  subject,  under  some  other 
provision  of  the  law.  J^ow  we  find  that  law  in  the  ninth 
and  tenth  sections  of  the  same  chapter,  which  provides  for 
an  election  in  case  there  is  a  will ;  and  there  is  no  provision 
anywhere  in  all  our  statutes,  authorizing  the  widow,  in  case 
of  intestacy,  to  make  any  election  in  reference  to  her  right 
of  dower.  I  repeat,  then,  that  Ave  here  find  expressions 
peculiarly  adapted,  and  alone  adapted,  to  a  case  of  testacy. 
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And  from  which,  possibly,  it  would  not  have  required 
a  more  free  ^construction  than  we  are   sometimes  [-183] 
driven  to,  to  have  held  that  this  section  was  only 
intended  to  apply  to  cases  of  testacy,  and  in  that  way  have 
excluded  all  cases  of  intestate  estates. 

This  case  of  Mrs.  Ewing  is  precisely  within  this  statute, 
with  all  the  provisions  of  which  she  has  complied,  and 
unless  we  hold  the  statute  entirely  a  dead  letter,  and  that, 
too,  without  any  sort  of  necessity  or  reason,  she  must  have 
the  benefit  of  it,  unless  the  other  objection  which  was  urged 
to  it  shall  be  sustained. 

This  objection  is,  that  the  legislature  transcended  its  con- 
stitutional powers  in  ^passing  the  act  relied  upon;  for  the 
reason,  as  is  alleged,  that  it  violates  that  provision  of  the 
constitution  which  declares  that  no  freeman  shall  be  de- 
prived of  his  property  but  by  the  judgment  of  his  peers  or 
the  law  of  the  land;  and  that  it  is  made  retroactive  in  its 
operation,  as  the  propert}^  in  question  was  acquired  by  the 
testator  before  the  passage  of  the  act.  It  seems  to  me  very 
clear  that  this  act  did  not  attempt  to  deprive  Mr.  Ewing  of 
this  property,  or  of  the  right  to  alienate  it,  nor  is  it  retroact- 
ive, admitting,  for  the  present,  that  the  legislature  had  no 
right  to  make  a  retroactive  law. 

Mr.  E wing's  title  to  this  land  was  as  fuU,  complete  and 
absolute  after  as  before  the  passage  of  the  law.  The  fee- 
simple  absolute  was  still  in  him,  and  was  as  much  subject 
to  his  absolute  use,  dominion  and  control  as  ever.  jSTor  is  it 
necessary  to  inquire  whether  the  legislature  could  restrict, 
qualify  or  control  his  right  to  alienate  it,  or  the  mode  of 
alienation,  although  we  have,  in  one  case,  at  least,  decided 
that  the  legislature  had  the  right  to  deprive  a  married 
woman,  residing  out  of  the  state,  of  the  capacity  to  alienate 
her  real  estate  situate  in  this  state.  By  a  previous  statute, 
married  women,  wherever  they  might  be,  were  authorized 
to  conve}^  their  real  estate  situated  in  this  state,  in  a  partic- 
ular, specified  mode.  By  this  same  revision  of  1845,  this 
act  was  expressly  repealed,  and  the  act  passed  in  lieu  of  it 
only  authorized  married  women  within  the  state  to  convey 
their  land,  and  thus  the  law  stood  until  the  act  of  184Y,  and 
we  held  that  a  deed  made  in  the  meantime,  by  Mrs.  Lane, 
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when  in  the  state  of  Missouri,  was  absolutely  void.  Zane 
V.  Soulard,  15  111.  E.  123.  But  no  such  question  is  involved 
in  this  case,  nor  is  any  opinion  intimated  as  to  the  right  of 
the  legislature  to  control  or  abridge  the  right  of  alienation, 
for  no  attempt  to  do  that  is  found  in  this  statute.  "What, 
then,  was  the  effect  of  this  statute  upon  the  rights  or  powers 
of  Mr.  Ewing  in  reference  to  this  property  ?  It  qualified 
the  capacity  to  devise  a  portion  of  it,  which  had  been  pre- 
viously conferred  upon  him  by  the  first  section  of  the  stat- 
ute of  wills ;  and  can  there  be  a  doubt  that  the  right 
[*184]  to  devise  is  a  subject  entirely  ^within  the  control  of 
the  legislature?  The  power  to  devise  is  not  an  inher- 
ent, natural  right,  conferred  upon  us  by  the  law  of  nature,  as 
is  the  right  to  acquire  and  own.  So  long  as  we  can  not  pos- 
sess, control  or  enjoy  anything  we  have,  after  we  are  dead, 
we  can  have  no  absolute  right  to  say  what  shall  be  done 
with  our  acquisitions  after  that  period.  As  mortals  we 
then  cease  to  be,  and  all  connection  with  earth  and  our  ac- 
quisitions terminates.  Those  who  are  left  can  alone  be  inter- 
-ested  in  what  was  ours.  Depending  alone  upon  the  law  of 
nature,  our  estates  would  become  the  propertj'  of  the  first 
who  should  seize  them  as  they  fall  from  our  hands.  The 
power  to  control  the  disposition  of  our  possessions  after 
our  demise  is  conferred  by  municipal  laws,  and  is  purely  a 
subject  of  municipal  regulation.  It  is  not  a  part  of  tlie 
right  of  property  itself,  but  is  only  an  incident  to  it,  as  tlie 
law,  for  the  time  being,  makes  it  so.  Without  this  power, 
■our  title  may  be  complete  and  absolute.  By  devising  our 
property  we  do  not  lessen  or  impair,  in  the  least  degree, 
•our  title  to  the  property  devised.  We  may  change  the  de- 
vise, or  alienate  it,  at  pleasure,  at  anj^time  during  our  lives; 
and,  until  our  demise,  the  devisee  acquires  ho  sort  of  right 
■or  title  to  it.  When  we  acquire  property,  we  do  not  acquire 
with  it,  and  as  a  part  of  it,  the  right  to  devise  it  in  any 
particular  mode,  or  even  to  devise  it  at  all.  The  objection 
•urged  to  this  law  involves  this  proposition :  that  whoever 
acquires  property,  acquires  with  it  the  right  to  devise  it  ac- 
cording to  the  law  as  it  then  exists.  I  acquire  one  piece  of 
property  to-day,  and  may  devise  it  according  to  the  law  as 
it  now  is,  although   in   the    hands   of    my  grantor,  who 
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acquired  it  before  the  last  change  of  the  law,  it  was  the 
subject-matter  of  a  different  mode  of  devise.  The  la^Y  is 
again  changed  to-morrow,  and  the  next  day  I  acquire  an- 
other piece  of  property,  which,  so  long  as  I  live,  must  be 
devised  as  the  law  then  is,  and  thus  may  my  estate  be 
divided  up  into  several  parcels,  each  of  which  is  subject  to 
a  different  law  of  devise.  In  other  words,  I  may  dispose 
of  one  parcel  in  one  way,  while  another  parcel,  just  like  it, 
only  acquired  at  a  different  time,  I  can  not  devise  in 
the  same  way,  but  must  give  it  some  other  direction. 
To-day  I  ma}^  give  my  property  to  the  Mormon  church ; 
can  not  the  legislature,  to-morrow,  forbid  any  such  devise? 
or  may  they  not  provide  that  I  shall  not  devise  to  one 
convicted  of  a  felony?  or,  indeed,  in  any  way  modify  the 
power  conferred  upon  me  by  the  first  section  of  the  statute 
of  wills,  to  devise  my  estate  in  any  way  which  the  good  of 
the  commonwealth  may  require.  To-day  any  infant  of  the 
age  of  seventeen  years  may  make  a  valid  will  to  dispose 
of  his  personal  property ;  may  not  the  law  be  so  changed 
as  to  deprive  him  of  that  power  till  he  iS'  twenty-one 
years,  or  any  other  age  ?  ISTow  a  feme  covert  may 
^dispose  of  her  separate  estate  by  will;  may  not  this  [-185] 
right  be  taken  from  her,  without  a  violation  of  the 
constitution?  I  put  these  familiar  instances,  which  it  seems 
to  me  can  not  be  open  to  dispute,  as  to  the  extent  of  the 
legislative  power,  and  yet  they  are,  in  principle,  precisely 
the  same  as  the  one  under  consideration.  Suppose  the  ex- 
isting law  allowed  the  husband  to  devise  every  dime  of  his 
estate  to  strangers,  leaving  his  widow  entirely  penniless, 
could  not  the  legislature  limit  that  power  of  devise,  so  that, 
even  against  his  testament,  she  might  retain  her  wardrobe  ? 
And  make  this  apply  to  property. in  possession,  and  if  they 
can  interfere  to  control  this  power  to  any  extent,  they  can 
go  just  so  far  as  they  may  think  good  government  may  re- 
quire, though  it  be  to  the  extent  of  the  half  or  the  whole 
of  the  estate.  In  aU  this  no  right  whatever  of  the  testator 
is  involved.  The  interest  of  those  wiio  succeed  to  his  es- 
tate is  alone  affected.  As  to  him,  it  is  a  mere  question  of 
power,  and  not  of  right  of  property,  and  they  can  have  no 

sort  of  right  while  he  hves.     Let  us  reverse  the  case  for  a 
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moment.  As  the  law  now  stands,  a  husband  situated  as  this 
testator  was,  is  not  empowered  to  dispose  of  one-half  of  his 
real  estate  in  such  a  way  that  the  widow  may  not  entitle 
herself  to  that  half;  still  she  has  no  personal  right  in  that 
provision  of  law  which  can  deprive  the  legislature  of  the 
power  to  so  change  the  law  as  to  authorize  Tiim  to  devise 
the  whole  of  it  to  stranarers.  This  riglit  is  no  more  tha.i 
that  of  an  heir  under  the  statute  of  descents.  Our  statute 
of  descents  has  provided  for  the  disposition  of  estates  in 
case  of  intestacy,  and  practically  performs  the  office  of  the 
will  of  the  deceased.  While  the  legislature  gives  us  the 
power  to  dispose  of  our  estates,  it  has  provided  the  law  of 
descents  to  dispose  of  them  for  us,  in  case  we  neglect  to  do 
so  by  our  wills.  This  law,  as  it  now  stands,  provides  that 
all  my  children  shall  share  equally  in  m}^  estate,  if  I  die  in- 
testate ;  and  yet  my  children  have  no  vested  right  in  that 
provision  of  law,  so  as  to  prevent  the  legislature  from  so 
changing  the  law  as  that  my  sons  shall  take  twice  as  much 
as  my  daughters,  or  that  my  widow  shall  take  one-half  of 
the  estate,  or,  indeed,  make  any  other  disposition  of  my  es- 
tate which  to  them  may  seem  good.  While  I  live,  no  legal 
right  whatever  is  vested  in  my  heirs.  They  have  but  an 
expectancy,  which  may  be  disappointed  by  a  change  in  the 
law  at  any  time,  and  such  change  will  control  the  disposi- 
tion of  such  portions  of  the  estate  which  are  acquired  before 
the  change  as  well  as  that  acquired  after.  The  moment  the 
testator  or  intestate  dies,  then  the  rights  of  the  devisees  or 
heirs  attach  at  once,  for  the  tiK:le  is  then  already  vested, 
and  any  change  in  the  law  after  that  could  not  affect  such 

vested  rights.  A  man  can  not  even  have  d  vested 
[*186]  right  in  his  own  *will  as  such,  so  that  the  legislature 

may  not  so  change  the  law  as  to  make  his  will, 
which  is  now  made  with  all  the  forms  of  law,  and  every  dis- 
position in  it  in  strict  conformity  to  the  statute,  utterly  void. 
They  may  require  it  to  be  attested  by  three  witnesses,  or 
that  it  be  acknowledged  in  open  court,  or  they  may  deprive 
him  of  the  power  to  make  that  disposition  of  his  estate 
which  was  perfectly  lawful  when  t^e  will  was  actually  ex- 
ecuted. A  will  has  no  legal  eifect  or  power  while  the  testa- 
tor lives.     Till  his  death,  it  is  as  nothing.     It  can  deprive 
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him  of  nothing,  and  can  confer  nothing  upon  another ;  con- 
sequently there  can  be  no  vested  rights  under  it,  which  can 
be  violated  by  any  change  of  the  law.  When  rights  have 
vested  either  under  wills,  contracts  or  laws,  the  case  is  quite 
different,  and  they  may  not  be  violated  by  the  legislature. 

The  right  to  devise  the  fee  to  real  estate  was  a  part  of  the 
old  Saxon  law,  but  did  not  exist  b}^  the  common  law  of 
England,  since  the  conquest,  except  in  a  very  few  instances, 
and  was  first  conferred  by  the  English  statute  of  wills  in  32 
Hen.  8th,  and  has  been  constantly  subject  to  explanations 
and  changes  by  subsequent  acts  of  parliament,  and  it  was 
never  supposed  that  such  changes  violated  any  vested  rights 
or  rights  of  property.  Laws  regulating  the  descent  of 
lands  are  much  older  than  those  which  confer  the  capacity 
to  devise  them ;  and  yet  I  am  not  advised  that  it  had  ever 
been  denied  that  the  legislature  has  power  to  change  the 
course  of  descent,  and  that  such  change  will  operate  in- 
stantly upon  all  estates  which  may  subsequently  descend,  no 
matter  when  or  how  the  intestate  may  have  acquired  the 
title.  Blackstone  says:  ""Wills,  therefore,  and  testaments, 
rights  of  inheritance  and  succession,  are  all  of  them  creat- 
ures of  the  civil  or  municipal  laws,  and  are  accordingly, 
in  all  respects,  regulated  by  them."  2  Black.  Com.  p.  12. 
And  the  present  chief  justice  of  this  court,  in  delivering  the 
opinion  of  the  court  in  Edwards  v.  Pope^  3  Scam.  R.  4G5, 
said,  "  They  (the  legislature)  may  so  change  the  law  of  de- 
scents as  to  cut  off  all  our  expectations  of  inheritance,  and 
confer  it  upon  a  single  child,  and  may  deny  the  power  of 
disposition  by  will,  as  to  prevent  the  bounty  of  our  parents." 

The  case  of  Wester velt  v.  Gregg,  2  Kernan  R.  2U2,  which 
is  relied  upon  by  the  defendant  in  error,  decides  that  the 
husband  may  have  a  vested  right  in  a  cause  of  action  for 
the  wife's  legacy,  which  may  not  be  divested  by  an  act  of  the 
legislature  subsequently  to  the  vesting  of  such  right.  We 
decide  nothing  in  conflict  with  this;  for,  if  I  am  not  mis- 
taken, 1  have  already  shown  that  no  right  could  be  vested 
in  the  devisees  until  the  death  of  the  testator;  but  in  the  case 
before  us,  there  is  still  less  appearance  of  right  in 
the  devisees,  for  the  Avill  in  question  *was  not  made  [*1ST] 
till  1819,  four  years  after  the  passage  of  the  law  in 
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question,  so  that  the  will  itself  was  made  under  this  law, 
and,  at  the  time  of  its  passage,  these  parties  were  not  named 
as  devisees,  and  consequently  had  not  even  an  expectancy 
in  this  estate  any  more  than  perfect  strangers,  unless  it  ex- 
isted under  our  law  of  descent,  under  which  they  do  not 
now  claim.  Here,  then,  was  no  such  vested  right  as  in  the 
case  referred  to. 

The  case  of  Moreau  v.  Deichemendy,  18  Missouri  R.  522,  is 
also  referred  to,  but  that  also  decides  a  point  not  in  this  case. 
There  was  a  written  ante-nuptial  contract,  by  which,  under 
the  Spanish  law  then  in  force,  the  husband  was  secured  in 
the  right  to  alienate  the  property  in  question,  without  the 
concurrence  of  the  wife,  and  it  was  held  that  by  the  adop- 
tion of  the  common  law  the  husband  was  not  deprived  of  tliis 
right,  thus  secured  to  him  by  the  written  contract.  Surely 
w^e  have  no  "written  marriage  contract,  securing  to  the  hus- 
band the  right  to  alienate  this  propert}'',  or  even  to  devise  it 
in  any  way ;  but  we  have  here  the  ordinary  oral  marriage 
contract,  without  any  express  stipulations  as  to  the  rights  of 
property,  Avith  those  incidents  only  which  are  provided  by 
the  municipal  law.  J^Tor  is  there  in  this  case,  as  there  was 
in  that,  any  question  about  the  right  of  alienation  by  the 
husband,  but  he  died  without  ever  having  alienated  in  any 
way.  When  a  question  of  the  right  to  sell  and  convey  real 
estate  shall  arise,  that  case  will  deserve  particular  attention, 
and  the  principles  upon  which  it  was  decided  will  be  care- 
fully examined. 

The  manifest  confidence  with  which  this  objection  was 
urged  at  the  bar  has  induced  me  to  discuss  it  more  at  length 
than  I  should  otherwise  have  felt  called  upon  to  do.  The 
Avhole  objection  assumes  that  the  testator  acquired  a  vested 
right  with  these  lands  to  devise  them  as  the  law  then  was, 
or  else  that  these  devisees  had  a  vested  right  in  devises  not 
then  made.  I  have  stated  the  reasons  which  induce  me  to 
think  otherwise. 

"We  are  satisfied  with  the  decree,  which  must  be  affirmed. 

Decree  affirmed. 
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*JoH]sr  H.  ITetelee,  impleaded  with  Israel  A.  Hukd  [*188] 
et  al.,  V.  Joseph  TV.  Ctjlies  et  al. 

Apjpeal  from  Brown. 

Action  on  PRO^nssoRY  note — Variance. — In  an  action  against  Israel 
A.  Hurd,  William  C.  Hnrd  and  John  H.  Neteler,  as  joint  makers  of  a 
promissory  note,  a  note  offered  as  evidence,  signed  ' '  Hurds  &  Neteler," 
without  special  averments,  "will  not  authorize  a  judgment. 

Same  —  Plea  of  general  issue — Proof. — Where  the  general  issue  is 
pleaded,  the  statute  only  dispenses  with  such  proof  of  the  execution 
of  the  instrument  sued  on,  and  of  the  joint  liability  of  the  defendants, 
as  is  consistent  with  the  pleadings. 

This  was  an  action  of  assumpsit,  brouglit  by  plaintiffs 
against  defendants,  in  the  Brown  circuit  court,  at  the  Octo- 
ber term,  a.  d.  1855,  upon  the  following*  promissory  note: 
"  $120.69.  ITew  York,  March  26, 1851. 

"  Six  months  after  date,  we  promise  to  pay  to  the  order  of 
James  "Williams,  one  hundred  and  twenty  dollars,  sixty-nine 
cents,  value  received.  Hurds  &  ]N'etelee," 

The  declaration  contains  a  special  count  upon  the  note, 
the  money  counts  and  a  count  on  an  account  stated. 

The  declaration  is  in  the  usual  form  against  makers  of 
joint  and  several  notes.  Ko  allegation  in  the  declaration 
that  defendants  were  partners,  or  that  defendants  used  the 
signature  of  Hurds  &  ISTeteler. 

Upon  the  trial,  upon  plea  of  non  assumpsit,  defendants 
objected  to  the  note  offered  in  evidence,  on  the  ground  of 
variance.  The  court  overruled  the  objection,  and  rendered 
judgment  for  plaintiffs ;  to  which  defendants  excepted  and 
appealed. 

J.  S.  Bailey,  for  appellants.  "W.  H.  Herxdon,  for  ap- 
pellees. 

Skinner,  J.  The  plaintiffs  below  sued  Israel  A.  Hurd, 
"William  C.  Hurd  and  John  H.  ]^eteler,  and  declared  against 
them  in  assumpsit,  as  joint  makers  of  a  promissory  note, 
payable  to  James  Williams,  and  by  him  assigned  to  the 
plaintiffs.  The  cause  was  tried  by  the  court  upon  the  gen- 
eral issue.     The  only  evidence  on  the  trial  in  support  of  the 
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action  was  a  promissory  note,  signed  "  Hurcls  &  Xeteler," 
payable  to  Williams,  and  by  him  assigned  to  the  plaintiffs 
below. 

The  defendants  objected  to  the  note  as  e^ddence,  for  yari 
ance  and  irrelevancy,  but  the  court  overruled  the  objection, 

and  rendered  judgment  in  favor  of  the  plaintiffs. 
[-189]       *To  justify  the  finding,  the  allegation,  or  descrip- 
tion of  the  writing  in  the  declaratiop.,  and  the  note 
offered  in  support  of  it,  should  have  corresponded  and  been 
consistent  the  one  with  the  other. 

Such  would  have  been  the  case  had  the  note  been  exe- 
cuted in  the  names  of  the  persons  declared  against  as  joint 
makers,  or  had  the  declaration  alleged  that  the}^  executed 
the  same  by  the  style  of  "  Hurds  &  Xeteler." 

The  proof  then  would  have  accorded  and  been  consistent 
with  the  case  made  by  the  declaration,  and,  under  our  stat- 
ute, no  further  proof  would  have  been  necessary  to  sustain 
the  judgment  of  the  court. 

The  court  could  not  presume  that  the  defendants  were 
partners  doing  business  under  the  style  of  "  Hurds  &  Net- 
eler,"  or  that  they,  as  joint  makers,  executed  the  note  by 
that  name  and  stjde,  in  the  absence  of  any  allegation  to 
that  effect  in  the  declaration. 

"Where  the  general  issue  is  pleaded,  the  statute  only  dis- 
penses with  such  proof  of  the  execution  of  the  instrument 
declared  on,  and  the  joint  liability  of  the  defendants,  as  is 
consistent  with  the  pleadings.  Petrie  v.  JVeioell,  13  111.  R, 
64Y;  Dwigld  v.  Newell,  15  id.  333;  1  Greenlf.  Ev.  sec.  69 
and  note  3 ;  Williams  v.  Bryant,  5  Mees.  &  Welsh.  E.  41T ; 
Mayelston  v.  Palmerston,  2  Carr.  &  Payne  R.  471 ;  Bossit- 
ter  V.  Marsh,  4  Conn.  R.  196 ;  Ives  v.  PicJiett,  2  McCord  R. 
271. 

It  is  immaterial  as  to  the  obligation  of  the  promise  by 
what  name  or  style  the  defendants  executed  the  note.  They 
may  be  sued  upon  it  by  their  true  names,  and  an}^  apparent 
variance  or  inconsistency  between  the  instrument  and  the 
names  of  the  alleged  makers,  by  reason  of  the  name  or 
style  in  fact  used,  may  be  helped  or  prima  facie  avoided 
by  an  averment  in  the  pleading  that  they  executed  the 
written  promise  by  such  name  and  style ;  and  under  the 
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general  issue,  the   execution  of  tlie  instrument  described 
and  the  joint  liability  are  admitted. 

Judgment  reversed  and  cause  remanded,  with  leave  to 
Dlaintiffs  below  to  amend  their  declaration. 

Judgment  reversed. 


*Chaeles  Chaistdlee  1).  The  IToetheen  Ceoss  Rail-  [*190] 

EGAD  Company. 

Appeal  from  2fcDonough. 

Corporation —  Charter — Issue  of  stock  certificate  unnecessary,  tvhen. — 
Where  the  charter  of  a  company  does  not  requh-e  it,  a  certificate  of 
stock  need  not  be  given  to  a  subscriber  to  enable  the  company  to  re- 
cover a  subscription  to  stock. 

Same  —  Power  to  make  hy-laivs. —  A  company  may  make  such  by-laws 
regailating  stock,  and  the  manner  of  votmg  upon  it,  as  are  consistent 
with  its  chai'ter. 

This  was  an  action  of  assmnpsit  by  defendant  against 
plaintiff,  in  the  McDonough  circuit  court,  upon  a  subscrip- 
tion to  the  stock  of  said  company,  for  $2,000,  for  twenty 
shares,  on  two  acts  of  subscription  of  ten  shares  each.  The 
declaration  contains  three  counts ;  the  first  two  counts  each 
on  one  subscription  of  ten  shares ;  the  third  count  for  sub- 
scription money  and  amount  stated.  The  first  two  counts 
are  identical,  and  allege,  first,  a  subscription  by  plaintiff  to 
the  following  instrument : 

"  Subsceiptiojst  Book,  1852,  1853,  for  the  capital  stock  of  the 
Northern  Cross  Railroad  Company,  incorporated  by 
an  act  of  the  legislature  of  the  state  of  Illinois,  en- 
titled '  An  act  to  incorporate  the  N^orthern  Cross  Rail- 
road Company,'  approved  February  10,  1849. 
"  We,  whose  names  are  hereunto  affixed,  do  hereby  sub- 
scribe the  number  of  shares  in  the  capital  stock   of  the 
]S"orthern  Cross  Railroad  Company,  which  are  set  opposite 
to  our  respective  names,  of  $100  to  each  share,  for  the  pur- 
pose of  completing  that  portion  of  the   Northern   Cross 
Railroad  from  Quincy  to  Clayton,  in  Adams  county,  now 
in  the  course  of  construction ;  and  also  for  the  purpose  of 
constructing  and  completing  the  Lateral  Branch  road  of 
said  Northern  Cross  Railroad,  from  the  intersection  thereof 
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■with  the  Xorthern  Cross  Raiboad,  in  said  Adams  county, 
to  Galesbnrg,  in  Knox  county,  as  the  said  branch  road  may 
be  located  by  the  board  of  directors  of  said  company,  under 
the  authority  of  an  act  of  the  legislature,  approved  the  1st 
day  of  February,  1851,  entitled  'An  act  supplemental  to 
an  act  entitled  an  act  to  incorporate  the  ]N"orthern  Cross 
Railroad  Company,'  approved  February  10,  1819;  and  a 
certain  other  act  of  the  legislature,  entitled  'An  act  to 
amend  the  first  section  of  an  act  supplemental  to  an  act  to 
incorporate  the  ISTorthern  Cross  Railroad  Company,  and 
to  increase  the  number  of  directors  of  said  company,'  ap- 
proved June  21,  1852. 

"  And  we  do,  for  ourselves,  our  executors,  administrators 
and  assigns,  undertake  and  promise  the  said  IS'orthern  Cross 
Railroad  Company  that  we  will  severally  pay  the  ISTorthern 
Cross  Railroad  Company  the  sum  of  $100  for  every  share 
in  the  capital  stock  of  the  said  company,  by  us  so  respect- 
ively subscribed  and  set  opposite  our  respective  names,  in 
such  manner  and  proportion,  not  exceeding  five  per  cent. 
per  month,  and  at  such  time  and  place,  as  may  be  directed 
by  the  board  of  directors  of  said  company, 

"  December  11,  dS52r 
[*191]  "That  plaintiff  subscribed  ten  shares ;  that  by  such 
subscription  plaintiff  became  entitled  to  ten  shares 
of  stock,  and  liable  to  pay  $1,000,  in  such  manner  and  pro- 
portion as  the  directors  should  direct,  not  exceeding  five  per 
cent,  per  month. 

That  the  directors  assessed  the  shares  in  instalments  of 
five  per  cent.,  and  notified  to  the  stockholders  by  publica- 
tion thereof  when  and  where  the  same  should  be  paid. 
'  Breach,  non-payment  of  subscription. 

Three  counts,  common  money  counts,  and  for  forbearance 
and  for  subscription. 

The  defendant  then  filed  eighteen  pleas.  First  two  to 
declaration,  the  others  to  first  two  counts. 

1st.  No  such  corporation. 

2d.  Non  assumpsit. 

3d,  That  plaintiff  did  not  pay  five  per  cent,  or  any  sum. 
By  the  charter  he  would  not  become  a  stockholder  without 
paying  five  per  cent,  on  stock. 
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4th.  Did  not  pay  five  per  cent. ;  by  the  charter  and  by- 
laws could  not  become  a  stockholder  without  paying  five 
per  cent. 

5th.  Did  not  pay  five  per  cent. ;  by  the  by-laws  could  not 
become  a  stockholder  and  entitled  to  vote  unless  he  paid 
five  per  cent. 

6th.  By-laws  prohibited  plaintiff  from  voting  or  exercis- 
ing right  as  a  stockholder. 

Tth.  Did  not  deliver  to  plaintiff  any  certificate  of  stock. 

8th.  "Was  not  a  stockholder ;  is  not  entitled  to  any  share 
of  stock. 

9th.  Did  not  lawfully  assess  said  shares  of  stock. 

10th.  Did  not  make  publication  of  notice  to  pay  instal- 
ments as  alleged. 

11th.  Subscription  was  not  made  in  compliance  with  any 
of  the  laws  in  the  declaration  mentioned. 

12th.  Xo  good  or  valuable  consideration  for  subscription. 

13th.  Defendant  conveyed  all  the  property  of  said  rail- 
road compan}''  away  without  the  assent  of  plaintiff,  whereby 
the  stock  has  become  worthless,  and  the  consideration 
wholly  failed. 

14th.  Did  not  pay  five  per  cent.  '  That  by  the  by-laws. 
and  charter  plaintiff  would  not  become  a  stockholder  unless 
he  paid  five  per  cent. 

15th.  Bv  the  bv-laws  would  not  become  a  stockholder,  or 
entitled  to  any  share  of  stock,  or  entitled  to  vote  as  a  stock- 
holder, without  having  paid  five  per  cent. 

16th.  Did  not  pay  five  per  cent.     By  charter  and  by-laws 
no  person  could  become  a  stockholder,  or  entitled  to  vote, 
or  entitled  to  certificate  of  stock,  without  having 
paid  five  per  *cent.     Plaintiff  has  never  in  any  way  [*192j 
acted  as  a  stockholder  in  company. 

17th.  Did  not  pay  five  per  cent.  B}'-  charter  and  by-laws 
no  one  could  become  a  stockholder  or  entitled  to  a  certifi- 
cate without  paying  five  per  cent. ;  that  plaintiff  never  acted 
as  a  stockholder;  that  defendants  conveyed  away  all  the 
property  of  com]iany  without  the  consent  of  plaintiff, 
whereby  stock  became  worthless.  Consideration  has  wholly 
failed. 

18th.  Did  not  pay  five  per  cent.    By  charter  and  by-laws 
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no  one  could  become  a  stockholder  or  entitled  to  certifi- 
cate of  stock  without  payment  of  five  per  cent. ;  that  plaint- 
iff has  never  acted  as  a  stockholder;  that  defendant  con- 
veyed the  property  of  company  by  deed  duly  recorded 
"without  the  consent  of  plaintiff,  whereby  the  stock  became 
worthless,  and  the  consideration  wholly  failed. 

The  defendant  took  issue  on  pleas  4,  5,  12,  15,  and  de- 
murred to  pleas  1,  3,  6,  7,  8,  11,  13,  17  and  IS.  The  court 
overruled  demurrer  to  pleas  9  and  10,  and  sustained  the 
same  to  the  others.  Defendant  rephed  to  pleas  9,  10,  and 
issue  thereon.  Plaintiff  abided  by  pleas  1,  3,  6,  7,  8,  11,  13, 
17  and  18. 

Upon  the  trial  defendant  in  error  proved:  The  incorpo- 
ration and  organization  of  the  company  as  alleged;  that 
the  shares  were  assessed  and  publication  made  as  alleged ; 
that  defendant  made  the  subscription  as  alleged.  The 
plaintiff  then  read  in  evidence  the  following  by-law  of  the 
company,  passed  December  5,  1853: 

"  The  annual  election  for  directors  shall  be  held  at  the 
office  of  the  company,  etc. 

'  "  Every  stocliholder  shall  be  entitled  to  one  vote,  in  per- 
son or  by  proxy,  for  each  share  of  stock  he,  she  or  they 
-m3bj  hold  hona Jide  in  the  company;  but  no  subscriber  to 
the  capital  stock  shall  be  considered  a  iona  fide  stockholder, 
or  be  entitled  to  vote,  who  has  not  paid  or  secured  the  pay- 
ment of  the  first  instalment  due  on  his  stock." 

Plaintiff  proved  that  the  above  by-law  had  been  in  force 
since  its  passage. 

The  jury  returned  into  court  a  verdict  of  $2,000  against 
appellant.     Appellant  entered  a  motion  for  a  new  trial. 

The  court  overruled  motion  and  rendered  judgment.  De- 
fendant appealed. 

Errors  assigned: 

1st.  Sustaining   defendant's   demurrer  to  plaint- 
[*193]  iff's  pleas  1,  3,  6,  7,  8,  11, 13, 14, 15,  *17, 18,  and  each 
of  them,  and  not  sustaining  said  demurrer  to  the 
first  and  second  counts  in  tlie  declaration. 

2d.  In  giving  to  the  jury  instructions  1,  2  and  3,  and  each 
of  them. 

3d.  Overruling  motion  for  new  trial. 
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J.  S.  Bailet  and  J.  Geimshaw,  for  appellant.  O.  H. 
Beowning,  for  appellee. 

Skixxee,  J.  This  "R'as  an  action  of  asstimpsif,  to  recover 
the  amount  of  certain  subscriptions  of  the  defendant  below, 
to  the  capital  stock  of  the  iJ^orthern  Cross  Railroad  Com- 
pany. 

The  first  two  counts  of  the  declaration,  are  special  upon 
the  contract  of  subscription,  and  the  others  are  indehitatus 
counts  for  subscription  moneys  due,  and  so  forth. 

The  defendant  pleaded  the  general  issue,  and  sixteen 
special  pleas,  to  eleven  of  which  the  court  sustained  demur- 
rers, and  issues  were  joined  upon  the  other  pleas. 

The  pleas  to  which  the  com"t  sustained  demurrers,  with- 
out entering  into  a  labored  investigation  of  them,  we  hold 
defective,  either  in  form  or  substance ;  and  to  the  counts  of 
the  declaration  we  can  see  no  substantial  defect. 

The  charter  of  the  company,  under  which  the  subscrip- 
tions were  made,  does  not  require  the  payment  of  five  per 
cent.,  or  any  other  amount  of  subscriptions,  at  the  time  they 
are  made.  The  subscriptions  were,  therefore,  vahd  without 
payment  of  the  first  instalment. 

It  is  not  necessary  to  the  validity  of  the  subscriptions 
that  the  company  should  have  delivered  to  the  defendant 
certificates  of  stock;  and  it  is  not  alleged  that  they  have 
refused  to  do  so  upon  demand.  The  pleas  alleging  that  the 
defendant  was  never  a  stockholder  in  the  company,  if  good 
in  substance,  amount  to  the  general  issue,  and  were  reached 
b}''  the  special  demurrer  interposed  to  them. 

The  company  are  authorized  by  their  charter  to  mort- 
gage, pledge  or  convey,  by  deed  of  trust,  the  corporate  prop- 
erty, to  raise  money  to  carry  out  their  enterprise ;  and  the 
defendant  can  not  avoid  his  subscriptions  because  the  com- 
pany have  done  what  they  were  empowered  to  do  by  the 
law  under  which  the  subscriptions  were  made,  ^ov  is  it 
any  defense  to  the  action,  that,  after  the  subscriptions,  the 
board  of  directors  adopted  a  by-law  requiring  payment  of 
the  first  instalment  on  stock,  to  entitle  the  stockholder  to 
vote  at  corporation  elections. 

At  most,  it  is  but  a  regulation  of  the  corporation,  which 
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it  is  not  alleged  they  have  enforced  by  refusing  to 

pl9i]  permit  the  ^defendant  to  vote ;  and,  if  an  excess  of 

power,  he  has  other  remedies  for  redress  or  against 

its  enforcement. 

These  questions  dispose  of  the  pleas  to  which  demurrers 

were  sustained. 

The  instructions  are  no  part  of  the  bill  of  exceptions,  and, 

therefore,  are  not  considered;  and  the  evidence  is  sufficient 

to  sustain  the  verdict. 

Judgment  affi.rmed. 


Maeville  C.  "Walters,  Administratrix  of  W.  C.  Walters, 
Deceased,  -y.  The  People. 

Error  to  Fulton. 

HOJIESTEAD  —  WJien  tcoodlot  not  a  part  of. —  A  tract  of  timber  land  a 
mile  distant  from  the  farm  or  liouse  occupied,  yet  necessary  for  fuel, 
etc.,  for  the  use  of  the  fai'm,  is  not  a  part  of  the  "  homestead,"  under 
the  act  of  1851. 

Same  —  Absence. —  An  absence  by  reason  of  ill  health  from  the  home- 
stead for  a  year,  by  the  widow,  after  the  death  of  her  husband,  with- 
out any  intention  of  abandonment,  will  not  deprive  her  of  the  benefit 
of  the  act. 

Same  —  Deficiency. —  There  is  no  provision  in  the  act  for  making  up  a 
deficiency  in  the  value  of  the  "  homestead,"  if  it  is  less  than  $1,000, 

Same  —  Contiguous  tracts. —  It  is  a  question  of  fact  whether  adjoining 
and  contiguous  tracts  of  land,  forming  one  compact  body,  are  part  of 
the  homestead. 

This  was  a  cause  commenced  in  the  county  court  of  Ful- 
ton county,  at  the  March  term,  a.  d.  1855,  on  petition  of 
IsTathan  Beadles,  setting  forth  that  the  administratrix  had 
filed  an  inventory  or  account  current  in  the  estate  of  Will- 
iam C.  Walters,  deceased,  setting  forth  also  that  the  per- 
sonal estate  was  exhausted,  and  that  there  still  remained 
large  amounts  against  the  said  estate  unliquidated.  ^  That 
he  was  one  of  the  creditors,  and  that  there  was  real  estate 

Cited:  "  Occupancy,"  defined:  right  to  homestead  exemption,  21  111. 
178.  Statutory  mode  of  release  must  be  followed,  35  111.  264.  Continu- 
ing occupancy  essential,  36  111.  248.  What  is  not  a  part  of  homestead, 
74  111.  207. 

See  Starr  &  C.  111.  Stat.  1097  et  seq.,  notes. 
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belonging-  to  the  estate  not  yet  disposed  of,  and  praying 
citation  against  Marville  C.  Walters,  the  administratrix,  and 
an  order  compelling  her  to  apply  for  a  decree  to  sell  the 
real  estate  to  pay  the  debts,  etc. 

Citation  issued,  service  was  had,  and  the  administratrix, 
at  a  snbsequent  term  of  that  court,  filed  her  inventory  and 
account  current,  as  prayed  in  the  petition.  At  a  still  subse- 
quent term  she  filed  her  answer,  setting  forth  these  facts, 
and  that  she  had  applied  the  personal  effects  in  payment  of 
her  specific  allowance  and  the  first-class  debts.  And  that 
all  the  real  estate  of  which  the  said  William  C.  Walters 
died  seized  of,  was  seventy-two  and  a  half  acres,  which  he 
occupied  during  his  life  as  a  homestead,  and  on  which  he 
lived  at  the  time  of  his  death ;  and  seventy-two  acres 
of  timber  land,  lying  near,  but  not  ^adjoining  thereto,  [""195] 
and  used  for  the  purpose  of  supplying  the  homestead 
with  wood,  timber,  etc.  That  it  was  necessary  to  the  en- 
joyment of  the  homestead. 

That  she  was  the  widow  of  the  said  William  C.  Walters. 
That  an  heir  to  the  said  Walters  had  been  born  smce  his 
decease.  That  the  widow  and  heir  ha^l  continued  to  occupy 
the  said  seventy-two  and  a  half  acres,  homestead,  as  afore- 
said, since  the  death  of  the  said  William  C.  Walters,  except 
when  she  went  to  her  father's  during  the  sickness  occasioned 
by  her  confinement.  That  she  did  not  leave  the  same  with 
the  intention  of  abandoning  it,  bnt  returned  to  it  as  soon  as 
her  health  would  permit,  which  was  in  about  eleven  months 
after  her  departure  therefrom,  and  went  to  receive  the  care 
and  attention  of  her  friends ;  and  set  up  claim  to  the  real 
estate  as  a  homestead  under  and  by  virtue  of  an  act  of  the 
legislature  of  the  state  of  Illinois,  entitled  "  An  act  to  ex- 
empt homesteads  from  sale  on  execution,"  aj^proved  Feb- 
ruary 11,  1851,  and  in  force  July  1,  1851.  And  that  the 
demand  of  the  petition  was  contracted  after  the  4:th  day  ©f 
Julv,  A.  D.  1851.  That  she  was  entitled  to  dower  out  of  the 
said  real  estate;  and  that,  subject  to  her  right  of  dower, 
the  real  estate  was  not  worth  to  exceed  $1,000,  and  that  she 
occupied  the  same  as  a  residence  for  herself  and  child. 

The  petitioner  then  filed  his  rephcation,  admitting  aU  the 
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facts  stated  in  the  answer  except  that  the  absence  of  the 
"widow  from  the  premises  was  a  mere  temporary  one,  which 
he  denies,  and  alleges  that  the  same  was  an  abandonment 
of  her  right  to  claim  under  the  provisions  of  the  act 
to  exempt  homesteads  from  sale  on  execution ;  and  that  the 
widow  left  the  same  with  the  intention  of  not  returning, 
and  her  return  was  to  prevent  the  sale  of  the  premises  to 
pay  debts  of  the  estate,  etc. 

Upon  this  the  cause  was  set  down  for  hearing  at  the  June 
term,  a.  d.  1855,  of  said  court.  And  after  hearing  of  the 
allegations,  proofs,  etc.,  a  decree  was  rendered  refusing  to 
grant  the  prayer  of  petitioner  as  to  the  homestead  of  the 
said  Walters ;  and  it  was  furthermore  ordered  that  the  said 
administratrix  petition  that  court  for  leave  to  sell,  to  pay 
the  debts  of  said  estate,  the  seventy-two  acres  of  timber 
land,  and  that  the  administratrix  pay  the  costs  in  course  of 
administration,  etc. 

From  this  judgment  the  petitioner  appealed  to  the  circuit 
court  of  said  county.  Proper  process  issued  from  the  cir- 
cuit court,  and  finally,  at  the  Februar37-  term,  a.  d.  1856,  of 
that  court,  the  cause  was  set  down  for  hearing 

Upon  the  trial  of  the  cause  the  petitioner  proved  that  the 
two  pieces  of  land  were  about  one  mile  apart,  and  that  the 
widow  had  rented  the  farm  to  one  M3^ers,  sometime  in  April, 
1854,  the  lease  to  expire  March  1,  1855,  without 
[*196]  making  any  ^reservation  of  any  part  of  the  house 
or  land,  she  being  on  the  premises  when  the  same 
was  rented,  but  not  when  the  tenant  took  possession.  And 
that  she  left  no  furniture  there ;  and  that  Alexander  Free- 
man acted  as  the  agent  of  the  widow,  and  came  and  re- 
ceived the  rents,  and  said  he  was  agent,  and  talked  to  the 
witness  about  renting  to  him  another  year,  but  never  did 
hear  Freeman  say  he  was  agent  in  the  widow's  presence. 

The  petitioner  then  proposed  proving,  by  this  witness, 
what  Freeman  said;  to  Avliich  the  defendant  objected,  on 
account  of  the  insufficiency  of  the  proof  of  agency,  which 
objection  was  overruled  by  the  court,  to  which  ruling  the 
defendant  then  excepted.  The  witness  then  stated  that 
Freeman  said  that  the  widow  would  rent,  provided  she 
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could  retain  the  premises  without  comiug  back  ou  to  them 
again ;  and  that,  to  the  proper  enjoyment  of  the  premises, 
there  ought  to  be  timber  with  the  place. 

And  that  the  child  was  born  at  her  father's,  some  six  or 
eight  miles  from  the  premises,  where  the  widow  remained 
while  he  occupied  the  same,  but  she  and  the  child  returned 
to  the  farm  in  March,  1855. 

The  defendants  then  proved  that  Walters  lived  upon  the 
seventy-two  and  a  half  acres,  and  died  there,  and  was  his 
hom^estead;  that  there  was  no  timber  land  adjoining  the 
homestead;  that  the  seventv-two  and  a  half  acres  was 
necessary  to  the  proper  enjoyment  of  the  homestead ;  that 
the  widow  of  said  Walters,  the  defendant,  being  unwell,  in 
consequence  of  her  approaching  confinement,  it  was  neces- 
sary for  her  to  g-o  home  to  her  father's  house,  where  the 
child  was  born  who  was  heir  to  the  said  Walters  by  his 
marriage  with  defendant ;  that  she  got  well  and  went  back 
to  the  homestead  in  March,  1855,  as  soon  as  the  tenant  to 
whom  she  had  rented  left. 

Upon  cross-examination,  witness  stated  that  he  was  renting 
the  farm;  that  the  widow  occupied  one  room  in  the  house 
and  furnished  it,  and  used  it  as  a  residence  for  herself  and 
child ;  that  she  kept  her  things  there,  and  had  for  sometime 
previous  to  the  trial ;  that  her  health  was  very  poor  for  two 
or  three  months  after  lier  child  was  born.  Witness  pays 
her  one-third  of  the  produce  raised  as  rent  for  the  farm,  and 
that  this  arrano'ement  was  made  because  she  wished  to  hold 
the  premises,  and  for  no  other  reason. 

The  defendant  then  called  Alexander  Freeman,  who  tes- 
tified that  the  physician,  at  the  decease  of  Walters,  stated 
that  it  was  necessary  that  the  widow  should  have  careful 
attention.  In  consequence  thereof  she  rented  out  the  place 
and  went  to  witness'  house  in  March,  1851,  and  the 
child  was  born  June  *20th  of  that  year,  and  she  re-  [*197] 
mained  unwell  three  or  four  months  after  her  deliv- 
ery, and  was  obliged  to  keep  her  bed  a  considerable  portion 
of  the  time  before  her  confinement,  after  she  went  to  her 
father's.  It  was  thought  unsafe,  in  her  condition,  for  her 
to  stay  alone  on  the  place.  This  was  the  reason  why  she 
went  to  her  father's. 
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She  had  a  garden  on  the  homestead  in  1855,  and  rented 
the  rest;  remaining  on  the  premises  part  of  the  time  during 
that  3"ear,  and  liiept  her  things  there. 

At  the  May  term,  1856,  of  that  court,  the  court  rendered 
a  decree  ordering  the  administratrix  to  apply  to  the  proper 
tribunal  for  leave  to  sell  both  pieces  of  land  for  the  pay- 
ment of  the  debts  of  the  estate  by  a  given  day,  etc.  The 
defendant  now  prosecutes  a  writ  of  error  to  this  court,  and 
assio'ns  the  following:  causes  for  error: 

1st.  That  the  circuit  court  erred  in  allowing  the  state- 
ments of  Freeman  with  the  existing  proof  of  agency. 

2d.  That  the  court  erred  in  decreeing  that  the  seventy- 
two  and  a  half  acres  was  subject  to  the  payment  of  the 
debts  of  the  estate. 

3d.  That  the  court  erred  in  ordering  the  administratrix  to 
apply  for  the  sale  of  any  of  the  land  for  the  payment  of 
the  debts  of  the  estate. 

Eoss  and  Shope  and  O.  H.  Browning,  for  plaintiff  in  error. 
OouDY  and  Judd,  for  defendants  in  error. 

ScATES,  C.  J.  Two  questions  arise:  whether  a  tract  of 
timber,  a  mile  from  the  farm  land,  and  not  adjoining,  yet 
from  which  supplies  of  timber,  rails,  fire-wood,  etc.,  were 
alone  derived  for  the  support  of  the  farm,  can  be  treated  as 
part  of  the  homestead  under  the  act  of  1851,  where  both 
tracts  do  not  exceed  the  amount  fixed  in  the  act;  and 
w^hether  the  widow,  having  leased  the  farm  and  dwelling 
for  a  year  after  the  death  of  her  husband,  and  resided  six 
or  eight  miles  from  it,  with  her  father,  until  her  recovery 
from  a  confinement,  thereby  lost  her  homestead  rights,  by 
abandonment,  though  she  did  not  intend  to  abandon  the 
premises  as  a  homestead  when  she  left. 

The  language  of  the  act  seems  to  contemplate  but  one 
piece  of  land.  The  exemption  is  confined  to  "  the  lot  of 
ground  and  the  buildings  thereon,  occupied  as  a  residence, 
and  owned  by  the  debtor,  being  a  householder,  and  having 
a  family,  to  the  value  of  |1,000,"     Acts  of  1851,  p.  25,' sec.  1. 

There  is  no  provision  in  this  act  to  make  up  the  value  of 

the  homestead  to  $1,000,  by  other  property,  when 

£*198]  it  ""falls  short  in  value.     Under  the  act  in  relation 
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to  judgments  and  executions  (Rev.  Stats,  of  1845,  p.  306, 
sec.  33),  certain  values  are  exempted,  and  debtor  may  select 
property  to  the  value  of  $60,  and  it  may  be  for  the  fuel  and 
provisions  for  the  family  for  three  months  and  for  the  stock. 
But  this  homestead  act  contains  no  provision  to  make  up  a 
deficiency  in  the  value  of  the  homestead  below  $1,000,  nor 
is  there  any  intimation  of  such  an  intention  in  any  provis- 
ion of  the  act.  The  contrary  is  strongly  inferable  from  the 
act,  for  the  exemption  is  "  to  the  value  of  $1,000 "  in  the 
"lot  of  ground  and  the  buildings  thereon,  occupied  as  a 
residence." 

In  the  event  of  the  lot  and  buildings  exceeding  that  value, 
provision  is  made  to  divide  the  premises,  if  divisible,  leav- 
ing the  dwelling  and  so  much  of  the  lot  as,  together,  are 
worth  $1,000;  but  if  indivisible,  then  for  a  sa.le  of  the 
whole;  and  for  the  payment  of  $1,000  to  the  debtor,  which 
is  exempted  from  levy  and  sale,  for  one  year.  Acts  of  1851, 
p.  26,  sees.  3,  •!  and  5.  The  protection  for  one  year  may 
enable  the  debtor  to  reinvest  the  amount  in  another  home- 
stead. Two  or  more  adjoining  lots  might  be  occupied  and 
used  as  one  lot,  for  a  homestead,  and  might  be  so  essentially 
so  as  to  be  indivisible.  I  am  not  able,  however,  to  construe 
the  act  as  including  distinct  and  separate  lots  or  tracts,  not 
adjoining  or  contiguous,  not  even  for  the  purpose  of  secur- 
ing so  essential  an  article  as  fuel.  I  am,  therefore,  of  opin- 
ion that  the  timber  tract  in  this  case  can  not  be  claimed  and 
exempted  as  a  part  of  "  the  lot  of  ground  "  upon  which  the 
dwellings  and  homestead  exist.  The  objects  and  provisions 
of  the  act  are  much  more  circumscribed  than  the  "  act  to 
define  the  extent  of  possession  in  cases  of  settlement  on  the 
public  lands,"  under  which  the  case  of  Gleason  et  al.  v.  Ed- 
munds, 2  Scam.  R.  448,  was  decided.  There  the  court  gave 
great  latitude  to  the  settler  to  include  more  or  less  land 
within  tlie  boundaries  of  his  settlement  claim.  But  here, 
it  is  confined  to  the  "  lot  of  ground  "  occupied  by  the  dwell- 
ings and  home,  or  actual  residence  of  the  housekeeper. 
This  lot  of  ground  may  be  but  a  few  feet  square,  while  the 
debtor  owns  thousands  of  acres  in  many  other  tracts.  It 
may  again  contain  thousands  of  acres  in  one  compact  body, 
embracing  many  surveys  or  legal  subdivisions.     It  is,  doubt- 
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less,  a  question  of  fact,  whether  particular  adjoining  and  con- 
tiguous tracts,  forming  one  compact  body,  is  or  not  parcel 
of  the  homestead.  So  might  separate,  disconnected  parcels 
fall  under  the  more  general  idea  of  parcel  of  the  homestead 
place.  But  I  conceive  the  intention  of  the  legislature  in 
confining  the  exemption  to  "  the  lot  of  ground  "  con- 
[*199]  taining  the  dwellings  and  residence,  ^designedly  nar- 
rowed the  protection  to  less  than  would  be  included 
in  the  more  comprehensive  terms  of  the  "  homestead,"  as 
known  under  the  dower  act,  and  in  general  parlance. 

The  exemption  of  personal  property  from  sale  under  ex- 
ecution gives  absolute  ownership  of  the  property  to  the 
debtor,  while  covered  by  that  protection,  and  he  may  sell 
or  mortgage  the  same  without  losing  that  protection  either 
to  himself  or  mortgagee.  Vaughn  v.  Thompson,  17  111.  K. 
78.  See,  also,  Cook  v.  Scott,  1  Gil.  R.  333;  McGluskey  v. 
2IcNeelij,  3  id.  578;  Cassell  v.  Williams,  12  lU.  R.  387. 

"Whatever  may  be  the  effect  of  the  act  under  considera- 
tion, in  this  view,  with  res])ect  to  the  debtor  himself — which 
I  do  not  propose  to  discuss  or  decide  here  —  though  the  act 
would  seem  to  contemplate  occupancy  as  a  residence,  yet 
the  estate  preserved  to  the  widow  and  children  is,  until  the 
youngest  arrives  of  age,  which  may  be,  in  case  of  a  post- 
humous birth,  twenty-one  years  and  nine  months,  and  in 
case  of  the  widow  surviving  the  nonage  of  the  youngest 
child,  she  has  a  life  estate.  Thus  upon  the  contingency  of 
thus  surviving,  a  freehold  is  created  in  the  widow.  But  all, 
unquestionably,  take  upon  condition  of  continuing  occu- 
pancy by  "  some  or  one "  of  them,  ^vidow  or  child.  It  is 
contended  here  that  the  homestead  was  abandoned  and  lost 
by  the  widow  having  rented  out  the  premises  for  some  ten 
months,  during  which  time  she  resided  with  her  father, 
some  six  or  eight  miles  distant,  where  her  bad  health  and 
approaching  confinement  required  her  to  find  that  atten- 
tion and  care  that  she  could  not  obtain  b}^  remaining  in 
the  dwelling-house  of  the  homestead.  What  is  the  mean- 
ing of  "occupy,"  or  "continuing  to  occupy,"  within  the 
intention  of  the  legislature  ?  In  common  parlance  and  in 
reference  to  housekeepmg,  we  at  once  attach  the  idea  of 
actual  residence,  dwelhng,  aljiding  on,  the  place  of  bed, 
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board  and   washing,  three  acts  of  constant  recurrence,  to 
suppl}^  the  necessaries  of  life  and  renew  the  phj^-sical  man. 
This  is  the  second  sense  given  it  by  Webster,  but  it  is  used 
also  in  the  sense  of  possess,  generally,  and   Webster   also 
uses  the  word  possess  in  the  same  variety  of  senses  in  the 
main  as  is  given  to  occupy  or  occupancy.     Turn  to  2  Bou- 
vier  s  Law  Diet.  210,  "  occupancy ; "  336,  "  possession,"  and 
we  find  the  words  used  and  understood  in  the  same  ffreat 
variety  of  senses.     If  a  man  go  abroad,  animo  revertendi, 
and  reside  for  temporary  purposes  of  trade  or  other  busi- 
ness, he  will  not  lose  his  domicile;  and  yet  we  know  that 
the  party's  domicile  follows  his  actual  residence.     So  it  is 
with  foreign  ministers  and  diplomatic  agents.     In  contem- 
plation of  law,  they  continue  to  occupy  their  mansions  or 
dwellings  in  their  own  country,  though  actually  resident 
abroad  for  years.    A  person  may  have  a  constructive 
*possession  or  occupancy,  and  he  may  have  a  j^os-  [*200] 
sessio  ijedis  by  tenants,  or  actual  inclosm-es,  and  in 
contemplation   and  within   the   meaning  of  law,  he  may 
have  actucd  possession,  actual  occupation  without  residence. 
Such  is  the  difference  between  the  statutes  of  limitation  of 
1835  and  1839.     The  object  of  a  temporary  absence  here 
was  the  preservation  of  health,  it  may  be  also  of  life.     The 
farm  is  made  productive  in  the  meantime  by  renting,  thus 
contributing  to  the  end  designed  in  a  homestead  —  the  sup- 
port, in  part,  of  the  family.     There  was  no  intention  of 
abandonment,  as  a  constant  anxiety  was  shown  and  ex- 
pressed to  do  nothing  to  lose  the  right  to  the  homestead,  as 
such.     We  shall  put  no  such  harsh  and  narrow  construction 
upon  the  language  and  intention  of  the  legislature  as  to 
take  away  the  estate,  when  it  becomes  impoUtic   or  im- 
practicable to  continue  to  occupy  by  actual  residence  for  a 
season — the  possession  —  the  occupation  being  preserved 
for  the  benefit  of  the  family  in  the  meantime,  by  a  tenant, 
or  by  the  storage  of  the  household  furniture,  etc.,  until  the 
family  can  return.     The  best  intention  of  the  legislature 
will,  doubtless,  be  promoted,  by  allowing  that  continuing 
occupation  of  some  of  the  family  in  the  form  and  upon  the 
terms  best  calculated  to  aid  them  in  providing  for  their 
wants,  whether  by  themselves  or  by  their  tenants.     For  it 
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may  be,  at  times,  that  food  and  clothing  are  paramount 
wants  to  shelter.  At  least  for  the  purposes  of  this  case,  we 
find  no  forfeiture  or  abandonment,  in  the  acts  of  the  vfidow 
in  proof  here. 

Decree  reversed,  and  cause  remanded  to  enter  decree  to 
apply  for  order  of  sale  of  the  timbered  tract  onl}^ 

Decree  reversed. 


John  Ceoff  v.  "William  Ballingee. 

Appeal  from  Hancock. 

Forcible  E]stey  and  detaixer.— To  constitute  forcible  entry  and  de- 
tainer, violence  is  not  essential.  K  the  entry  is  made  against  the 
will  of  another,  the  entiy  is  forcible  in  legal  contemplation,  i 

Same  —  Evidence  —  Declarations. — A  party  may  prove  his  own  dec- 
larations, made  at  the  time  of  an  act  done,  explanatory  of  Ms  motives 
or  intentions,  as  to  show  the  dissent  or  opposition  of  one  paity  to  the 
entry  of  another  upon  his  premises,  against  his  wiU.2 

This  was  an  action  originally  commenced  by  the  appellee 
against  the  appellant,  before  a  justice  of  the  peace  of  Han- 
cock county,  under  the  statute  relative  to  forcible  entrv 
and  detainer,  and  removed  to  the  circuit  court  of   said 

county  by  appeal. 
[*201]       *The  complaint  upon  which  the  suit  was  com- 
menced is  as  follows : 
"State  of  Illinois, 


Hancock  County.    ^ 
"  To  John  Barnes.,  a  Justice  of  the  Peace  in  and  for  the 
County  of  Hancock: 

'"  William  Ballinger,  being  duly  sworn,  deposes  and  says 
that  on  the  1st  day  of  March,  a.  d.  1855,  he  was  in  the 
peaceable  and  quiet  possession  of  the  following  described 
real  estate,  situate  in  Hancock,  Illinois,  to  mt :     The  brick 

Cited  :  18  111.  543 ;  45  lU.  251 ;  69  lU.  325. 

lAtkinson  v.  Lester,  1  Scam,  407 ;  Mason  v.  Finch,  1  Scam.  495.  Any 
entry  is  forcible  made  against  the  will  of  the  owner.  City  of  Chicago 
V.  Wright,  69  111.  318 :  Smith  v.  Hoag,  45  lU.  250 ;  Doty  v.  Burdick,  83 
lU.  473 ;  Pratt  v.  Stone,  10  Bradw.  633. 

2Hardisty  v.  Glenn,  33  lU.  62;  Rowley  v.  Hughes,  40  lU.  316;  Cald- 
weU  V.  Evans,  85  El.  170. 
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dwelling-house  situate  ou  the  south  side  of  the  northeast 
quarter  of  section  32,  in  township  T  north,  of  range  8  west, 
in  Hancock  county,  Illinois ;  also,  all  that  portion  of  said 
quarter-section  hing  south  of  said  house,  which  has  been 
plowed  in  the  spring  of  1855,  being  about  one-half  an  acre ; 
and  being  so  in  peaceable  possession,  one  John  Croff  did, 
on  or  about  the  9th  day  of  April,  1855,  make  an  entry  into 
said  tenements  and  possessions,  by  force  and  without  the 
consent  of  affiant,  who  Y\"as  and  that  is  entitled  to  the  pos- 
session of  the  above  said  premises  and  possessions,  viz. :  by 
moving  into  and  taking  possession  of  the  second  story  of 
said  brick  house  and  the  land  lying  immediately  in  front  of 
said  house  on  said  quarter-section ;  and  that  said  Croff  re- 
fuses to  surrender  possession  of  the  same  to  affiant,  after 
demand  made  in  writing  for  possession  thereof,  by  affiant, 
who  is  entitled  to  the  possession  of  the  same,  but  unlawfully 
withholds  said  premises  and  possessions  as  aforesaid  from 
affiant ;  and  further  deponent  saith  not. 

[Signed]  "William  Ballingek. 

"  Subscribed  and  sworn  to  before  me,  this  10th  day  of 
May,  1855, 

[Signed]     •  "  John  Barnes,  J.  P." 

It  was  admitted  that  Ballinger  had  made  a  written  de- 
mand on  Croff  to  surrender  the  premises  before  the  com- 
mencement of  the  action. 

The  jury  found  a  verdict  for  Ballinger. 

Croff  moved  for  a  new  trial. 

The  court  overruled  said  motion  and  Croff  excepted. 

The  court  thereupon  gave  judgment  upon  said  verdict  for 
said  Ballinger. 

The  errors  assigned  are : 

1.  That  the  court  permitted  BaUinger  to  ask  the  witness, 
Mrs.  Dusenbury,  to  "  state  what  she  heard  him  say  about 
Croff  moving  into  the  house  at  the  time  he  was  moving  his 
things  into  the  same." 

2.  That  the  court  refused  to  withdraw  the  answer  of  said 
witness  to  said  question,  when  moved  so  to  do  by  Croff. 

3.  That  the  court  gave  to  the  jury  the  instructions  asked 

for  bv  BaUinger. 
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4.  That  the  court  overruled  said  Croff's  motion  for  a  new 

trial. 
p202]       *5.  That  the  court  rendered  final  judgment  for 

Ballinger  when  the  same  ought  to  have  been  for 
Crojff. 

"Wheat  and  Geover,  for  appellant.  O.  H.  Beowning  and 
G.  Edmunds,  for  appellee. 

Ski2^nee,  J.  Forcible  entry  and  detainer  by  Ballinger 
against  Croff. 

The  evidence  substantiallv  shows  that  Ballinger  was  in  the 
actual  possession  of  the  premises  described  in  the  complaint, 
being  a  residence  and  grounds  occupied  by  him ;  that  Croff 
went  there  with  his  family  and  household  goods,  and  com- 
menced unloading  his  croods  and  moving  them  into  the 
house;  that  Ballinger  then  forbade  him  doing  so,  but  made 
no  demonstrations  of  forcible  resistance;  and  that  Croff 
took  possession  of  a  portion  of  the  house  and  held  it  after 
demand  in  writing  therefor  made  by  Ballinger. 

The  jury  found  Croff  guilty  of  forcibly  entry  and  de- 
tainer, and  the  court  refused  a  new  trial. 

The  court  permitted  BalHnger,  against  the  objection  of 
Croff,  to  prove  his  own  declarations,  made  at  the  time  Croff 
was  moving  into  the  house,  tending  to  show  that  the  entry 
was  made  against  his  will. 

The  court,  on  the  part  of  Ballinger,  instructed  the  jury 
as  follows : 

"  1^0.  1.  If  the  jur}^  believe,  from  the  evidence,  that  the 
plaintiff  was  in  the  actual  possession  of  the  premises  sued 
for,  on  the  9th  of  April,  1855,  and  that  on  that  day  the  de- 
fendant, against  the  will  and  without  the  consent  pt  the 
plaintiff,  intruded  into  said  premises ;  and  if  they  believe, 
from  the  evidence,  that  before  the  commencement  of  this 
suit  the  plaintiff  made  a  written  demand  upon  the  defend- 
ant to  surrender  said  possession,  and  that  said  defendant 
still  holds  said  possession  against  said  plaintiff,  that  then 
they  will  find  a  verdict  for  the  plaintiff. 

"No.  2.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  was  in  the  peaceable  possession  of  the  premises 
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sued  for,  and  that  while  he  was  so  in  possession  the  defend- 
ant, without  his  consent  and  against  his  will,  at  the  time 
expressed,  entered  upon  said  possession  and  withholds  said 
possession  from  the  plaintiff ;  and  if  they  further  believe, 
from  the  evidence,  that,  before  the  commencement  of  this 
suit,  the  plaintiff  made  a  written  demand  upon  the  defend- 
ant for  the  possession  of  said  premises,  that  they  will  find 
a  verdict  for  the  plaintiff. 

*"]Sro.  3.  That  in  order  to  constitute  a  forcible  [-203] 
entry  it  is  not  necessary  that  actual  violence  should 
be  used,  but  that  any  entry  upon  the  possessions  of  another, 
without  his  consent  and  against  his  will,  is  a  forcible  entry 
within  the  meaning  of  the  \2^v^  \  lyromded^  the  entry  be  made 
in  such  manner  as  to  induce  the  belief  that  a  resistance 
thereto  would  result  in  violence." 

Croff  excepted,  and  assigns  for  error  the  several  rulings 
of  the  court  indicated. 

The  jur}^  were  justified,  from  the  evidence,  in  finding 
Croff  guilty,  and  the  instructions  are  substantially  correct. 

To  constitute  forcible  entrj^  and  detainer  under  our  stat- 
ute, it  is  not  essential  that  the  entry  be  made  with  strong 
hand,  or  be  accompanied  with  acts  of  actual  force  or  vio- 
lence, either  against  person  or  property.  If  one  enters  into 
the  possessions  of  another  against  the  will  of  him  whose 
possession  is  invaded,  however  quietly  he  may  do  so,  the 
entry  is  forcible  in  legal  contemplation. 

The  word  force,  in  our  statute,  means  no  more  than  the 
term  vi  et  armis  does  at  common  law,  that  is,  with  either 
actual  or  implied  force.  If  A.  wrongfully  enters  into  the 
possessions  of  B.,  although  with  the  least  possible  manual 
force,  in  consideration  of  law  the  entry  is  forcible,  and  the 
remedy  for  the  trespass  or  wrong  is  as  complete  as  if  A.  had 
made  the  entry  with  actual  force  and  violence,  overpower- 
ing by  strong  Jiand  all  resistance.  1  Chitty's  PI.  125,  126 
and  166.  A  party  may  prove  his  own  declarations  made  at 
the  time  of  an  act  done,  illustrative  of  his  intention  or  of 
the  motive  which  actuated  him.  The  declarations  of  dissent 
or  opposition  of  Ballinger  to  the  entry  made  on  the  occa- 
sion of  the  entry  were  proper,  in  connection  with  the  whole 
evidence,  for  the  consideration  of  the  jury,  to  enable  them 
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to  determine  whether  the  entry  was  made  against  the  will 
of  Ballinger;  and,  as  a  part  of  the  res  gestcB,  he  might 
prove  them.  1  Gil.  Pw.  127;  15  IH.  K.  514:;  id.  442;  4  Scam. 
E.  558;  2  id.  347. 

Judgment  affirmed. 


[*204]       ^Benjajun  Sigswoeth  v.  John  Coultek. 

Appeal  from  Pike. 

CoiiPROMiSE  AS  CONSIDERATION. — A  party  is  not  permitted  to  impeach 
the  consideration  of  a  note,  given  by  him  to  settle  an  attachment  suit 
brought  against  anotlier,  by  sliowing  that  the  person  who  brought  the 
suit  had  not  any  cause  of  action. 

The  pendency  of  a  suit,  upon  a  claim  or  demand  made  in  good  faith, 
forms  a  good  consideration  for  a  compromise,  and  will  support  a  note 
given  therefor. 

This  was  a  suit  brought  by  appellee  against  appellant, 
before  a  justice  of  the  peace  of  Pike  county,  to  recover  the 
amount  of  a  promissory  note. 

Judgment  on  trial  in  justice's  court  for  appellant.  Taken 
by  appeal  to  circuit  court. 

At  September  term  of  Pike  circuit  court,  in  1855,  a  trial 
was  had  in  said  court,  and  jury  returned  a  verdict  for  plaint- 
iff, the  present  appellee. 

Appellant  entered  a  motion  for  a  new  trial,  which  was 
overruled,  and  judgment  rendered  on  the  verdict. 

An  appeal  was  prayed  and  perfected. 

Bill  of  exceptions  shows  that  appellee  offered  and  read  in 
evidence  a  note  of  appellant,^ dated  1st  May,  1854,  due  in 
fifteen  days,  payable  to  appellee,  for  $45,  and  rested  his 

Appellant,  in  order  to  show  that  the  note  read  in  evidence 
was  given  without  good  or  valuable  consideration,  intro- 
duced several  witnesses  to  show  that  Coulter  had  sued  John 
Sigs worth,  a  brother  of  appellant,  for  the  value  of  a  cow 
belonging  to  Coulter,  which  he  said  had  been  lost  by  fault 
of  John  Sigsworth.  To  settle  which  controversy  the  note 
sued  on  was  given.     It  appeared  from  the  testimony  that 

Cited:  79  lU.  322;  102  lU.  278. 
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the  cow  was  found  dead,  near  the  field  belonging  to  Coulter, 
the  appellee. 

p      "W.  A.  &  J.  Geimshaw,  for  appellant.     M.  Hay  and  C.  L. 

HiGBEE,  for  appellee. 

ScATEs,  C.  J.  A  great  deal  of  testimony  in  this  case 
would  be  wholly  irrelevant  in  any  light,  except  as  it  tended 
to  show  the  true  consideration  of  the  note  sued  on.  This 
plaintiff  can  not  be  j)erinitted  to  impeach  the  consideration 
of  a  note  which  he  gave  defendant  to  settle  an  attachment 
suit  of  defendant's  against  plaintiff's  brother,  by  showing 
that  defendant  had  no  cause  of  action  against  his  brother 
for  that  proceeding. 

Such  a  latitude  of  defense  would  violate  all  rules  of  logic 
as  well  as  law.  Proceeding  upon  the  assumption  that  de- 
fendant had  no  cause  of  action  in  that  case,  plaintiff  should 
have  permitted  the  cause  to  proceed  to  trial,  and 
not,  by  giving  his  *note  to  pay  so  much,  as  a  com-  [*205] 
promise  of  that  demand,  have  arrested  and  put  an 
end  to  that  cause,  and  so  prevented  defendant  from  the  as- 
sertion of  his  claim,  in  the  time  and  manner  he  thought 
most  beneficial.  It  is  not  now  in  plaintiff's  power  to  restore 
defendant  to  the  rights  and  circumstances  3aelded  by  him 
as  a  consideration  for  this  note.  He  did  not  insist  upon  the 
existence  of  a  cause  of  action  in  that  suit,  as  the  condition 
upon  which  he  would  pay  the  note.  He  was  content  to 
take  two  weeks  for  the  return  of  the  cow  as  the  only  con- 
dition to  discharge  the  obligation.  Thus  it  would  seem 
plain  enough  that  he  admitted  the  liability  of  his  brother 
John  for  the  restoration  of  the  cow.  The  liability  of  the 
defendant  in  that  attachment,  or  the  advantage  that  its  set- 
tlement and  dismissal  would  be  to  him,  is  a  good  and  suffi- 
cient consideration  for  a  compromise,  and  will  support  an 
obligation  or  promise  made  therefor. 

The  testimony  very  clearly  shows  the  compromise  of  that 
suit  to  be  the  consideration  of  this  note.  The  law  will  sup- 
port and  enforce  a  promise  based  upon  such  consideration, 
and  the  promisor  will  not  be  permitted  to  pass  over  and 
name  the  consideration,  and  avoid  the  obligation  thus  given, 
by  showing  the  want  of  any  cause  of  action  to  sustain  the 
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suit.  Tlie  pendency  of  a  suit  upon  a  claim  or  demand  made 
in  good  faith  forms  of  itself  a  foundation,  and  good  con- 
sideration for  a  compromise. 

We  are,  therefore,  unable  to  detect  any  error  in  giving  or 
refusing  the  several  instructions  complained  of.  McKinley 
V.  Watkins,  13  111.  R.  140,^  and  authorities  referred  to,  fully 
sustain  the  principles  here  laid  down. 

Xo  foundation  was  laid  for  the  contradiction  of  the  wit- 
ness, by  previous  questions  to  him,  affording  him  an  oppor- 
tunity of  explanation.  Begnier  v.  Cabot^  2  Gil.  E.  34; 
Gotlqf  V.  Henry  et  al.  14  111.  E.  384.  If  injustice  is  done,  and 
we  can  not  shut  om'  ej^es  to  the  apparentl}^  high  price  thus 
secured  for  the  cow,  it  has  been  occasioned,  doubtless,  by  the 
plaintiif  stepping  forward  and  interposing  to  prevent  the 
adjustment  and  settlement  of  the  rights  of  the  original 
parties,  in  the  suit  commenced  in  good  faith,  for  anj^thing 
appearing.  Whatever  may  be  the  abstract  equit}^,  it  is  now 
too  late  to  insist  upon  opening  the  compromise,  and  going 
into  the  investigation  of  the  original  controversy.  It  is 
open  alone  to  impeachment  for  fraud  or  mistake,  and,  as 
none  is  shown,  the  parties  must  abide  the  terms  agreed  be- 
tween them. 

Judgment  a^rmed. 

1  See  note  to  this  case,  this  edition. 


[*206]  *J0HN   DoUGHEETY   V.    JoSEPH   PcJEDT. 

Error  to  Fidton. 

Deed  —  Latent  ambiguity  —  Parol  evidence. —  Where  there  is  a  latent 
ambiguity  in  description  in  a  conveyance,  as  an  omission  to  refer  to 
any  meridian,  the  defect  may  be  obviated  by  proof.  Such  a  deed  is 
not  void  for  uncertainty. 

Ejectment  —  Amendment  of  declaration. —  A  cu-cuit  court  should  per- 
mit a  plaintiff  to  amend  his  declaration  in  ejectment,  even  at  the 
trial,  so  far  as  to  show  a  claim  to  less  than  the  quantity  of  land 
described,  upon  such  terms  as  may  be  just  and  reasonable. 

Cited  :  Defective  description,  evidence  to  explain,  30  111.  322.  Expla- 
nation of  latent  ambiguity,  45  111.  284;  66  111.  521 ;  67  El.  491 ;  7  Bradw. 
38.     What  description  in  deed  sufficient,  53  111.  356. 
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This  T\^as  an  action  of  ejectment,  by  the  plaintiff  in  error 
against  the  defendant  in  error,  to  recover  the  west  half  of 
the  northwest  quarter  of  section  1,  township  1  north,  of 
range  1  west,  of  the  fourth  principal  meridian. 

The  cause  was  tried  by  Thompson,  judge,  of  the  tenth 
judicial  circuit,  in  Fulton  county,  at  the  February  term, 
1856,  a  jury  being  waived,  and  the  issue  found  for  the  de- 
fendant, who  had  judgment  for  his  costs. 

On  the  trial  the  possession  was  admitted,  and  the  plaintiff 
introduced  title  papers  deducing  title  in  fee  from  the  United 
States  to  Samuel  Shaw,  to  the  whole  of  the  northwest 
quarter  of  section  1,  in  township  1  north,  of  range  1 
west,  of  the  fourth  principal  meridian.  He  then  proved 
title  from  the  said  Shaw  to  the  plaintiff  in  one  undivided 
half  of  the  quarter.  He  then,  for  the  purpose  of  showing- 
title  in  himself  to  the  other  undivided  half,  offered  in  evi- 
dence a  deed  from  the  said  Shaw  and  wife  to  Pelatiah  Pease, 
conveying  in  fee  premises  described  as  follows,  to  wit : 

"  An  undivided  half  of  the  northwest  quarter  of  section 
1,  in  township  1  north,  in  range  1  west,  in  the  state  of  IIU- 
nois."  '  ■ 

And  containing  covenant  of  seizin  and  general  warranty 
of  title,  except  against  tax  titles.  The  defendant  objected 
to  the  introduction  of  this  deed,  and  the  court  sustained  the 
objection,  to  which  the  plaintiff  excepted. 

The  plaintiff  then  proved  by  deeds,  properly  acknowl- 
edged, a  conve3"ance  of  one  undivided  half  of  the  northAvest 
quarter  of  section  1, 1  north,  1  west,  of  the  fourth  principal 
meridian,  from  the  said  Pelatiah  Pease  to  the  plaintiff. 

The  defendant  moved  to  exclude  all  the  deeds  offered 
subsequently  to  the  deed  from  Luther  Gregory;  and  the 
plaintiff  thereupon  entered  a  cross-motion  for  leave  to  amend 
the  declai'ation  by  the  addition  of  a  count  varying  from 
the  only  count  in  the  declaration,  in  claiming  an  undivided 
half  of  the  premises  sued  for  instead  of  the  whole. 
The  court  overruled  -the  cross-motion,  and  sustained  [*20Y] 
the  motion  to  exclude,  to  which  the  plaintiff  ex- 
cepted. 

The  court  found  the  issue  for  the  defendant.  The  plaint- 
iff moved  for  a  new  trial,  and  urged  as  reasons  in  the  sup- 
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port  tliereof  the  decision  of  the  court  in  exckKling  the  deed 
from  Samuel  Shaw  to  Pelatiah  Pease,  in  I'fefusing  leave  to 
amend  the  declaration,  and  excluding  the  deeds  from  Lutiier 
Gregory  down,  on  the  motion  of  the  defendant.  The  court 
overruled  the  motion  for  a  new  trial,  and  rendered  judg- 
ment in  favor  of  the  defendant,  to  which  plaintiff  excepted. 

The  plaintiff  now  assigns  the  following  errors  in  the  pro- 
ceedings of  the  court  below,  to  wit : 

The  circuit  court  wrongfully  excluded  the  deed  from 
Samuel  Shaw  to  Pelatiah  Pease. 

The  circuit  court  wrongfully  excluded  all  the  deeds  offered 
by  the  plaintiff  from  Luther  Gregory  to  the  plaintiff. 

The  circuit  cornet  erred  in  refusing  leave  to  amend  the 
declaration. 

The  circuit  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  circuit  court  erred  in  finding  the  issue  for  the  defend- 
ant, and  rendering  judgment  thereon. 

GouDY  and  Judd,  for  plaintiff  in  error.  O.  H.  Beowning, 
for  defendant  in  error.         ^  . 

Cato:n-,  J.  The  first  question  is,  whether  this  deed  was 
void  for  uncertainty  in  the  description  of  the  premises  con- 
veyed. The  description  is  this :  "  An  undivided  half  of  the 
northwest  quarter  of  section  1,  in  township  1  north,  in 
range  1  west,  in  the  state  of  Illinois."  By  looking  at  this 
description  alone  we  certainly  can  not  say  that  it  is  void,  or 
even  defective.  We  can  not  say  that  it  does  not  describe 
the  premises  sufficiently  and  accurately.  If,  however,  we 
look  outside  the  deed,  examine  the  acts  of  congress,  and  the 
public  surveys  of  the  state,  we  see  there  is  an  ambiguity  in 
the  description,  which,  unexplained,  leaves  it  entirely  uncer- 
tain, because  it  does  not  refer  it  to  any  meridian.  It  does 
not  show  whether  it  is  east  or  west  of  the  fourth  or  any 
other  meridian.  But  that  there  are  such  meridians,  or  more 
than  one  lot  of  land  in  the  state  to  which  this  description 
would  apply,  we  do  not  learn  from  the  deed  itself.  Tiiis  is 
a  latent  ambiguity,  which  is  only  shown  to  exist  by  the 
presentation  of  evidence  outside  the  deed.  It  is  like  the 
familiar  instances  put  in  the  books,  where  the  deed  pur- 
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ports  to  convey  black  acre,  and  it  is  shown  that  there  are 
two  tracts  of  land  bearing  that  name.  "When  this  • 
*fact  is  shown  by  foreign  evidence,  an  uncertainty  [*208] 
is  treated  in  the  mind  as  to  which  tract  is  meant, 
which  we  did  not  observe  before  such  fact  was  shown. 
When  an  ambiguity  is  duly  made  to  appear  by  the  introduc- 
tion of  proof  outside  the  deed,  it  is  a  latent  ambiguity,  and 
may  be  explained  in  the  same  way  that  it  is  shown.  If  the 
deed  purport  to  convey  black  acre,  and  it  is  shown  that 
there  are  two  tracts  of  land  known  by  that  designation,  the 
mind  is  suiRciently  satisfied  as  to  which  is  meant,  by  show- 
ing that  the  grantor  owned  one  of  those  tracts,  for  the  pre- 
sumption then  is  that  he  intended  to  convey  the  tract  which 
he  owned  rather  than  the  one  which  he  did  not  own.  If  it 
be  further  made  to  appear  that  he  owned  both  of  these 
tracts,  it  is  still  competent  to  show,  by  parol  proof,  which 
tract  was  meant  to  be  conveyed,  and  thus  explain  by  parol 
the  ambiguity  which  was  shown  to  exist  by  parol.  In  all 
these  cases  it  would  have  been  possible .  to  have  made  the 
description  in  the  deed  more  explicit,  and  thus  removed 
every  ambiguity  as  to  the  description  of  black  acre,  the  fact 
that  a  tree,  or  a  spring,  or  a  house,  or  other  natural  or  arti- 
ficial monument  is  upon  it,  Avhich  could  not  apply  to  the 
other  tract  called  black  acre.  But  for  the  want  of  such 
additional  description,  the  deed  is  not  void  unless  indeed  it 
appear,  from  the  deed  itself,  that  the  description  will  equally 
apply  to  two  tracts.  Then  the  ambiguity  is  patent,  as  it 
appears  on  the  face  of  the  deed  itself,  in  which  case  it  is  not 
susceptible  of  explanation  by  parol.  And  if  it  is  entirely 
uncertain,  it  may  be  rejected  as  void  for  uncertainty. 

Although  in  this  case,  by  looking  outside  the  deed,  we  see 
there  are  two  tracts  of  land  in  this  state  to  which  the 
description  equally  applies,  yet  that  being  a  latent  ambigu- 
ity, it  is  capable  of  explanation  by  any  facts  or  circumstances 
bv  which  the  mind  is  convinced,  as  to  which  of  these  tracts 
was  intended  by  the  parties  to  the  conveyance.  And  most 
essential  and  pertinent  to  that  point  were  the  deeds  offered 
showing  the  title  in  the  grantor  to  be  an  undivided  half  of 
the  lot  described,  which  is  west  of  the  fourth  principal  me- 
ridian.    When  the  fact  was  shown  that  the  grantor  had  title 
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to  that  lot,  the  law  will  presume  that  he  intended  to  convey 
it,  rather  than  the  lot  lying  east  of  the  meridian,  to  which 
it  did  not  appear  that  he  had  any  title.  The  court  then 
erred  in  rejecting  the  deed  when  offered,  and  also  the  deeds 
showino'  title  in  the  o-rantor. 

These  deeds,  had  they  been  admitted,  would  only  have 
shown  title  in  the  plaintiff  to  an  undivided  half  of  the  quar- 
ter-section, while  the  declaration  is  for  the  whole  of  the 
tract.  The  plaintiff  then  asked  leave  to  amend  his  declara- 
tion so  as  to  claim  to  recover  the  undivided  half,  and  so  to 
dispense  with  proof  of  title  in  him  to  the  other  half. 
[*209]  This  the  court  ^refused  to  allow  him  to  do  after  the 
commencement  of  the  trial.  This,  we  think,  the 
court  should  have  allowed  in  an  ejectment  case,  as  this  was 
upon  such  terms  as  might  have  been  just  and  reasonable ; 
but  we  will  not  now  say  that  we  would  reverse  the  judg- 
ment for  that  cause  alone. 

The  judgment  must  be  reversed  and  cause  remanded. 

Judgment  reversed. 


James  F.  Stevenson  and  his  wife,  late  Maet  Eliza  John- 
son, V.  John  W.  AVestfall. 

Error  to  McDonougJi. 

Females  attain  majority  at  eighteen  years  of  age. 

The  statute  of  limitations  affecting  writs  of  error  does  not  make  any 

exception  in  favor  of  a  party  who  may  have  been  out  of  the  state  or 

beyond  seas. 

This  was  a  proceeding  commenced  by  Westfall,  by  peti- 
tion, for  partition,  in  the  McDonough  circuit  court,  stating 
that  Mary  Eliza  Johnson  was  an  infant,  and  entitled,  with 
others,  also  minors,  to  one-eighth  of  the  property  to  be  par- 
titioned, and  praying  process,  which  was  made  returnable 
on  the  22d  of  October,  1849.  The  petition  was  amended 
on  the  26th  of  February,  1850.  There  was  a  guardian  ad 
litem  appointed  for  the  minors,  and  a  decree,  jpro  confesso, 
was  taken  as  to  a  part  of  the  defendants.     The  decree  was 


Cited:  19  IU.  331;  84111.  106. 
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taken  at  October  term,  1S50,  of  the  McDonoiigh  circuit 
court,  upon  the  report  of  the  commissioners  appointed  to 
make  partition.  The  writ  of  error  in  this  case  Tvas  sued 
out  on  the  2J:th  of  JiTovember,  1S56. 

At  the  present  term,  "VYestfall,  the  defendant  in  error, 
filed  two  pleas.  First,  after  stating  the  date  of  the  judg- 
ment, and  the  date  of  the  writ  of  error,  that  the  said  plaint- 
iff in  error,  Mary  E.,  against  whom  the  decree  was  rendered, 
w^as  born  on  the  22d  day  of  January,  a.  d.  1833,  and  was, 
at  the  time  the  decree  in  the  circuit  court  was  rendered 
against  her,  sole,  unmarried,  and  a  minor  under  the  age  of 
eighteen  years,  and  that  she  became  and  was  of  full  and 
lawful  age,  to  wit,  of  the  age  of  eighteen  years,  on  the  22d 
day  of  January,  a.  d.  1851,  and  was  then  sole,  and  so  con- 
tinued until  the  1st  day  of  April,  1851,  when  she  was  mar- 
ried to  her  present  husband,  and  that  the  writ  of  error  in 
this  case  was  not  sued  out  until  after  the  expiration  of  five 
years  from  the  passing  and  rendering  of  said  decree  com- 
plained of,  nor  until  five  years  after  the  said  Mary 
E.  arrived  at  the  age  of  eighteen  ^'years ;  therefore  [-210] 
the  plaintiffs  in  error  were  barred  by  the  statute, 
etc.,  etc.     Second,  that  the  plaintiffs  ought  not  to  have  their 

.  action,  because  the  final  decree  herein  rendered,  for  which 
this  writ  was  prosecuted,  was  made  and  entered  in  the 
McDonough  circuit  court  at  October  term,  1850;  that  this 
writ  of  error  was  issued  on  the  24th  day  of  November, 
A.  D.  1856;  and  that  more  than  three  years  have  elapsed 
since  the  rendition  of  the  decree  by  the  circuit  court  before 
the  issuing  of  this  writ ;  and  that  plaintiffs  in  error  have 
not  petitioned  the  said  circuit  court  touching  the  matter  of 
said  decree,  and,  therefore,  the  plaintiffs  in  error  are  barred, 
etc. 

I  To  these  pleas  there  was  a  demurrer  averring  that  the 
pleas  were  insufficient  to  bar  the  writ  of  error,  and  a  repli- 
cation that  the  said  defendant  was  out  of  the  state  a  long 
space  of  time,  to  wit,  the  space  of  one  year,  after  the  said 
Mary  E.  attained  to  the  age  of  eighteen  years,  and  before 
the  issuance  of  the  writ  of  error  in  this  case,  etc. 

To  this  replication  there  was  a  demurrer  and  joinder. 
This  opinion  was  pronounced  upon  these  pleadings. 
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J.  S.  Bailey  and  C.  L.  Higbee,  for  tlie  pleas.     D.  A. 
Smith,  contra. 

Caton,  J.  The  only  question  of  interest  in  tliis  case 
arises  on  the  plea  of  the  statute  of  limitations.  That  plea 
alleges  that  more  than  five  years  have  elapsed  since  the 
rendition  of  the  judgment,  and  since  the  plaintiff  in  error 
(who  is  a  woman)  attained  the  age  of  eighteen  years.  To 
this  plea  a  demurrer  is  filed,  and  thus,  for  the  first  time,  is 
the  question  presented  to  this  court,  whether,  under  our 
statute,  females  attain  their  majority  at  the  age  of  eighteen 
vears,  or,  like  males,  not  until  thev  are  twenty-one  years  of 
age.  Although  I  can  not  see  how  it  is  possible  to  give  the 
statute  but  one  construction,  yet  I  know  it  has  always  been 
a  doubtful  question  with  the  profession,  the  bar  being,  per- 
haps, nearly  equally  divided  on  the  question,  and,  what  is  a 
little  singular,  each  one  seems  to  have  such  clear  views  that 
it  seems  strange  how  any  one  can  think  differentl}^.  At 
least,  such  I  know  was  the  case  when  I  was  at  the  bar,  and 
I  have  no  reason  to  suppose  that  it  is  not  the  case  now. 
This  simple  fact,  more  than  any  argument  I  have  ever 
heard  or  thought  of,  has  led  me  to  beheve  that  it  is  really  a 
very  doubtful  question  how  our  statute  should  be  decided. 
And  I  feel  well  convinced  that  nothing  which  I  can  say,  or 
which  can  be  said  on  the  subject,  can  carry  conviction  to 
the  minds  of  all,  that  we  are  giving  the  true  construction 

to  the  statute. 
[*211]       ^B}^  the  common  law  of  England,  which  has  been 

adopted  in  this  state,  the  minorit}?"  of  both  males 
and  females  continues  till  they  attain  the  age  of  twenty-one 
years.  This  must  control,  unless  our  legislature  has  pro- 
vided otherwise  by  affirmative  legislation.  This  we  think 
has  clearly  been  done.  In  several  distinct  portions  of  our 
statutes,  distinct  provisions  are  made  terminating  particular 
disabilities  of  females  at  the  age  of  eighteen  years,  and  of 
males  at  twenty-one  years  of  age;  but  the  provision  relied 
upon  for  changing  the  general  rule  of  the  common  law  on 
the  subject,  in  the  case  of  females,  is  found  in  the  conclud- 
ing words  of  the  eighth  section  of  the  statute  concerning 
guardian  and  ward.     It  is  in  these  words :  "  And  the  mi- 
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nority  of  females  shall  cease  at  the  age  of  eighteen  j^ears." 
This  language  is  of  itself  as  broad  as  it  was  possible  to  em- 
ploy, to  express  the  general  intention  of  the  legislature  to 
terminate  the  minority  of  females  at  that  age,  unless  they 
had  added  the  words,  fo?"  all  'purposes^  nor  would  these 
words  have  enlarged  the  meaning  of  the  expression  used, 
but  could  have  only  served  the  purpose  of  excluding  an  in- 
ference, which  has  been  drawn  in  argument  from  the  pre- 
ceding part  of  the  section,  that  they  were  only  intended  to 
apply  to  the  particular  case  previously  provided  for,  as  has 
been  done  in  several  other  provisions  of  the  statute.  The 
former  part  of  the  section  authorizes  guardians  to  collect 
debts,  etc.,  due  their  wards,  to  loan  their  money,  and  then 
proceeds :  "  And  said  guardians  shall  also  have  power  to 
lease  the  real  estate  of  the  ward  upon  such  terms  and  for 
such  length  of  time  as  the  court  of  probate  shall  direct : 
Provided,  such  leasing  shall  never  be  for  a  longer  time  than 
during  the  minority  of  the  ward;  and  the  minority  of 
females  shall  cease  at  the  age  of  eighteen  years."  Now  it 
is  undoubtedly  true  that  the  subject  which  occupied  the 
legislative. mind  in  the  enactment  immediately  preceding 
was  the  leasing  of  the  estates  of  minors,  and  hence  it  is  ar- 
gued that  the  closing  provision,  terminating  the  minority  of 
females  at  the  age  of  eighteen,  was  only  intended  to  apply 
so  far  as  it  could  affect  that  particular  subject ;  thus  giving 
the  section  the  same  meaning  as  if  the  proviso  had  read  as 
follows :  "  Provided,  no  such  lease  shall  extend  beyond  the 
time  when  such  minor,  if  a  male,  shall  attain  the  age  of 
twenty-one  years;  or  if  a  female,  the  age  of  eighteen  years." 
It  seems  to  me,  if  such  had  been  the  intention  of  the  legis- 
lature, they  would  have  used  words  something  like  those 
which  I  have  suggested,  or  some  others  clearly  expressing 
their  meaning,  rather  than  adopt  that  broad  and  compre- 
hensive language  which  really  embraces  all  cases,  and  ex- 
hausts the  subject  as  to  when  the  minority  of  females  shall 
cease.  But  why  restrict  this  provision  to  the  case  of  leas- 
ing the  estates  of  wards,  when  the  same  section 
■^provides  for  the  collection  of  debts  and  loaning  the  [-212] 
money  of  wards  by  their  guardians?  Shall  we  say 
that  the  guardian  may  continue  to  collect  the  debts  and 
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loan  the  money  of  the  female  after  she  has  attained  the  age 
of  eighteen  years,  wlien  the  same  section  which  confers  upon 
him  that  authority  over  her  estate  declares  that  her  minority 
shall  cease  at  that  age  ?  Have  we  not  as  much  reason  in 
saying  that  they  intended  to  apply  the  rule  to  one  subject 
as  to  the  other?  Did  they  suppose  that  the  female  was 
better  qualified  to  manage  her  real  than  her  personal  estate  ? 
That  she  could  lease  her  land  better  than  she  could  collect 
her  debts  and  loan  her  money,  at  the  age  of  eighteen  years  ? 
I  can  not  believe,  in  the  very  face  of  the  language  which 
they  have  used,  that  such  was  the  intention  or  the  under- 
standing of  the  legislature.  This  reasoning  leads  us  further 
back  into  this  same  act,  and  suggests  the  inquiry  whether 
this  provision  was  not  also  intended  to  apply  to  other  sec- 
tions as  well  as  this.  We  must  observe  that  this  act  is 
devoted  to  the  subject  of  guardian  and  ward;  and,  of  all 
others,  is  the  most  fitting  place  to  provide  generally  when 
infancy  or  minority  shall  cease.  I  think  that  nobody  will 
deny  that  this  provision  means  something,  and  that  at  least 
it  terminates  both  the  guardianship  and  the  infanc}'^,  so  far 
as  the  leasing  of  the  real  estate  of  the  female  is  concerned, 
when  she  attains  the  age  of  eighteen  years.  For  this  pur- 
pose, at  least,  she  attains  her  majority  at  that  age.  There 
are  reasons  which,  to  my  mind,  are  conclusive  to  show  that 
this  provision  was  intended  to  apply  to  the  second  and  third 
sections  of  the  act,  which  authorize  the  appointment  of 
guardians  for  minors  over  the  age  of  fourteen  years.  The 
second  section  authorizes  the  probate  court  to  call  an 
orphan  minor  over  the  age  of  fourteen  years  to  choose  a 
guardian,  and  if  the  minor  refuses  to  make  a  choice,  to  fip- 
point  a  guardian,  as  if  such  minor  was  under  the  age  of 
fourteen  3''ears.  The  third  section  provides  that  when  a 
minor,  having  a  father  living,  shall  have  any  estate  not  de- 
rived from  the  father,"  the  court  may  call  the  father  before 
it  to  show  cause  why  a  guardian  should  not  be  appointed 
for  the  minor;  and  if  the  father  be  a  proper  person,  to  ap- 
point the  father  such  guardian,  and  if  not,  then  such  person 
as  tlie  minor  may  choose,  if  over  the  age  of  fourteen  years, 
or,  in  default  of  a  choice,  to  appoint  a  fit  person  guardian. 

Now,  what  is  meant  by  the  word  minor,  as  used  in  these 
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sections,  when  applied  to  females?  Is  it  a  female  under 
the  age  of  eighteen  years,  or  twenty-one  years  ?  Has  not 
the  legislature  said,  in  the  same  act,  that  "  the  minority  of 
females  shall  cease  at  the  age  of  eighteen  years?"  and 
when  they  use  the  word  minor,  in  other  parts  of  the 
act,  do  they  mean  one  whom  they  have  here  said  is  not 
a  minor?  We  must  presume  that  the  legislature, 
*when  treating  of  this  subject,  intended  to  form  [-213] 
something  like  a  harmonious  sj^stem,  and  give  it  some 
appearance  of  congruity,  at  least.  Let  us  now  look  at  some 
■of  the-  duties  and  liabilities  of  guardians,  as  provided  in 
this  same  act,  and  see  whether  it  is  possible  that  they  in- 
tended that  these  duties  and  liabilities  should  continue  after 
the  female  ward  had  attained  the  age  of  eighteen  years,  and 
after  the  power  to  lease  her  land  or  coUect  her  debts  had 
ceased.  The  ninth  section  of  the  act  makes  it  the  duty  of 
the  guardian  to  provide  for  and  superintend  the  education 
■of  the  ward,  and,  for  this  purpose,  the  rents  and  profits  of 
the  ward's  estate,  and  interest  of  the  ward's  money,  shall 
irst  be  applied.  K'ow,  does  this  duty  continue  after  the 
female  arrives  at  the  age  of  eighteen  years  ?  That  can  not 
possibly  be,  for  she  has  already  been  put  in  the  absolute 
control  of  those  very  rents  and  profits,  which,  during  the 
minority,  the  guardian  is  required  to  apply  toward  her  sup- 
port and  education.  The  glaring  inconsistency  is  too  ap- 
parent to  require  comment.  Again,  can  the  guardian,  under 
the  tenth  section  of  the  act,  apply  to  the  circuit  court  for 
the  sale  of  her  real  estate,  either  for  her  support  or  for  re- 
investment, after  she  has  attained  the  age  of  eighteen  years, 
and  has  been  put  in  possession  of  her  real  estate  and  vested 
with  power  to  lease  it  ?  If  so,  then  we  may  find  the  ward 
leasing  the  estate,  it  may  be,  for  twenty  years,  while  the 
guardian  is  selling  the  fee.  Can  it  be  that  the  legislature 
intended  to  introduce  such  confusion  into  such  important 
interests  and  relations?  And  yet  it  must  be  so,  if  she  is 
still  a  minor,  and  the  guardianship  still  continues.  But  the 
position  of  the  guardian  is  still  more  embarrassing,  and,  I 
may  say,  absurd,  if  this  declaration,  at  the  end  of  the  eighth 
section,  is  made  to  apply  to  all  the  provisions  of  that  sec- 
tion, by  which  the  guardian  would  be  deprived  of  the  power 
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to  collect  the  debts  and  loan  the  money  of  the  ward,  as  well 
as  to  lease  her  land, 

I  shall  now  advert  to  several  provisions  of  other  portions 
of  our  statutes,  which,  I  think,  powerfully  fortify  the  con- 
clusion that  it  was  the  intention  of  the  legislature  to  make 
this  provision  general,  as  its  language  imports.  I  will  first 
refer  to  the  apprentice  act,  the  latter  part  of  the  first  section 
of  which  is  as  follows:  "And  all  minors  above  that  age 
(fourteen  years)  ma}''  be  so  bound,  with  their  consent,  males 
until  they  arrive  at  the  age  of  twenty-one,  and  females 
until  they  arrive  at  the  age  of  eighteen  years,  or  for  a 
shorter  term,  as  herein  provided." 

The  first  section  of  the  marriage  act  is  as  follows :  "  All 
male  persons  over  the  age  of  seventeen  years,  and  females 
.over  the  age  of  fourteen  years,  may  contract  and  be  joined 
in  marriage:  Provided,  in  all  cases  where  either  party  is  a 
tninor,  the  consent  of  parents  or  guardians  be  first 
p214]  had  as  hereinafter  '^required."  The  ninth  section 
provides  that  no  person  shall  be  joined  in  marriage, 
unless  their  intention  to  marry  shall  have  been  published  as 
there  provided,  or  unless  they  shall  have  obtained  a  license 
for  that  purpose ;  and  the  tenth  section  provides  that  such 
license  shall  be  obtained  from  the  clerk  of  the  county  com- 
missioners' court,  and  declares,  '*  but  no  such  license  shall  be 
granted  for  the  marriage  of  any  male  under  the  age  of 
twenty-one  years,  or  female  under  the  age  of  eighteen  years, 
without  the  consent  of  his  or  her  father,  or  if  he  be  dead  or 
incapable,  of  his  or  her  mother  or  guardian,  to  be  noted  in 
such  license."  ISTow  what  does  the  word  'minor  mean,  as 
used  in  the  first  section,  when  applied  to  a  female  ?  Does 
it  mean  that  one  between  the  ages  of  eighteen  and  twenty- 
one  years  shall  obtain  the  consent  of  parent  or  guard- 
ian? Or  is  it  there  used  in  the  sense  indicated  in  the 
eighth  section  of  the  guardian  and  ward  act?  It  may  be 
said  that  the  tenth  section  explains  its  meaning.  If  that  be 
true,  it  is  equally  true  that  the  provision  in  the  tenth  sec- 
tion was  not  intended  as  an  explanation  of  its  meaning,  but 
is  rather  used  as  synonymous  with  the  word  minor  in  the 
first  section;  for  the  provision  of  the  tenth  section,  requir- 
ing the  consent  to  the  issuino;'  of  a  license  where  the  female 
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is  under  eighteen,  has  no  reference  to  and  does  not  cover 
the  case  where  there  has  been  a  pubhcation  made,  and  no 
hcense  is  required;  so  that  the  explanation  could  only  apply 
to  a  portion  of  the  cases,  and  if,  without  such  explanation, 
the  clerk  would  have  had  to  obtain  the  consent  of  parent  or 
guardian,  where  the  female  was  under  twenty-one  years  of 
age,  then  such  consent  is  still  required  when  the  marriage  is 
solemnized  under  the  authority  of  a  publication  only.  Is  it 
true,  then,  that  the  parent  or  guardian  may  prohibit  the 
marriage  by  withholding  the  consent  in  the  one  case,  and 
not  in  the  other  ?  I  rather  think  that  the  word  minor  was 
used  in  the  sense  indicated  in  the  eighth  section  of  the  act 
concerning  guardian  and  ward,  and  that,  too,  upon  the  in- 
tention that  that  section  should,  in  all  cases,  terminate  the 
minority  of  females  a.t  the  age  of  eighteen  years. 

I  will  now  refer  to  the  first  section  of  the  statute  of  wills, 
which  provides  that  "  every  person  aged  twenty-one  years, 
if  a  male,  or  eighteen  years,  if  a  female,  or  upward,  and 
not  married,  being  of  sound  mind  and  memory,  shall  have 
the  power  to  devise,"  etc.  Here  we  find  the  female  at 
eighteen  vested  Avith  the  same  power  to  devise  which  is  con- 
ferred upon  the  male  at  twenty-one. 

It  is  not  denied  that  these  several  statutes,  last  referred 
to,  do  not,  of  themselves,  make  a  general  rule  of  law  fix- 
ing the  hmit  of  the  minority  of  either  males  or 
females;  but  I  think  -the}^  do  afford  a  pretty  clear  [-215] 
indication  of  the  understandino;  of  the  legislatm-e 
on  that  subject,  and  of  what  was  the  legislative  intent  in 
passing  the  provision  first  referred  to.  Here  capacities  are 
conferred  and  exemptions  secured  to  which  adults  alone  are 
generall}^  deemed  entitled,  and  which  in  no  instance  are  pro- 
vided for  males  under  •  twenty-one  years  of  age,  and,  per- 
haps, in  no  country  are  provided  for  infants  wherever  any 
provision  is  made  upon  the  subject.  This  indicates  that, 
in  the  opinion  of  the  legislature,  females  at  the  age  of 
eighteen  possess  as  much  discretion  as  males  at  the  age  of 
twenty-one,  and  are  then  fitted  to  attain  their  majority ; 
and  if  this  be  so,  Ave  find  a  sufficient  reason  for  the  use  of 
the  broad  and  comprehensive  language  used  in  the  first  act 
quoted ;  the  language  of  which  we  are  thus  enabled  to  under- 
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stand,  or  are  rather  prevented  from  misunderstanding,  from 
its  being  found  in  a  proviso.  Although  In  a  proviso,  its 
closing  position,  and  the  punctuation,  show  to  my  mind  that 
it  was  intended  to  give  it  a  general  meaning,  and  not  to 
confine  it  to  the  subject-matter  immediately  preceding, 
which,  it  is  admitted,  is  the  general  rule  for  construing  a 
proviso ;  but  this,  like  all  other  technical  rules  for  constru- 
ing statutes,  must  give  way  to  that  broader  and  universal 
rule  which  requires  us  to  give  effect  to  the  legislative  will, 
when  that  can  be  gathered  from  the  language  used  and  its 
connections, 

I  have  but  one  word  more  to  add  in  relation  to  the  sev- 
eral provisions  of  the  statute  above  referred  to,  making 
special  provisions  for  females  when  they  attain  the  age  oi; 
eighteen  years,  and  that  is,  that  it  can  not  be  said  that  thosr. 
special  provisions  were  made  for  the  purpose  of  making  ex 
ceptions  to  the  general  rule,  and  because  the  legislature 
supposed  that,  in  those  particular  instances,  females  at 
eighteen  should  be  exempted  from  the  general  disability  of 
minority  which  they  suppose  would  attend  them  to  the  age 
of  twenty -one.  Any  such  inference  is  rebutted  by  the  fact 
that,  in  every  one  of  those  instances,  the  same  provision  is 
made,  and  in  the  same  connection,  for  males  when  they  shall 
arrive  at  the  age  of  twenty-one  years ;  which,  it  is  admitted 
on  all  hands,  is  the  period  when  the  minority  of  males 
ceases. 

In  all  my  researches  I  have  found  but  one  provision  mili- 
tating in  the  least  against  the  conclusion  that  it  has  always 
been  the  undoubted  understanding  that  the  minority  of 
females  ceases,  for  all  purposes,  at  the  age  of  eighteen  years ; 
and  that  is  found  in  the  twenty-third  section  of  the  statute 
of  wills.  It  is  as  follows:  "Persons  of  the  age  of  seven- 
teen years,  of  sound  mind  and  memory,  may  be  appointed 
executors ;  but  should  au}^  person  under  the  age  of  twenty- 
one  years  be  appointed  executor  or  executrix,  the 
[*216]  court  of  probate  shall  appoint  some  ^proper  person 
to  manage  and  control  the  estate  under  the  direction 
of  the  court,  until  such  executor  or  executrix  appointed  by 
the  will  shall  attain  the  full  age  of  twenty-one  years ;  and 

aU  such  persons  appointed  to  take  charge  of  the  estate  dur- 
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ing  the  minority  of  such  executor  or  executrix  shall,  for  the 
time  being,  give  bond,  with  security,  as  in  other  cases." 
jS^otv,  here,  an  executrix  under  twenty-one  years  of  age  is 
imdoubtedly  called  a  minor,  but  I  think  it  may  be  fairly  said 
that  she  is  called  a  minor  executrix,  and  not  a  minor  gener- 
ally. For  that  special  purj)ose  she  is  considered  a  minor, 
and  it  does  not  necessarily  follow  that  she  was  considered  a 
minor  for  all  purposes.  The  legislature  may  well  have  sup- 
posed that  peculiar  qualifications  and  maturity  of  judg- 
ment were  necessary  to  settle  the  estate  of  a  testator,  and 
hence  the  reason  of  the  provision.  Suppose  the  age  fixed 
upon  had  been  twenty-five,  instead  of  twenty-one,  for  both 
executors  and  executrixes;  for  that  special  purpose  both 
might  well  have  been  called  minors,  until  they  should  attain 
that  age.  But  conceding  all  the  weight  that  can  reasonably 
be  asked  for  this  isolated  expression,  and  we  can  not  think 
it  entitled  to  such  influence  as  to  overturn  all  the  other  leg- 
islation on  the  subject. 

The  question  is  an  important  one;  vast  interests  may 
depend  upon  its  solution,  which  has  prompted  us  to  bestow 
upon  it  the  most  anxious  consideration,  distrustful,  con- 
stantly, of  our  own  convictions,  from  the  fact  that  we  be- 
lieve different  vi«ws  are  entertained  by  those  at  least  as 
Avell  qualified  to  form  correct  conclusions  on  the  subject  as 
we  can  claim  to  be;  yet,  as  the  duty  of  finally  deciding  it 
has  devolved  upon  us,  we  can  not  shrink  from  discharging 
that  duty  in  accordance  with  our  own  convictions  of  the 
true  construction  of  the  statute. 

I  may  remark,  in  conclusion,  that  it  is  not  a  little  singular 
that  this  legislation,  which  has  remained  unchanged  for 
about  thirty  3^ears,  and  has  been  in  active  and  constant  ap- 
plication in  every  part  of  the  state  during  all  that  time,  the 
true  construction  of  which  has  been  a  constant  theme  for 
discussion  and  dispute,  is  now  for  the  first  time  brought 
before  this  court  in  such  a  form  as  to  require  its  decision ; 
and  it  is  scarcely  less  remarkable,  in  view  of  all  the  circum- 
stances, that  it  has  not  long  since  been  set  at  rest  by  the 
legislature. 

We  are  of  opinion  that  the  disability  of  the  plaintiff  in 
error  ceased  when  she  arrived  at  the  age  of  eighteen  years, 
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and  that  the  plea  of  the  statute  of  limitations,  ^vliich  is  in- 
terposed, presents  a  good  bar  to  this  writ  of  error,  and  that 
the  demurrer  thereto  must  be  overruled. 

After  we  announced  our  decision  overruling  this  demur- 
rer, the  plaintiff  filed  a  replication,  to  which  the  defendant 

has  filed  a  demurrer,  which  can  be  disposed  of  in  a 
[^217]  ver J  few  words.     *The  replication  states  that  the 

plaintiff  in  error  was  out  of  the  state  for  a  long 
space  of  time,  to  wit,  for  one  year  after  she  attained  the 
age  of  eighteen  years,  and  before  the  issuing  of  this  writ, 
wherefore,  etc.  A  reference  to  the  statute  limiting  writs  of 
error  to  five  j^ears  does  not  make  any  exception  where  the 
party  is  out  of  the  state  or  beyond  seas,  as  is  the  case  of 
manv  other  statutes  of  limitations.  It  is  as  follows:  "A 
writ  of  error  shall  not  be  brought  after  the  expiration  of 
five  years  from  the  passing  of  the  judgment  complained  of ; 
but  when  a  person,  thinking  himself  aggrieved  by  any  de- 
cree or  judgment  that  may  be  reversed  in  the  supreme 
court,  shall  be  an  infant,  fe?7ie  covert,  non  compos  mentis,  or 
imprisoned,  when  the  same  was  passed,  the  time  of  such 
disability  shall  be  excluded  .from  the  computation  of  the 
said  five  years."  It  is  enough  here  to  repeat  that  the  sup- 
posed disability  set  up  in  the  replication  is-  not  made  an  ex- 
ception in  the  statute,  and  that,  consequently,  it  did  not 
suspend  the  running  of  the  five  years.  The  demurrer  ta 
the  repHcation  must  be  sustained. 


Palm  and  Robertson  v.  The  Ohio  &  Mississippi  Railroad 

Company. 

Error  to  St.  Clair. 

Contract  for  construction  of  locomotives  —  Breach  of  covenant  as 
to  payment — Whether  authorizes  rescission  —  Damages. —  A.  con- 
tracted to  construct  and  deliver  to  B.  sixteen  locomotives  to  be  paid 
for  as  delivered.  The  fifth  locomotive  delivered  was  not  paid  for. 
Held,  that  on  this  account  A.  could  not  abandon  the  contract  and  re- 
cover for  loss  of  profits  on  the  eleven  to  be  delivered,  and  the  material 
for  them  on  hand,  unless  the  payment  on  delivery  was  expressly  made 
a  condition  precedent  to  the  completion  of  the  contract. 


Cited  :  18  111.  227 ;  28  ni.  523 ;  83  111.  48. 
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To  enable  A.  to  recover  such  damages  the  non-performance  by  B.  must 
be  of  such  a  nature  as  to  absolutely  prohibit  A.  from  fulfilling  his 
part  of  the  contract.  ^ 

The  plaintiffs  in  error  sued  the  defendant  below  in  the 
St.  Clair  circuit  court,  March  term,  1S56,  in  an  action  of 
assumpsit  —  damages,  $35,000.  Declaration  contains  four 
counts. 

First  count  sets  out  a  special  agreement  by  which  plaint- 
iffs in  error  were  to  construct  sixteen  locomotive  engines, 
according  to  certain  specifications,  to  be  delivered  within 
certain  specified  times,  to  be  paid  at  a  certain  rate  in  bonds 
and  cash.  It  avers  that  the  said  original  agreement  was 
subsequently  modified,  by  which  the  defendant  promised  to 
pay  for  some  of  said  engines  then  in  course  of  construction, 
to  wit:  for  four  of  them  the  sum  of  $9,300  each,  in  cur- 
rency, to  be  completed  by  plaintiffs  on  the  31st  of  January, 
1855.  Declaration  alleges  that  five  locomotives,  since 
the  last  modified  agreement,  *were  delivered  under  [*21S] 
it ;  that  plaintiffs  in  error  were  engaged  in  building 
the  balance  of  said  locomotives,  and  had  on  hand  for  that 
purpose  a  large  amount  of  ma<terial  prepared  for  said  en- 
gines.    Said  material  was  worth  $3,000.     It  avers  that  de- 

^  Construction  of  contracts  —  Covenants  —  Conditions,  ivhether  prec- 
edent or  not.     See  Hough  v.  Rawson,  17  111.  588,  note. 

' '  Where  the  contractor's  performance  is  stopped  by  the  fault  or  direc- 
tion of  the  employer,  he  can  not  only  recover  on  the  quantum  meruit 
for  what  he  has  done,  but  also  damages  for  being  -i^revented  from  com- 
pleting the  contract,  by  bringing  his  action  on  the  contract."  3  Suther- 
land on  Damages,  521,  citing  Black  v.  Woodrow,  39  Md.  194;  "Wilson  v. 
Bauman,  80  111.  493 ;  Whitfield  v.  Zellnor,  24  Mss.  663 ;  Orange,  etc. 
R.  R.  Co.  V.  Placide,  35  Md.  315 ;  Myers  v.  York,  etc.  R.  R.  Co.  2  Curt. 
C.  C.  28:  Clark  v.  Franklin,  7  Leigh,  1.  See,  also,  U.  S.  v.  Behan,  110 
U.  S.  338 :  Hambly  v.  D.  M.  etc.  R.  R.  Co.  21  Fed.  R.  541 ;  Schneider  v. 
TJ.  S.  19  Ct.  CI.  547;  Goodrich  r.  Hubbard,  51  Mich.  63;  Wisner  v.  Bar- 
ber. 10  Or.  342;  Pittsburgh,  etc.  Co.  v.  Hinckley,  17  Fed.  R.  584;  AlUs  v. 
McLean,  48  Mich.  428.  Permitting  the  work  to  be  stopped  by  an  injunc- 
tion at  the  suit  of  a  thu'd  person,  as  ■«^ell  as  by  omission  to  perform 
some  precedent  or  concurrent  condition,  is  such  a  prevention  by  the 
employer,  and  gives  a  right  to  damages  for  loss  of  the  profits  on  that 
part  of  the  conti-act  which  he  is  thus  prevented  from  executing.  2 
Sutherland  on  Damages,  522,  citing  Doolittle  v.  Nash,  48  Vt.  441 ;  Grand 
Rapids,  etc.  R.  R.  Co.  v.  Van  Dusen,  29  Mich.  431 ;  Thorp  v.  Ross,  4 
Keyes,  546 ;  Kugler  v.  Wisconsin,  20  Ohio,  361 ;  AUaman  v.  Mayor,  43 
Barb.  33;  Clu-istian  Co.  v.  Overholt,  posf,  223. 
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f eudant  failed  to  perform,  in  tliis :  that  for  one  of  the 
engines  delivered  under  the  modification  they  did  not  pay 
at  the  time  of  delivery ;  that  for  the  last  one  actually  de- 
livered they  did  not  pay  at  all,  by  means  whereof  plaintiffs 
Avere  prevented  from  completing  their  contract,  lost  profits, 
and  were  prevented  from  doing  other  work,  and  have  the 
material,  worth  $3,000,  on  hand,  which  is  perfectly  useless 
to  them,  to  the  damage  of  $10,000. 

Second  count  sets  out  the  agreement  more  generallv, 
under  which,  for  a  certain  sum  of  money  to  be  paid  for 
each  engine,  five  were  to  be  delivered  by  the  31st  of  Jan- 
uary, 1855;  that  four  of  said  locomotives  were  delivered 
before  the  31st  of  January,  1855,  the  last  on  5th  March, 
1855,  which  said  last  one  was  received  by  said  defendant 
under  the  said  agreement;  that  the  plaintiffs  had  read}^ 
various  parts  of  machinery  to  construct  other  locomotives 
under  said  contract,  and  were  ready  and  willing  to  proceed 
with  putting  said  locomotives  together,  but  that  defendant 
failed,  in  this :  that  they  did  not  pay  for  the  fourth  loco- 
motive within  the  time  stipulated;  did  not  pay  for  fifth  lo- 
comotive at  all,  and  had  become,  while  plaintiffs  were 
preparing  the  other  locomotives  under  the  contract,  wholly 
insolvent,  by  means  of  which  plaintiffs  were  prevented 
from  completing  their  contract,  lost  pr£>fits  thereof,  have 
useless  material  on  hand  worth  $3,000,  to  their  damage  of 
$10,000. 

Third  count  chai'ges  that  under  a  certain  agreement  set 
out  in  the  first  and  second  counts,  plaintiffs  constructed  and 
delivered  one  certain  locomotive  to  defendant,  for  which 
the  latter  was  to  pay  $9,300  on  delivery;  that  defendant 
did  not  pay  on  delivery,  but  some  three  months  thereafter, 
by  means  whereof  they  became  liable  to  pay  interest,  viz., 
$250,  which  they  had  failed  to  do. 

Fourth  count  is  a  general  count  in  indehitatus  assumpsit 
for  work  and  labor  done,  materials  furnished,  money  lent, 
had  and  received  and  paid  for  their  use,  and  account  stated. 

First  and  second  counts  were  demurred  to  by  defendant, 
and  demurrers  sustained  by  court.  Issues  .were  joined  on 
the  two  remaining  counts,  tlie  general  issue  having  been 
pleaded,  with  notice  of  a  special  defense  that  the  locomotive 
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STrallow,  which  remains  unpaid,  was  not  of  good  workman- 
ship, etc. 

Juiy  found  verdict  for  plaintiffs,  $10,486.28. 

Plaintififs  move  for  a  new  trial,  Avhich  was  overruled,  and 
judgment  was  rendered  on  the  verdict. 

'■■^Bill  of  exceptions  shows  that  under  the  common  [*219] 
counts  certain  vouchers  were  introduced,  which  were 
all  certified  by  agents  of  company  as  correct,  and  so  ad- 
mitted on  the  trial ;  that  plaintiffs  claimed  interest  at  the 
rate  of  six  per  cent,  from  the  time  they  were  so  specified, 
but  that  court  instructed  the  ]\xyj  that  said  plaintiffs  were 
not  entitled  to  interest.  Bill  shows  that  under  the  common 
counts  plaintiffs  attempted  to  show  that  they  had  prepared 
parts  of  machinery  to  build  locomotives  under  a  contract 
which  was  in  proof,  but  that  they  had  not  built  said  loco- 
motives, and  said  material  was  on  hand,  because  defendant 
had  first  failed  to  compl}'".  Court  instructed  jury  that 
2)laintiffs  could  not  recover  for  such  material.  The  rulings 
set  out  in  the  bill  were  all  excepted  to. 

The  sustaining  the  demurrers  to  first  and  second  counts 
of  the  declaration,  and  the  overruling  motions  for  new  trial, 
are  the  errors  assigned  on  the  record. 

Gr.  KcERNER,  for  plaintiffs  in  error.  W,  H.  Undeewood, 
for  defendant  in  error. 

Catox,  J.  The  first  question  to  be  considered  arises  upon 
the  demurrer  to  the  two  first  counts  in  the  declaration,  and 
this  involves  a  construction  of  the  special  agreement  on 
Avhich  those  counts  are  based.  By  the  agreement,  as  shown 
by  these  counts,  the  plaintiffs  agreed  to  construct  and  de- 
liver to  the  defendant  sixteen  locomotives,  for  which  thev 
were  to  be  paid  bv  the  defendant  a  certain  stipulated  price 
as  the  locomotives  were  delivered.  The  plaintiffs  aver  that 
they  completed  and  delivered  five  of  the  engines,  and  were 
proceeding  to  construct  the  others,  for  which  they  had  pro- 
vided $3,000  worth  of  material,  peculiarly  adapted  for  that 
purpose,  but  which  for  other  purposes  was  nearly  value- 
less. The  plaintiffs  then  aver  that  the  defendant  failed 
to  pay  for  one  of  the  locomotives  on  delivery,  and  for  the 
last   one  delivered  Hiqj  failed   to   pay  at   all,  by  means 
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Tvliereof  the  plaintiifs  were  prevented  from  completing  their 
contract,  whereby  they  lost  the  profits  which  they  other- 
wise would  have  made,  and  also  the  value  of  the  material 
on  hand,  to  their  damage  of  810,000. 

It  will  be  observed  that  these  counts  do  not  go  for  the 
value  or  price  of  the  machine  delivered  and  not  paid  for, 
.  but  for  the  damages  sustained  in  being  prevented  from 
completing  the  contract,  and  the  question  is,  whether  the 
failure  to  pay  for  the  articles  delivered  as  stipulated  was 
such  a  breach  of  the  contract  as  authorized  the  plaintiffs  to 

abandon  it  and  recover  what  profits  they  might  have 
[*220]  made  by  completing  it.     I  have  *exammed  all  the 

authorities  referred  to  by  counsel,  and  have  made 
diligent  search  myself,  but  have  found  no  case  where  the 
plaintiff  has  been  allowed  to  recover  for  losses  sustained  by 
not  being  permitted  to  complete  the  contract,  unless  he  has 
been  prevented  from  going  on  with  his  work  by  the  positive 
affirmative  act  of  the  other'  party,  or  where  the  other  party 
has  neglected  to  do  some  act  without  which  the  plaintiff 
could  not,  in  the  nature  of  things,  go  on  with  his  contract ; 
as  where  he  refused  to  furnish  a  place  whereon  to  erect  a 
building,  or  to  furnish  material  which,  by  the  contract,  was 
to  be  put  in  the  works  and  which  was  to  be  provided  by 
him.  In  such  a  case,  the  act  agreed  to  be  done  is  clearly  a 
condition  precedent  and  indispensable  to  enable  the  other 
party  to  go  on.  Where  the  act  which  the  defendant  was 
bound  to  do  is,  by  the  terms  of  the  contract,  made  a  condi- 
tion precedent  to  the  performance  by  the  plaintiff,  either  in 
the  nature  of  things,  or  evidently  in  the  contemplation  of  the 
parties  at  the  time  the  contract  was  entered  into,  then  the 
failure  to  do  the  act  does  of  itself  prevent  the  other  party 
from  performing,  as  much  as  if  he  were  forbidden  to  per- 
form it.  But  nowhere  have  I  found  a  case,  where  the  fail- 
ure to  pay  the  consideration  for  the  work  as  it  progresses, 
according  to  the  terms  of  the  agreement,  has.been  held  such 
an  act  or  omission  on  the  part  of  the  defendant  as  to  pre- 
vent the  other  party  from  completing  the  contract.  It  is 
undoubtedly  true  that  the  failure  to  make  such  payments 
may,  in  point  of  fact,  leave  the  other  party  ^vithout  the 
means  or  credit  to  go  on  and  complete  the  job,  but  such  is 
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not  the  necessary  result  of  such  a  failure,  and  we  can  not 
safely  adopt  it  as  a  conclusion  of  law,  that  it  does  prevent 
the  party  from  going  on.  The  prompt  payment  of  such 
instalments  might  be  indispensable  to  enable  a  party  of 
some  means  and  credit  to  go  on,  while  another  of  larger 
means  and  more  extended  credit  might  be  able  to  complete 
the  contract,  without  embarrassment  or  sacrifice.  Can  we 
inquire  into  the  actual  fact,  and  see  whether  the  non-pay- 
ment did  really  stop  the  plaintiff  or  not,  and  thus  adminis- 
ter one  measure  of  law  to  a  poor  man  and  another  to  the 
rich?  A  stranger  may,  in  hke  manner,  prevent  the  party 
from  performing  a  contract,  and  even  subject  him  to  dam- 
ages for  non-performance,  by  failing  to  pay  him  money 
promptly  when  due,  still  he  can  not  be  liable  for  the  dam- 
ages thus  resulting,  as  the  consequence  of  the  failure  to  pay 
the  money  The  lavf  has  necessarily  prescribed  different 
consequences,  and  another  and  uniform  measure  of  damages, 
for  a  failure  to  pay  money  when  due,  and  ordinarily  it  is 
the  same  whether  it  be  due  in  instalments  as  the  work  pro- 
gresses, or  when  the  job  is  completed  and  the  whole 
is  due.  The  defendant  might  *owe  the  plaintiff  upon  [*221] 
another  account,  to  become  due  at  a  specified  time, 
upon  which  the  plaintiff  relies  for  the  means  of  completing 
the  contract  at  the  time  he  enters  into  it,  and  a  failure  to 
pay  such  money  would  be  as  likely  to  prevent  him  from 
going  on  with  the  work  as  if  it  were  an  instalment  due 
upon  the  work  itself,  and  there  would  be  as  much  propriety, 
both  in  reason  and  in  law,  to  permit  him  to  say  that  the 
defendant  had  thereby  j)revented  him  from  fulfilling  his 
contract,  and  call  upon  him  to  pay  for  what  profits  he 
would  have  made  had  he  not  been  thus  prevented  from 
going  on  with  the  work.  When  money  becomes  due  upon 
the  partial  completion  of  a  contract,  it  is  difficult  to  say 
that  it  is  any  more  than  so  much  money  due  the  party,  and 
which  ought  to  be  paid,  to  enable  him  to  complete  that  or 
some  other  enterprise,  as  his  interests  or  inclinations  may 
dictate,  and  to  thus  distinguish  it  from  money  which  may 
be  due  him  upon  any  other  account.  If  the  money  is  paid 
when  due,  it  can  not  be  distinguished  from  other  money 
which  the  contractor  may  receive  from  the  same  or  other 
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parties.  He  ma}^  apply  it  in  the  further  execution  of  the 
contract,  or  to  other  purposes,  as  he  ma}''  choose.  The 
party  paying  it  has  no  right  to  insist  upon  its  apphcation  or 
expenditure  in  any  particular  way. 

A  contract,  no  doubt,  may  be  so  drawn  as  to  make  the 
payment  of  a  part  of  the  consideration  by  instalments  as 
the  work  progresses,  or  at  stated  times,  independently  of 
the  progress  of  the  work,  a  condition  precedent  to  the  fur- 
ther prosecution  of  the  work,  and  make  its  non-payment 
such  a  substantial  violation  of  the  contract  as  to  authorize 
the  other  party  to  abandon  the  work  and  sue  upon  'it,  as  for 
having  been  prevented  from  completing  it  by  the  act  of 
the  party  who  had  thus  failed  to  perform  such  condition 
precedent.  But  the  law  can  not  infer  such  a  consequence 
from  the  ordinary  obligation  to  pay  money  at  a  particular 
time,  or  upon  a  completion  of  a  specified  part  of  the  work. 
In  order  to  give  a  contract  such  an  effect,  it  should  contain 
some  provision  showing  that  it  was  the  intention  of  the 
parties  that  the  non-payment  of  the  money  as  stipulated 
should  i^roduce  such  a  result  upon  their  rights.  No  doubt 
parties  have  a  right  to  make  such  a  contract,  and  it  is  the 
duty  of  courts  to  give  effect  to  the  intentions  of  the  parties 
when  that  is  manifest,  even  regardless  of  technical  and 
arbitrary  rules  of  construction,  when  such  rule  would  de- 
feat the  evident  intention  of  the  parties ;  but  such  intention 
must  be  found  in  the  expressions  used  in  the  contract,  and 
is  not  to  be  guessed  at  as  being  probable  from  the  extent  or 
magnitude  of  the  contract,  when  there  are  no  expressions 
in  the  contract  evincing  such  intention,  which  would  be 
required  to  authorize  such  construction,  were  the 
[*222]  subject-matter  of  the  contract  less  ^important,  or 
the  amount  of  the  payments  withheld  more  insig- 
nificant. 

In  this  case  we  have  a  contract  for  the  manufacture  and 
deliver}?-  of  sixteen  engines,  each  to  be  paid  for  on  delivery, 
without  any  expression  or  intimation  that  the  parties  ex- 
pected or  intended  that  any  extraordinary  consequences 
were  to  follow  if  the  money  was  not  paid  when  due.  All 
that  the  contract  provides  is  that  so  much  in  money  and  so 
much  in  bonds  shaU  become  due  upon  the  delivery  of  each 
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engine.  By  its  terms  it  simply  gives  the  party  a  cause  of 
action  for  that  amount,  which  may  be  sued  for  and  recov- 
ered if  not  paid  at  the  time.  The  contract  provides  for  no 
other  penalty  or  hability,  and  the  law  imposes  no  other, 
except,  perhaps,  that  this  violation  of  the  contract  by  the 
defendant,  in  failing  to  make  the  payment,  may  justify  the 
plaintiffs  in  treating  the  contract  as  rescinded,  and  in  suing 
for  the  amount  due,  in  an  action  for  goods  sold  and  deliv- 
ered, or  the  plaintiffs  were  at  liberty  to  bring  an  action 
upon  the  contract  and  recover  the  amount  due,  treating  the 
agreement  to  pay  as  mutual  and  independent,  so  far  as  the 
contract  remained  unexecuted  on  their  part,  and  still  go  on 
and  complete  it,  and  at  the  end  recover  the  full  amount  due 
on  the  contract,  and  thus  realize  the  profits  which  they  now 
allege  they  have  lost  b}^  not  completing  it.  This  the}^  were 
at  liberty  to  do.  The  defendant  did  not  refuse  to  receive 
any  more  locomotives  under  the  contract,  or  forbid  the 
plaintiffs  to  go  on  and  complete  it,  or  in  any  way  put  it  out 
of  their  power  to  fulfill  it,  as  was  done  in  every  case  re- 
ferred to  by  counsel,  or  w^hich  I  have  been  able  to  find. 
Upon  these  two  first  counts  the  plaintiffs  do  not  claim  to 
recover  the  amount  due  for  the  locomotives  delivered,  but 
onl}'"  for  the  value  of  materials  on  hand  and  the  loss  of 
])rofits.  The  amount  due  was  recovered  under  other  counts. 
We  think  the  court  properly  sustained  the  demurrer,  and 

its  judgment  must  be  affirmed. 

Judgment  affirmed. 


*The  County  of  Cheistian  v.  Jacob  Oveeholt  ei  al.  ['^223] 

Aiypeal from  Macon. 

Building  contract  —  Payment  to  he  in  instalments  — Non-payment 
of  instalment  —  Wliether  authorizes  rescission  —  Damages  —  Pro- 
spective  profits. —  A.  contracted  to  build  a  house  for  B.,  to  be  paid  for 
in  instalments.  Held,  that  on  the  non-payment  of  one  of  these  instal- 
ments when  due,  A.  could  not  abandon  the  contract  and  recover  the 
profits  he  might  hare  made  by  completing  the  building,  where  such 

Cited  :  28  111.  523. 

See  preceding  case  and  note. 
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payment  was  not  expi-essly  made  a  condition  precedent  to  the  fulfilling 
of  the  contract  by  A. 
In  such  case  A.  can  not  recover  for  prospective  profits,  unless  he  is 
absolutely  proliibited,  by  some  act  or  omission  of  B.,  from  completing 
his  pai't  of  the  contract. 

Assumpsit,  by  plaintiff  below,  on  a  written  contract  in 
relation  to  building '  a  court-house.  Plea,  non  assumj)sit, 
Avith  notice  that  plaintiff  did  not  perform ;  and  a  second 
plea  that  plaintiff  did  not  perform.  The  bill  of  exceptions 
is  in  the  words  and  figures  following: 

Be  it  remembered,  that,  on  the  trial  of  this  cause,  the 
plaintiffs  gave,  in  evidence,  the  following  contract  and 
specifications,  to  wit:  "Article  of  agreement  made  and 
entered  into  this  3d  day  of  February,  a.  d.  1854,  by  and  be- 
tween Jacob  Overholt  and  David  F.  Squier,  of  Christian 
county,  of  the  first  part,  and  Horatio  M.  Yandever,  Joseph 
H.  Clark  and  John  Barnes,  judge  and  associate  justices  of 
the  county  court  within  and  for  the  county  of  Christian, 
and  state  of  Illinois,  for  and  in  behalf  of  the  said  county, 
of  the  second  part,  witnesseth,  that  the  said  Overholt  and 
Squier,  of  the  first  part,  undertake  and  agree,  on  their  part, 
to  build  a  court-house  on  the  public  square  in  the  town  of 
TaylorviUe,  in  the  county  of  Christian,  where  the  present 
court-house  now  stands,  and  furnish  all  the  materials  there- 
for, according  to  the  plan  and  specifications  now  on  file  in 
the  office  of  the  clerk  of  the  county  court  of  said  county, 
with  the  exceptions  hereinafter  mentioned;  and  it  is  ex- 
pressly agreed  by  the  said  parties,  that  all  the  materials 
shall  be  of  the  best  quality,  and  the  work  executed  in  the 
very  best  manner  and  the  approved  modern  style,  coming 
up  fully  to  the  said  plan  and  specifications ;  the  stone  work 
to  be  equal  in  quality  and  execution  to  the  stone  work  in 
the  court-house  in  the  city  of  Springfield,  Illinois,  and  the 
brick  equal  in  quahty  to  those  in  the  court-house  in  Hills- 
borough, Illinois.  The  shingles  of  the  roof  are  to  be  laid 
in  paint  of  white  lead,  in  a  good,  workmanlike  manner. 
The  partition  walls  are  to  be  of  brick,  except  when  the 
stairs  may  interfere.  The  walls  on  each  side  of  the  hall 
in  first  story,  and  the  two  north  partition  walls,  are 
P224:]  to  be  thirteen  inches  *thick.     The  other  partition 
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walls  are  both  nine  inches,  above  and  below.  The  out- 
side walls  of  the  building  are  to  be  painted  with  one 
coat  of  good  paint  of  red  lead,  one  coat  of  vermilion,  and 
neatly  penciled.  The  plan  of  the  court  room  is  also  to  be 
altered  so  as  to  have  the  lawyers'  bar  to  run  straight  with 
the  dotted  lines  as  per  plan,  and  the  lawyers'  table  omitted. 
The  clerk's  table  is  to  correspond  with  the  judge's  bench. 
The  jury  benches  are  to  be  raised  as  near  in  the  proportion 
of  the  auditors'  benches  as  can  be,  without  obstructing  the 
windows.  The  plastering  on  the  side  walls  to  be  on  the 
brick,  but  in  other  respects  according  to  plan  and  specifica- 
tions. N'ow,  it  is  expressly  agreed  between  the  said  parties, 
that  the  house  is  to  be  fully  completed  in  every  particular, 
and  it  is  intended  that  the  plan  and  specifications  and  this 
contract  shall  specify  everything  necessary  to  such  comple- 
tion. Yet  if  it  should  hereafter  appear  that  there  is  any- 
thing omitted  that  is  necessary  to  such  completion,  the  said 
Overholt  and  Squier  agree  to  do  the  same.  The  house  is  to 
be  fully  completed  and  delivered  to  the  said  county  court 
on  or  before  the  1st  day  of  December,  a.  d.  1855. 

"And  the  said  party  of  the  second  part,  for  and  on  behalf 
of  the  said  county,  agree  to  pay  the  said  Overholt  and 
Squier  the  sum  of  $15,000,  out  of  the  treasury  of  the  said 
county,  at  the  time  and  in  the  manner  following,  to  wit : 
Two  thousand  dollars  in  cash,  on  or  before  the  20th  of 
March  next.  One  thousand  dollars  bond  when  the  founda- 
tion of  said  house  is  laid  and  stone  work  completed ;  one 
thousand  dollars  bond  when  the  walls  of  the  first  story  are 
up;  and  four  thousand  dollars  bond  when  the  walls  are 
up  and  the  roof  fully  completed;  and  when  the  house  is 
fully  inclosed,  a  bond  for  $3,500,  payable  one  year  from  the 
date  thereof;  and  when  the  house  is  fully  completed  in 
every  respect,  and  received  by  the  county  court,  a  bond  for 
the  like  sum  of  $3,500,  payable  two  years  from  the  date 
thereof.  Said  bonds  are  all  to  be  drawn  for  and  on  behalf 
of  said  county  in  favor  of  said  parties  of  the  first  part,  and 
delivered  to  them  at  the  time  above  specified,  and  are  to 
draw  six  per  cent,  interest  from  the  date  thereof;  and  the 
said  party  of  the  second  part  undertake  and  agree,  for  and 

■    on  behalf  of  said  county,  that  $3,000  of  said  bonds  shall  be 
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cashed  at  the  treasury  of  said  county  on  or  before  the  20th 
day  of  March,  1S55,  provided  said  bonds  shall  be  issuer  o 
that  amount,  and  the  same  shall  thereafter  be  cashed  as 
presented,  and  issued  to  that  amount. 

"  The  foundation  of  the  partition  walls  shall  be  of  stone, 
as  specified  in  plan  and  specifications. 
[*225]       *"  In  testimony  whereof,  the  said  parties  hereunto 
set  their  hands  and  seals,  in  duplicate,  the  day  and 
year  first  above  written, 

"J.  Oterholt,  [seal,] 

"D.  F,  Squier,  [seal.] 

"H.  M.  Vandever, 

''''Judge  County  Court,     [seal,] 
"John  Barnes,  [seal.] 

"  J.  H.  Clark."  [seal.] 

"  It  is  understood  by  the  parties  that  vault  and  safes  are 
no  part  of  the  building  of  the  court-house. 

"H.  M.  Yandever, 

"  Judge  County  Court,     [seal.] 
"John  Barnes,  [seal.] 

"  J.  H,  Clark,"  [seal.] 

The  plaintiffs  claimed,  July  25,  1853,  to  have  completed 
the  foundation  and  stone  work  of  the  court-house,  havino- 
placed  the  foundations  of  the  partition  walls  not  three  feet 
below  the  surface,  but  very  near  the  surface ;  sinking  them 
only  from  five  to  ten  inches  in  some  places ;  and  there- 
upon claimed  the  one  thousand  dollar  bond,  which,  by  the 
contract,  was  to  be  issued  on  the  completion  of  that  part  of 
the  contract,  Yandever,  a  member  of  the  county  court 
(the  court  not  being  in  session),  insisted  that  that  part  of  the 
work  was  not  completed  accoi\ling  to  the  contract,  because 
the  foundations  of  the  partition  walls  were  not  placed  three 
feet  beneath  the  surface,  and  for  this  reason  refused  to  have 
the  bond  issued.  Plaintiffs  wished  Yandever  to  have  the 
court  called  to  issue  the  order  or  bond,  but  it  was  not 
done.  Plaintiffs  said  the}''  needed  the  money  to  pa}''  hands, 
Yandever  said  the  plaintiffs  had  the  money  in  their  own 
hands  and  could  use  it,  but  the  bond  should  not  be  issued 
unless  the  foundations  of  the  middle  walls  should  be  made 
according  to  the  contract ;  and  that  the  work  should  not  be 
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received,  as  it  was.     The  plaintiffs  dropped  this  job  and 
never  did  anv  more. 

There  was  no  other  evidence  tending  to  show  the  defend- 
ant hindered  or  prevented  the  phiintiffs  from  completing 
the  job.  The  plaintiffs  proved  by  one  architect  and  active 
carpenter,  and  three  retired  carpenters,  that,  in  their  con- 
struction of  the  contract,  specifications  and  plans,  the  work 
was  done  according  to  the  contract.  The  defendant  proved, 
by  one  active  architect  and  builder,  and  four  active  carpen- 
ters, that,  according  to  their  construction  of  the  contract, 
sjDecifications  and  plans,  the  work  was  not  done  according 
to  the  contract.  The  defendant  also  proved  that, 
after  the  contract  was  executed,  the  plaintiffs  "'^mx-  [•^226] 
iously  and  repeatedly  entreated  the  defendant  to 
release  them  from  putting  the  middle  foundations  three  feet 
deep,  without  denying  their  obligation  to  do  so. 

On  this  part  of  the  case  the  defendant  asked  the  court  to 
instruct  the  jury  as  follows,  to  wit : 

''  That  even  if  the  foundation  and  stone  work  was  com- 
pleted according  to  the  true  meaning  of  the  contract,  still 
the  refusal  of  Vandever  to  acknowledge  that  that  part  of 
the  work  was  so  completed,  and  his  consequent  refusal  to 
issue  the  thousand  dollar  bond,  furnished  no  legal  excuse 
for  the  plaintiffs'  stopping  the  job;  and  the  plaintiffs  are 
not,  under  the  evidence  in  this  case,  entitled  to  recover  any- 
thing for  supposed  profits  they  might  have  made  by  finish- 
ing the  job." 

Which  the  court  refused  to  give,  and  to  which  refusal  the 
defendant  then  and  there  excepted.  There  was  no  evi- 
dence, other  than  as  above  stated,  tending  to  show  that 
defendant  hindered  or  prevented  the  plaintiffs  from  complet- 
ing the  job,  and  none,  than  as  above,  tending  to  show  that 
the  contract  was  abandoned  by  the  mutual  consent  of  the 
parties. 

The  foregoing  is  all  the  evidence  necessary  to  present  the 
points. 

The  jury  found  for  the  plaintiffs. 

The  defendant  moved  for  a  new  trial,  on  the  grounds, 
first,  that  the  court  refused  a  proper  instruction;  and,  sec- 
ondly, because  the  verdict  was  contrary  to  law  and  evidence ; 
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the  plaintiffs  never  having  completed  the  contract ;  and  hav- 
ing given  no  evidence  of  an  abandonment  of  it  by  mutual 
consent,  or  of  any  legal  excuse  for  their  discontinuing  the 
job  without  the  consent  of  the  defendant. 

The  court,  Emeesox,  judge,  presiding,  overruled  the  mo- 
tion, and  rendered  judgment  on  the  verdict;  to  which  over- 
ruling and  judgment  the  defendant  then  and  there  excepted, 
and  now  prays  that  his  bill  of  exceptions  be  signed,  sealed 
and  made  part  of  the  record  of  this  cause,  which  is  accord- 
ingly done. 

The  county  of  Christian  appeals  to  this  court,  and  assigns 
for  error  that  the  court  below  erred  in  overruling  the  de- 
murrer to  the  declaration;  in  sustaining  the  demurrer  to 
the  plea;  in  refusing  a  proper  instruction;  in  overruling  the 
motion  for  a  new  trial;  and  in  rendering  judgment  for  the 
plaintiffs  below. 

S.  T.  Logan  and  A.  Lincoln,  for  plaintiff  in  error.  Stu- 
AKT  and  Edwajrds,  for  defendants  in  error. 

Caton,  J.  The  declaration  in  this  case  is  in  assumpsit. 
The  first  count  is  on  an  agreement  which  is  set  out  in 
["227J  hceo  verha.  ^'This  agreement  provides  that  the  plaint- 
iffs below  should,  within  a  certain  time,  build  a 
court-house  for  the  county,  according  to  certain  plans  and 
specifications  referred  to.  By  the  agreement  the  county 
undertook  to  pay  the  plaintiffs  $2,000  on  a  day  named,  and 
to  give  its  bond  for  $1,000  when  the  foundations  should  be 
laid  and  the  stone  work  done,  and  then  the  balance  of  the 
payments,  amounting  to  $15,000,  are  specified. 

The  second  count  is  on  a  similar  agreement,  which  is  set 
out  in  substance  only.     Then  follow  the  common  counts. 

The  first  two  counts  aver  that  the  foundations  were  up 
and  the  stone  work  completed,  but  that  the  defendant  re- 
fused to  accept  the  work  under  the  contract,  and  pay  the 
county  bond  as  stipulated.  On  the  trial,  the  plaintiffs  intro- 
duced in  evidence  the  agreement  declared  on,  and  proved 
that  the}'^  had  completed  the  foundations  and  stone  work 
according  to  the  terms  of  the  agreement,  as  the  jury  found ; 
and  that  the  county  judge  refused  to  accept  the  work,  alleg- 
ing that  it  was  not  done  as  required  by  the  contract,  and 
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refused  to  deliver  the  bond;  and  rested.  Among  other 
things,  the  defendant  below  asked  the  court  to  instruct  the 
jurj^,  "that  the  refusal  of  the  county  judge  to  accept  the 
^vork  and  issue  the  bond  did  not  authorize  the  plaintiffs  to 
abandon  the  contract  and  recover  such  profits  as  they  might 
have  made  had  the}"  completed  the  work,"  This  instruction 
the  court  refused  to  give,  to  which  the  defendant  excepted, 
and  this  ]3rescnts  the  only  question  which  we  are  called 
upon  to  decide  in  this  cause.  This  is  substantially  the  same 
question  as  that  decided  in  Palm  and  Roljertson  v.  The  Ohio 
<&  Miss.  B.  R.  Co.  ante,  p.  217.  And  if  there  be  any  differ- 
ence, it  is  in  favor  of  that  case.  The  plaintiffs  could  only 
recover  for  prospective  profits  where  they  have  been  jpre- 
vented  from  going  on,  either  by  some  affirmative  act  of  the 
defendant,  as  by  being  ordered  to  desist  from  further  work, 
or  by  the  omission  to  perform  some  condition  precedent  to 
the  further  prosecution,  as  to  furnish  or  do  something  neces- 
sary to  its  further  progress.  As  shown  in  the  case  referred 
to,  payment  of  instalments  of  the  compensation  money  will 
not  be  held  to  be  such  a  condition  precedent,  at  least  unless 
it  is  so  made  b}'"  the  express  and  positive  provisions  of  the 
agreement  or  contract ;  and  the  payment  of  this  bond  must 
be  considered  in  the  same  light.  Indeed,  in  this  case,  the 
undertakings  for  the  payments  of  the  price  of  the  work  are 
more  independent  in  their  character  than  were  those  in  the 
case  of  Palm  and  Pol)ertson,  and  the  agreement  to  build  and 
complete  the  court-house  seems  to  be  quite  independent  of 
the  payment  of  the  money ;  and  the  agreement  to  pay  the 
first  §2,000,  which  was  to  be  paid  on  a  day  specified, 
is  not  made  *to  depend  in  any  way  upon  the  prog-  [*228] 
ress  of  the  work ;  but  the  county  obligated  itself  to 
pay  it  at  all  events  on  that  day,  as  much  so  as  if  it  had  been 
put  in  the  form  of  a  note  or  bond.  The  next  payment, 
which  is  the  one  about  which  the  dispute  arose,  was  depend- 
ent upon  the  completion  of  certain  portions  of  the  work, 
but  it  was  dependent  upon  that  alone ;  and  when  that  was 
performed  it  ceased  to  be  dependent,  and  occupied  the  same 
independent  position  as  the  former,  save  only  the  necessity 
of  the  proof  that  the  condition  had  been  performed.  Then 
it  became  a  simple  money  demand,  or,  rather,  a  demand  for 
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the  one  thousand  dollar  bond,  upon  the  refusal  to  deliver 
which  a  cause  of  action  at  once  arose  in  favor  of  the  plaint- 
iffs for  its  value.  It  may  be  that  its  non-payment  might 
serve  as  an  excuse  for  the  abandonment  of  the  work,  had 
the  county  sued  the  plaintiffs  for  not  completing  the  house ; 
but,  if  so,  it  would  be  upon  the  ground  that  the  agreement 
had  been  rescinded  by  the  mutual  consent  of  all  parties. 

The  instruction  should  have  been  given,  and  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reiiersed. 


MUEKAT   McCoNNEL   V.  ThE    DELAWARE    MuTUAL    SafETT  IN- 
SURANCE Company  et  al. 

Appeal  from  Cass. 

Insurance  —  Money  %)aid  to  insured  loho  caused  fire  may  be  recovered 
back. —  If  a  party  insured,  wlio  causes  the  fire  by  which  his  goods 
were  destroj^ed,  by  false  representations  should  recover  from  the  in- 
svirers,  he  may  be  compelled  to  refund  what  has  been  paid  him. 

Same  —  Proof  of  crime  required. — "Where  a  cause  of  action,  or  a  defense, 
is  based  u.pon  a  charge  of  crime,  to  sustain  either  the  proof  must  be 
full  and  satisfactory. 

In  cases  arising  out  of  insurance  policies,  where  it  is  necessary  to  estab- 
lisli  facts  wliich  show  a  crime,  the  same  degree  of  proof  is  required  to 
sustain  the  action  or  defense  that  would  be  requhed  to  procure  &  con- 
Tiction  under  an  indictment  for  the  same  offense. 

On  the  10th  of  August,  1853,  complainant  filed  his  bill  in 
chancery  in  the  Cass  circuit  court  against  the  Delaware  M. 
S.  Insurance  Company,  Peter  Sweat,  David  Logan,  John  Q. 
Yan  Ness,  Benjamin  E.  Eoney  and  Charles  P.  Dunbaugh. 
The  bill  shows  that  on  the  5th  of  May,  1853,  Eoney  was 
indebted  to  Goodheart  and  Ackerland  in  the  sum  of  about 
$6,029  for  goods ;  that  Eoney  was  then  doing  a  profitable 
business  at  Beardstown;  that  Sweat,  pretending  to  be  the 
agent  of  the  Delaware  M.  S.  Insurance  Company,  went  to 
Eoney's  store  and  charged  him  with  arson,  and  with 
[*229]  defrauding  *the  insurance  company  by  obtaining 
from  it  $4:,400;  and,  under  threats  of  immediate 
prosecution,  demanded  from  Eoney  repa3mient  of  the  $4,400, 
or  security.  Eoney  asserted  liis  innocence,  and  his  ability 
to  establish  it.     Sweat  proposed  a  private  examination,  and 
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that  there  should  be  no  prosecution,  and  dre'W  up  the  fol- 
lowing paper,  to  be  signed  by  Koney : 

•'  I,  Benjamin  E.  Koney,  do  hereby  bargain,  sell  and  de- 
liver to  the  Delaware  M.  S.  Insurance  Company,  of  Phila- 
delphia, the  goods,  wares  and  merchandise  set  forth  and 
mentioned  in  the  foregoing  pages  of  this  invoice  book  (less 
$821.87  worth  sold  from  the  same  up  to  this  date),  in  con- 
sideration of  and  for  the  purpose  ot  securing  said  company 
for  the  sum  of  $tl:,tt00.50,  paid  and  advanced  by  said  com- 
pany to  said  Eoney  on  account  of  an  alleged  hojia  fide  loss 
b}^  fire,  at  Beardstown,  on  the  10th  of  February,  1853,  of 
merchandise  insured  by  said  company,  which  loss  said  Roney 
claims  to  be  hona  fide,  and  which  said  company  alleges  to 
be  wrongful.  This  conveyance  is  subject  to  the  following 
conditions :  First.  The  sale  of  said  goods,  wares  and  mer- 
chandise is  to  proceed  under  the  direction  and  control  of 
David  Logan  and  John  Q.  Yan  J^ess,  as  agents  of  said  Del- 
aAvare  M.  S.  Insurance  Company.  Second.  In  the  event 
that,  upon  an  examination,  it  appears  that  said  money, 
$4,400,  paid  to  said  Eoney  as  aforesaid,  was  justly  and 
rightly  paid  by  said  insurance  company,  the  above  described 
goods,  wares  and  merchandise  conveyed  as  aforesaid,  and 
the  proceeds  of  sale,  after  deducting  expenses  of  sale,  are 
to  be  paid  and  delivered  over  to  said  B.  E.  Eoney. 

"  B.  E.*^  EoNET. 
"  Dated  this  5th  of  May,  A.  D.  1853:' 

This  paper  was  written  in  Eoney 's  book  oT  invoices  of 
goods,  which,  to  the  amount  of  $5,000,  were  then  in  store, 
excepting  a  small  amount  sold. 

Eoney,  moved  by  threats  and  promises  of  Sweat,  signed 
the  paper,  and  thereupon  Sweat  caused  Eoney  to  be  arrested 
for  arson,  and,  as  the  agent  for  said  company,  took  posses- 
sion of  Eoney's  store,  goods,  books,  papers,  etc.,  including 
goods,  jewelry,  etc.,  not  mentioned  in  invoices.  Logan  and 
Yan  j^ess,  pecuniarily  irresponsible  young  men,  were  put 
in  possession  of  said  store,  goods,  books  and  accounts  by 
Sweat,  and  are  selling  goods  on  credit.  Said  goods,  etc., 
are  worth  about  $7,000.  One  C.  P.  Dunbaugh  is  illegally  in 
possession  of  certain  trunks  containing  jewelry,  etc.,  claim- 
ing to  retain  them,  under  Sweat,  for  the  same  object  the 
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goods  mentioned  in  the  assignment  are  held.  At  the  May- 
term,  1853,  of  the  Cass  circuit  court,  judgment  was  rendered 
in  favor  of  Goodheart  and  Ackerland  against  Koney,  for 
$6,029.88  and  costs  on  above  debt;  which  judgment  belongs 
to  complainant. 

That  an  execution  was  issued  on  said  judgment  to  the 
sheriff  of  Cass  county,  which  has  been  returned  "  no  prop- 
erty found,"  and  is  unpaid.  That  the  Delaware  M.  S.  In- 
surance Company  is  a  foreign  corporation,  beyond  the  reach 

of  process.     That  the  assignment  is  void. 
[*230]      *Bill  charges,  1st.    That  said  company  is  not  re- 
sponsible for  taking  said  goods ;  is  not  bound  by  the 
acts  of  Sweat,  and  has  no  legal  existence. 

3d.  If  the  company  has  the  power  to  do  said  acts,  and  is 
bound  by  Sweat's  acts,  yet  the  company  has  no  means  to 
repay  the  proceeds  of  said  goods  w^ithin  reach  of  the  proc- 
ess of  this  court,  and  the  real  owner  of  said  goods,  by 
reason  of  said  insolvency,  would  lose  the  proceeds  thereof. 

■The  bill  praj^s  process  against  said  respondents,  and  calls 
for  their  answers ;  prays  that  the  court  decree  the  assign- 
ment void ;  that  the  property  be  sold  and  applied  to  pay 
complainant's  debts  and  costs;  that  an  injunction  issue  re- 
straining respondents  from  intermeddling  with  said  goods, 
debts  and  accounts ;  that  Logan  and  Yan  Kess  render  an 
account;  that  a  receiver  be  appointed;  that  after  he  shall 
have  given  bond,  the  injunction  issue;  that  Logan  and  Yan 
Ness  deliver  over  all  effects  to  the  receiver,  subject  to  the 
order  of  court,  and  for  general  relief. 

Answer  of  Delaware  M.  S.  Insurance  Company  sworn  to 
by  "William  Martin,  president  of  the  company.  That  Peter 
Sweat  is  the  general  agent  of  the  insurance  company  in  Illi- 
nois, and  was  so  constituted  on  the  20th  of  JSTovember,  181-1; 
that  on  the  10th  of  October,  1850,  respondent  issued  a  policy 
of  insurance  to  Koney  for  $3,500,  which  policy  was  twice 
renewed  and  increased  to  $5,000 ;  that  on  the  10th  of  Feb- 
ruary, 1853,  the  merchandise  covered  by  the  policy  was  de- 
stroyed by  fire,  which  policy  and  renewals  are  made  exhibits. 
That  Eoney,  by  letter  of  tlie  10th  of  February,  1853,  noti- 
fied respondent,  through  Sweat,  of  the  loss;  that  by  protest 
sworn  to  by  Roney  on  the  19th  of  February,  1853,  Roney 
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claimed  his  loss  to  be  86,805.60;  that  on  the  2Sth  of  March, 
1853,  respondent  paid  Eoney  the  sum  of  Sl:,400.-±3,  and  that 
payment  of  the  full  claim  of  Eoney  was  refused  on  the 
ground  that  a  portion  of  the  property  lost,  being  certain 
f  urnitm^e,  jewehy  and  cutlery,  was  not  covered  by  the  terms 
of  the  policy.  That  by  a  supplemental  protest  sworn  to  by 
Eoney,  he  clauned  that  of  the  property  destroyed  by  fire, 
at  the  date  of  the  fire,  there  was  furniture  of  the  value  only  of 
$107.50,  and  jewelry  and  cutlery  of  the  value  only  of  $91.1:1:. 
That  respondent's  agent.  Sweat,  ascertaining  thereafter  that 
Eoney  had  caused  the  fire  of  the  10th  of  February,  1853, 
with  the  design  to  defraud  respondent,  procured  from  Eoney, 
on  the  5th  of  May,  1853,  the  assignment  and  delivery  to  re- 
spondent of  certain  goods 'and  property,  amounting  in  value 
to  $5,282.86;  the  assignment  being  the  same  set  forth  in  the 
complainant's  bill,  and  that  in  procm^ing  said  assignment, 
Sweat  did  not  use  threats  or  other  undue  means. 

■^Eespondent  charges  that  Eoney  caused  the  fire  [*231] 
of  the  10th  of  February,  1853,  and  that  the  loss  of 
his  property  by  said  fire  was  .fraudulent  on  his  part,  and 
sets  forth  various  facts  evidencing  Eoney's  guilt. 

That  the  property  assigned  by  Eonej",  and  the  contents 
of  the  store,  including  property  there  concealed  in  the  store, 
were  deUvered  over  to  respondent  on  the  5th  of  May,  1853 ; 
that  such  change  of  possession  was  open,  notorious  and  ex- 
clusive, and  that  Eoney  at  no  time  after  the  5th  of  May, 
1853,  had  or  claimed  to  have  any  possession  of  the  store- 
house or  any  of  the  property  in  it  on  the  5th  of  May,  1853 ; 
that  all  the  acts  of  Sweat  in  the  premises  were  adopted  and 
ratified  by  respondent ;  that  respondent  is  solvent. 

Eespondent  admits  the  rendition  of  the  judgment  against 
Eoney,  in  favor  of  Goodheart  and  Acli^rland,  for  the  use 
of  complainant,  for  $6,029.81:,  issue  of  execution  on  said 
judgment  and  sheriff's  return  of  "  no  property  found,"  but 
avers  that  at  the  date  of  the  rendition  of  said  judgment 
the  complainant  knew  that  respondent  was  in  possession  of 
the  goods  and  property  in  controversy,  and  that  Eone}^  had 
been  arrested  for  arson.  That  Eonev  transferred  to  com- 
plainant,  simultaneously  with  the  rendition  of  the  said  judg- 
ment, goods  and  property  valued  at  $3,700. 

259 


232  McCoNNEL  V.  Delaware  IsL.  S.  Ins.  Co.        [Dec, 

Answer  of  Peter  Sweat  sworn  to. 

His  answer  shows  his  agency  by  the  appointment  of  the 
20th  of  November,  1844;  and  the  facts  as  set  forth  in  the 
answer  of  Martin;  that  respondent, ascei'taining  that  Eoney 
had  defrauded  the  insurance  company,  went  to  Beardstown, 
communicated  to  Eoney  his  belief  of  Eoney's  fraud,  and 
demanded  of  him  to  refund  the  money  paid  by  the  insurance 
compan}^,  or  to  secure  its  repa3anent.  The  answer  details 
the  particulars  of  his  interviews  with  Eoney,  denying  that 
he  made  any  threats  or  promises  to  Eoney,  and  showing 
that  he  expressly  stated  to  Eoney  that  he  "  had  no  promises 
to  make  nor  any  pledges  to  give."  That  Eoney,  on  his  own 
suggestion  as  to  the  mode  of  security,  agreed  to  assign  his 
stock  of  goods,  and  did  execute  the  written  assignment  set 
forth  in  complainant's  bill ;  that  Eoney  delivered  over,  in 
the  presence  of  his  clerks,  to  the  Delaware  M.  S.  Insurance 
Company,  his  whole  stocky  of  goods,  stating  to  the  clerks 
that  they  would  act  as  the  employees  of  the  insurance  com- 
pany until  further  arrangements  Ave  re  made;  that  Sweat 
■proposed  and  insisted  upon  an  immediate  examination  of 
the  store,  and  that  Eoney  suggested  various  expedients  to 
delay  the  examination;  that  Sweat  made  an  examination 
and  found  concealed  in  a  chest  and  trunks  that  were  kept 
locked,  many  articles  of  Eoney's  old  stock  and 
[*232]  goods ;  that  he  also  found  a  bill  in  Eoney's  *hand- 
writing,  dated  2d  of  May,  1853,  headed  '^  B.  E.  Eoney 
bought  of  sundries,"  purporting  to  be  a  bill  of  sale  of  divers 
goods  bought  at  Beardstown ;  that  the  goods  enumerated 
in  this  bill  were  the  same  goods  belonging  to  Eoney's  old 
stock  found  concealed.  The  answer  further  charges  Eoney 
\vith  causing  the  loss  by  setting  the  fire  of  the  10th  of  Feb- 
ruary, 1853,  with  design  to  defraud  the  insurance  compan}^, 
setting  forth  various  facts  evidencing  his  guilt.  Denies  that 
Eoney  had  possession  of  the  goods  or  store  after  the  assign- 
ment, and  shows  that  the  possession  of  the  storehouse  and 
])roi)crty,  as  well  that  described  in  the  invoice  as  that  con- 
cealed, was  openly,  notoriously  and  exclusively  in  the  hands 
of  the  insurance  company  from  and  after  the  morning  of 
the  5th  of  May,  1853.  That  the  goods  found  concealed  were 
delivered  over  to  the  receiver,  and  that  he  had  fully  ac- 
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counted  to  tlie  receiver  for  all  the  property  and  proceeds  of 
property  that  had  come  to  his  hands.  That  all  respond- 
ent's acts  as  agent  were,  from  time  to  time,  reported  and 
approved.  Answer  admits  the  judgment  of  Goodheart  and 
Ackerland  against  Eoney.  Execution  and  sheriff's  return 
of  •'  no  property  found,"  but  denies  that  complainant  is  an 
innocent  pm'chaser,  showing  that  complainant  bought  with 
full  knowledge  of  the  assignment  to  the  Delaware  M.  S. 
Insurance  Company,  and  the  possession  under  it,  and  of 
Eoney's  guilt. 

Decree  of  court  at  ISTovember  term,  1855.  That  there  be 
allowed  the  receiver  seven  per  cent,  commissions.  That  the 
l^roceeds  of  the  goods  set  forth  in  the  invoice  book,  in  which 
the  assignment  of  Eoney  was  written,  less  a  proportionate 
part  of  the  expense  account,  and  commissions  of  receiver, 
amounting  to  $3,709.78,  be  paid  to  Delaware  M.  S.  Insur- 
ance Company. 

That  the  proceeds  of  goods  not  set  forth  in  said  invoice 
book,  less  a  proportionate  part  of  the  expense  account,  and 
commissions  of  receiver,  being  $319.53,  be  paid  to  complain- 
ant, to  be  applied  as  a  credit  on  the  judgment  of  Goodheart 
and  Ackerland  against  Eoney. 

That  one-half  of  the  costs  be  paid  by  the  Delaware  M. 
S.  Insurance  Company,  and  the  other  half  b}^  the  complain- 
ant. 

To  reverse  this  decree  complainant  brings  said  cause  to 
this  court. 

J.  Gkimshaw  and  M.  McConnel,  for  appellant.  A.  Lin- 
coln and  H.  E.  Dummek,  for  appellees. 

Caton,  J.  There  is  no  dispute  about  the  principles  of  law 
as  to  the  rights  of  the  parties  here.  The  only  con- 
troversy is  -one  of  fact.  This  question  is  an  impor-  [■■233] 
tant  one,  for  it  involves  the  inquiry  as  to  the  guilt  or 
innocence  of  Eoney  of  the  crime  of  arson,  in  burning  his 
^tore  and  stock  of  goods  covered  by  the  policy  of  insurance, 
and  incidentally  of  the  crime  of  perjury  in  swearing  to  a 
false  protest.  In  such  a  case  every  legal  presumption  is  in 
favor  of  his  innocence,  and  we  should  not,  by  our  finding, 
pronounce  him  guilty,  unless  that  guilt  is  clearly  established 
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b}'  evidence  excluding  or  overcoming  eveiy  fair  and  reason- 
able hypothesis  of  his  innocence.  The  character  of  the 
question  involved  has  increased  our  solicitude  to  give  it 
the  most  careful  consideration  possible.  It  has  been  twice 
elaborately  argued,  so  that  we  think  we  have  considered  it 
with  the  aid  of  the  views  taken  by  counsel  on  both  sides. 
"We  are  finally  constrained  to  the  conclusion  that  the  defense 
set  up  by  the  insurance  company  is  clearly  and  satisfactorily 
sustained  by  the  proof,  and  that  Eonej^  himself  was  the 
cause  of  the  fire  by  which  his  goods  were  destroyed.  It  is 
impossible,  in  this  opinion,  without  extending  it  to  an  un- 
reasonable and  unjustifiable  length,  to  go  through,  in  detail, 
tvith  the  immense  mass  of  evidence  in  the  record  which  has 
led  us  to  our  conclusion,  or  even  to  advert  to  all  the  material 
facts  and  circumstances  in  proof ;  but  this  is  the  less  impor- 
tant, as  such  a  minute  discussion  of  facts  could  be  of  little 
or  no  value  as  a  precedent,  which  is  the  great  purpose  of 
reported  cases.  Some  of  the  leading  facts  and  circum- 
stances which  we  consider  established  b}^  the  evidence  in 
the  case  wiR  be  stated. 

The  store,  in  which  the  goods  were  burned,  was  a  one 
story  wooden  structure,  upon  one  side  of  which  was  an  alley 
into  which  a  door  from  the  back  room  opened.  The  ceiling 
of  the  store  was  lathed  and  plastered,  through  which  there 
"was  no  access  to  the  attic,  which  was  unoccupied  and  inac- 
cessible. There  was  a  stove  in  the  front  room,  the  pipe  of 
which  was  introduced  into  a  brick  flue,  resting  on  the  joist 
of  the  ceiling  and  extending  out  through  the  roof.  From  a 
great  variety  of  circumstances  shown,  we  have  no  doubt 
that  the  fire  originated  in  this  attic,  either  from  sparks  pass- 
ing through  this  brick  flue  or  from  Eoney  opening  a  hole 
through  this  ceihno:  and  introducing  it  himself.  The  fire 
had  so  far  progressed  when  it  was  first  observable,  through 
the  roof,  that  the  ceiling  very  soon  after  fell  and  precluded 
the  possibility  of  saving  any  of  the  goods  in  the  front  store, 
except  a  few  coats,  which  were  taken  out  by  one  of  the 
witnesses  upon  his  first  arrival  and  immediately  before  the 
ceiling  fell.  A  trunk  belonging  to  Logan,  a  clerk  of  Roney's, 
who  was  then  absent,  and  a  Dutch  chest  and  some  other 
packages  belonging  to  Roney,  which  Avere    in   the  back 
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room,  were  saved,  Eonej  slept  in  the  back  room  alone, 
and  was  the  only  person  in  the  house  at  the  time 
*the  fire  occurred,  which  was  about  2  o'clock  in  the  [*234] 
morning  of  the  10th  of  February,  1853.  Eoney 
had  a  policy  of  insurance,  underwritten  by  the  defendant, 
on  the  merchandise  in  this  store,  and  soon  after  the  loss 
made  out  his  protest  with  an  invoice  of  the  goods  claimed 
to  have  been  lost,  amounting  to  $6,805.50,  of  which  the 
defendant  paid  him  $1,400.43,  that  being  the  amount  of  the 
invoice,  excepting  the  cutlery  and  jewelry,  which  it  was 
insisted  were  not  covered  by  the  term  merchandise  in  the 
polic}^  This  protest  was  subsequently  so  amended  as 
greatly  to  decrease  the  amount  of  jewelry  and  cutlery  lost, 
and  increase  the  loss  on  goods  admitted  to  be  covered  bv 
the  policy. 

As  it  was  possible  for  this  fire  to  have  originated  without 
the  agency  of  Eoney,  we  are  bound  to  presume  that  it  did 
so  originate,  unless  forced  to  a  contrary  opinion  by  estab- 
lished facts,  satisfactorily  and  clearly  rebutting  every  such 
presumption.  While  it  is  possible  that  the  fire  might  have 
originated  from  the  flue,  the  lateness  of  the  hour  when  it 
occurred  inducing  the  supposition  that  the  fire  had  gone 
down  or  gone  out  in  the  stove,  weakens,  to  a  considerable 
extent  at  least,  the  probability  that  the  fire  originated  from 
that  cause.  But  this  of  itself  would  be  far  from  sufficient 
to  establish  the  guilt  of  Eoney.  In  the  inquiry  before  us, 
we  must  first  look  for  a  motive  to  prompt  him  in  the  com- 
mission of  the  act  with  which  he  is  charged.  The  onlv 
assignable  motive  is  the  recovery  from  the  insurance  com- 
pany of  an  amount  greater  than  the  loss  which  he  might 
sustain  bv  the  fire.  While  this  is  a  motive  which  could  onlv 
influence  a  bad  man,  unrestrained  by  moral  principles  or 
the  fear  of  punishment,  yet  we  kno^v  that  it  has  been  suffi- 
cient frequently  to  prompt  to  the  commission  of  similar 
offenses,  and  that,  too,  by  men  whose  previous  character 
would  lead  to  no  suspicion  that  thej^  would  yield  to  such  a 
temptation.  In  this  case,  we  can  not  resist  the  conclusion 
that  Eoney's  protest  did  show  a  greater  loss  of  goods  than 
were  actually  consumed  by  the  fire.  The  testimony  of 
r.ogan  shows  that  the  account  of  goods  taken  before  the  fire 
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was  intentionally  falsified  by  Roney  himself,  and  this  false 
invoice  taken  by  Roney  served  as  the  basis  for  the  protest 
by  which  the  extent  of  his  loss  was  magnified.  Again,  he 
represented  in  his  protest,  as  lost,  a  considerable  amount  of 
goods,  including  cutlery  and  jewehy,  which  had  been  clan- 
destinely secreted,  mostly  in  the  Dutch  chest,  ver}''  shortly 
before  the  fire,  and  which  was  saved.  A  part  of  these  goods 
were  fi'om  time  to  time  stealthily  introduced  into  his  store, 
which  he  subsequently  opened  in  Beardstown,  and  mixed 
up  among  the  other  goods,  apparently  so  as  not  to  attract 

the  attention  of  Logan,  who  still  continued  as  his 
[*235]  clerk,  and  a  part  still  '-remained  in  the  chest  and 

were  there  found  at  the  time  of  his  arrest.  B}^  these 
several  means  we  are  satisfied  Roney  exaggerated  the 
amount  of  his  actual  loss  by  more  than  one-half,  and  this 
so  connects  itself  with  the  only  assignable  motive  for  the 
act,  that  it  prepares  the  mind  at  once  to  expect  other  evi- 
dences of  D'uilt.  And  these  are  not  wantino:.  As  is  sus^- 
gested  in  the  written  argument  of  one  of  the  counsel  for 
the  defendant,  in  his  very  close  and  critical  review  of  the 
evidence,  it  does  appear  as  if  Roney  had,  for  a  consider- 
able time,  anticipated  this  fire,  and  prepared  for  it.  Indeed, 
he  seems  to  have  made  every  preparation  for  it  in  a  delib- 
erate and  cautious  manner.  If  he  was  to  cause  the  fire,  it 
was  necessary  that  he  should  be  alone  when  it  should  be 
done.  This  he  carefully  provided  for,  by  sending  Logan, 
his  clerk,  away  on  a  collecting  tour,  and  when  he  returned 
before  he  anticipated,  and  before  the  fire,  in  consequence  of 
the  extreme  cold  weather,  he  insisted  upon  his  going  again, 
ao^ainst  Loo^an's  remonstrances.  Logan's  absence  was  thus 
secured,  when  his  presence  would  have  disappointed  or 
frustrated  his  plans.  The  witness  Stevenson  had  always 
been  very  intimate  with  Roney,  and  was  in  his  store  several 
times  daily,  and  had  always,  at  Roney 's  request,  staid  with 
him  nights,  when  Logan,  his  clerk,  was  absent.  On  the  night 
of  the  fire,  he  was  in  the  store  until  10  o'clock,  and  contrary 
to  his  usual  custom  received  no  invitation  from  Roney  to 
stay  with  him  that  night,  which  lie  particularly  remarked. 
If  Roney  had  no  design  in  thus  securing  himself  from  the 
presence  of  Logan  or  Stevenson  on  this  particular  night,  it 
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is  at  least  very  remarkable  and  very  unfortunate ;  for  we 
can  hardly  resist  the  conclusion  that  he  had  a  design  in 
being  alone  on  that  night,  which  is  indicated  by  what  fol- 
lowed. On  that  very  night  the  witness  noticed  several  arti- 
cles in  the  show-case,  in  the  store,  which  Eoney  represented 
as  lost,  but  which  were  subsequently  found  secreted  in  the 
chest  and  trunk  which  were  saved  from  the  back  room  of 
the  store  where  Eoney  slept.  Eoney  represented  to  the 
appraisers  that  all  the  articles  in  the  show-case  were  de- 
stroyed by  the  fire,  several  of  which  are  positively  identi- 
fied, which  were  found  secreted  in  Eoney's  possession  after 
the  fire,  and  others,  such  as  pistols,  could  not  be  consumed 
by  the  fire.  These  were  searched  for  in  the  ruins,  at  the 
place  where  the  show-case  stood,  and  no  vestige  of  the 
contents  of  the  show-case  was  left.  They  must  have  been 
taken  out  before  the  fire,  and  that,  too,  on  the  very  night  of 
the  fire,  after  10  o'clock. 

Xow,  how  can  we  resist  the  conclusion  that  Eoney  set 
fire  to  this  store  himself,  when  we  see  that  he  thus  delib- 
erately prepared  for  it,  by  securing  the  absence  of 
all  others  by  a  ^studied  course  of  conduct,  different  [*236} 
from  his  usual  habit,  by  removing  the  contents  of 
the  show-case,  and  other  valuable  but  not  bulky  articles,  to 
places  where  they  could  be  saved,  but  not  seen ;  by  remov- 
ing from  his  safe  his  most  valuable  papers,  such  as  notes, 
etc.,  which  is  manifest,  from  their  appearance  subsequently, 
being  unchanged  and  unlike  those  papers  which  were  in  the 
safe  but  not  consumed ;  when  we  see  him  representing  in 
his  protest,  supported  by  his  oath,  that  those  very  articles 
which  he  thus  removed  and  saved  were  consumed,  and  col- 
lecting, or  endeavoring  to  collect,  their  value  under  his 
policy  of  insurance ;  and  when  we  see  him  further  magni- 
fying his  loss,  by  putting  in  his  protest  more  goods  than  he 
had  in  the  store  at  the  time  of  the  fire,  and  that,  too,  by 
means  of  a  false  invoice  of  stock  previously  taken  ?  It  is 
said  that  Logan,  who  first  suspected  his  fraud  and  guilt  and 
exposed  him  to  the  agent  of  the  insurance  company,  helped 
to  make  this  false  invoice  of  stock,  and  also  swore  to  the 
protest.  This  is  true,  but  he  explains  it  satisfactorily. 
In  taking  the  account  of  the  stock,  Logan  took  down  the 
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goods  from  the  shelves  and  called  off  the  quantities  and 
cost  marks,  and  Ronev  made  the  entries  in  the  invoice, 
which  was  never  carefully  examined  by  Logan,  till  after 
the  protest  was  filed  and  after  his  suspicions  were  excited. 
He  then  examined  it  and  found  that  Eone}'"  had  made  false 
entries  in  the  invoice  by  entering  larger  quantities  and 
higher  values  than  he  had  called  off  to  him,  and  when  he 
swore  to  the  protest  he  believed  the  invoice  had  been  made 
correctly.  This,  if  not  characteristic  of  a  cautious  man,  is 
not  inconsistent  with  an  honest  purpose.  Again,  it  is  ob- 
jected that  Eoney  was  a  lame  man  with  one  artificial  leg, 
and  that  he  was  unable  to  get  upon  the  roof  to  start  the  fire 
there,  or  to  get  up  and  put  it  through  the  ceiling,  which 
was  all  closed.  I  think  the  evidence  all  shows  that  the  fire 
did  not  start  upon  the  roof,  but  that  it  originated  in  some 
M^ay  between  the  ceiling  and  the  roof,  and  surely  there  could 
be  no  great  difficulty  in  a  lame  man  contriving  to  get  up  to 
■a  low  ceiling,  as  the  character  of  the  house  would  indicate 
this  was,  and  knocking  a  hole  through  it,  and  putting  any 
desired  quantity  of  combustible  material  in  the  attic,  and 
igniting  it  at  pleasure.  And  it  would  also  seem  that  four 
hours,  from  10  at  night  when  Stevenson  left  him  alone  in 
the  store,  till  2  in  the  morning,  when  the  alarm  of  fire 
was  first  given,  was  time  enough  for  Eoney,  lame  as  he  was, 
to  remove  the  goods  to  the  trunk  and  chest  in  the  back 
room  and  set  the  fire  in  the  mode  suggested,  or  possibl}"  in 
some  other  mode. 

The  appearance  of  Eoney,  when  first  seen  by  those  Avho 

came  to  his  relief  after  he  gave  the  alarm,  show  , 
[*237]  that  he  must  "^have  been  previously  prepared  for  the 

fire,  and  was  not  taken  by  surprise  when  it  occurred. 
He  was  first  seen  immediatel}^  after  he  gave  the  alarm  at 
the  door  of  the  back  room  trying  to  get  out  the  trunk  and 
chest,  about  which  he  evinced  extraordinary  solicitude,  while 
all  else  in  the  store  seemed  to  be  forgotten.  He  said  tlie 
back  room  was  so  full  of  smoke  when  he  discovered  the  fire, 
that  he  was  nearly  suffocated,  and  yet  in  this  ])ressing  emer- 
gency he  took  time  to  dress  himself  conijjletely,  for  he  was 
then  dressed  throughout,  with  his  watch  in  his  pocket  and 
with  his  cane  in  his  hand.     Xo^v  we  Avould  naturally  sup- 
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pose,  that  a  man  with  his  infirmity,  alone  in  the  house, 
awakened  out  of  a  sound  sleep  by  the  smoke  of  a  fire,  of 
the  extent  and  location  of  which  he  was  ignorant,  and  so 
suffocated  as  to  endanger  his  life  before  he  could  get  the 
door  open,  would  take  but  little  time  in  making  his  toilet, 
but  Avould  rather  be  content  to  secure  the  artificial  member 
as  a  means  of  locomotion,  and  then  rush  to  the  door  out  of 
the  suffocation,  and  give  the  alarm.  It  is  true,  the  witness 
says  there  was  no  smokie  in  the  back  room  when  he  went 
in,  but  I  am  examining  the  story  of  Roney  in  connection 
with  his  appearance  when  first  seen.  It  may  be,  and  un- 
doubtedly is,  true,  that  he  made  false  representations  about 
the  smoke,  for  the  fire  was  above  the  ceiling  and  over  an- 
other room,  and  smoke  does  not  usually  descend  from  a 
fire  into  a  lower  room,  unless  forced  to  do  so,  but  he  made 
this  misrepresentation  for  a  purpose. 

I  shall  not  pursue  the  subject  further,  although  I  have 
only  adverted  to  some  of  the  leading  facts,  which  we  think 
fully  established  by  the  evidence,  which  go  to  show  the 
guilt  of  Rone}'',  omitting  entirely  to  advert  to  a  great  mul- 
titude of  corroborating  circumstances,  all  tending  to  the 
same  conclusion ;  nor  have  I  felt  it  my  duty,  nor  do  I  con- 
sider myself  justified,  to  recite  the  evidence  in  detail  by 
which  those  facts  are  established  in  our  minds.  "We  can 
entertain  no  reasonable  doubt  that  Roney  set  this  fire  him- 
self, and  the  decree  of  the  circuit  court  must  be  affirmed. 

This  being  a  creditor's  bill  and  the  funds  in  the  hands  of 
a  receiver,  a  decree  will  be  entered  affirming  the  decree 
below,  and  requiring  the  payment  of  the  C(jsts,  both  in  this 
court  and  the  court  below,  by  the  receiver,  out  of  the  funds 
in  liis  hands  which  the  decree  below  awards  to  the  insur- 
ance company,  the  court  being  of  opinion  that  the  costs 
should  be  paid  out  of  that  fund  in  consideration  of  the 
peculiar  features  of  the  case. 

Decree  affirmed. 
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[*238J        *  Abeam  P.  Goewet  v.  Andrew  Ukig. 

Appeal  from  Calhoun. 

Real  estate  —  Statute  of  limitations  —  Possession  with  and  without 
color  of  title  —  Character  of  possession. —  Where  a  party  claims  title 
under  tlie  twenty  yeai's'  limitation,  having  entered  without  claim  or 
color  of  title,  his  possession  is  to  be  deemed  co-extensive  with  liis  act- 
ual occupancy,  pedis  possessio ;  but  if  he  entered  under  claim  and  color 
of  paper  title,  his  possession  is  to  be  deemed  co-extensive  with  the 
boundaries  of  the  deed,  where  there  has  been  no  other  actual  occu- 
pancy of  any  part  of  the  tract. 

Rights  of  party  in  possession  without  color  of  title. —  A  party 
in  actual  possession  of  part  of  a  tract  of  land,  claiming  the  whole,, 
and  without  claim  or  color  of  paper  title,  may  be  deemed  to  be  pos- 
sessed as  against  other  trespassers  and  intruders,  but  not  as  against  the 
true  owner. 

Color  of  title  —  Compliance  loith  statute. — The  simple  production  of 
a  deed  from  the  auditor  on  a  tax  sale,  under  the  act  of  1827,  is  not 
sufficient ;  the  party  relying  on  it  must  also  show  a  compliance  with 
the  prerequisites  of  the  statute.  But  it  may  be  good  color  of  title 
under  the  statute  of  limitations,  if  held  in  good  faith. 

Purchase  from  one  tenant  in  common. —  The  sale  of  an  entu-e  tract, 
by  one  of  several  tenants  holding  in  common,  followed  by  adverse 
possession,  amounts  to  an  ouster  or  disseizure  of  the  co-tenants,  and 
the  statute  of  limitations  will  bar  their  action  or  entry. 

Two  years'  possession  without,  followed  by  five  years'  posses- 
sion with,  color  of  title,  insufficient.— a.  for  a  number  of  years 
held  a  tract  of  land  under  a  title  deducible  of  record,  and  occupied 
the  north  half  of  it.  B.,  without  any  title,  occupied  a  portion  of,  and 
held  an  adverse  claim  to,  all  of  the  south  half  of  it,  and  then  pur- 
chased A.'s  interest  in  the  south  half.  Held,  that  five  years  afterwards 
B.  could  not  avail  hiinself  of  the  seven  years'  statute  of  limitations, 
having  held  adversely  to  A.  for  two  of  the  seven  years. 

This  was  an  action  of  ejectment,  brought  by  plaintiff  to 
recover  the  south  half  of  southeast  quarter  27,  9  S.,  2  W., 
claiming  tide  in  fee. 

Declaration  served  2d  of  April,  1855,  and  rule  to  plead 
entered  at  May  term,  1855,  of  said  court.  Plea,  general 
issue,  and  cause  continued  until  May  term,  1856,  when  it 
was  tried  by  jury,  and  verdict  and  judgment  for  defendant. 

Cited  :  Possession,  sufficient  title  for  what  purposes,  68  III.  56 ;  what 
is  claim  and  color  of  title,  23  111.  110 ;  tenant  in  common,  when  barred, 
89111.  384;  what  amounts  to  disseizin,  15  Bradw.  359. 

See  Starr  &  C.  111.  Stat.  (ch.  83,  •[[•[  1,  4,  6,  7)  p.  1536  et  seq.,  notes. 
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Bill  of  exceptions  shows  that  plaintiff,  to  maintain  the 
issue  on  his  part,  offered  in  evidence : 

1st.  Patent  from  United  States  to  Enoch  H.  Hill  for  the 
whole  of  said  quarter  section,  dated  21st  of  October,  1817, 
and  then  deduced  title  in  fee  by  a  regular  chain  of  convey- 
ance from  said  Hill  to  himself,  before  the  service  of  decla- 
ration herein ;  and  here  rested  his  case. 

Defendant  then  read  to  the  jury  a  deed  from  the  auditor 
to  G.  W.  Berrian,  for  sale  of  1827,  for  taxes  of  1825  and 
1826,  for  the  whole  of  said  quarter,  dated  18th  September, 
1829;  and  then  deduced  title  under  said  deed,  by  a  regular 
chain  of  conveyances,  to  Thomas  A.  Ayres,  William  Walker, 
George  P.  Shipman  and  Leonard  Cuming.  Defendant  next 
read  in  evidence  a  power  of  attorney  from  George  E.  Ship- 
man,  Louisa  Shipman  and  Caroline  G.  Shipman,  to  Phelps 
&  Bourland,  dated  lith  of  July,  1847,  empowering  them, 
or  either  of  them,  to  sell  any  land  in  Illinois  of  which 
George  P.  Shipman  died  seized. 

Deed  from  said  George  E.  Shipman  and  Caroline 
Shipman  *by  Phelps,  as  attorney  in  fact,  to  John  ['^239] 
Myres  for  the  whole  quarter,  dated  loth  of  January, 
1848. 

Deed  from  John  Myres  to  defendant  for  south  half  of 
said  quarter,  dated  28th  of  Jul}^,  1850. 

To  the  reading  of  which  deeds,  and  each  of  them,  the 
plaintiff  at  the  time  objected.  Objection  overruled  and 
deeds  read. 

Defendant  then  proved  the  pajnnent  of  all  taxes  on  the 
whole  quarter  by  John  ]\Iyres  for  the  years  1848  and  1849, 
and  payment  of  taxes  on  the  south  half  by  defendant  for 
the  years  1850,  1851,  1852,  1853  and  1854,  and  then  proved 
by  A.  Dejerley  that  he  had  known  the  land  for  forty  years; 
that  Jacob  Crater  went  upon  said  quarter  of  land  between 
twenty  and  twenty-five  years  ago ;  built  a  cabin,  fenced  and 
cultivated  six  or  eight  3^ears,  and  remained  thereon,  claim- 
ing to  be  the  owner,  until  1844,  when  he  sold  to  defendant 
and  moved  off.  Defendant  then  moved  on  to  the  land, 
built  a  house  on  the  south  half,  and  has  resided  thereon 
until  the  commencement  of  this  suit.  There  were  only  six 
or  eight  acres  fenced  on  the  quarter  when  defendant  moved 
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on,  and  he  lias  since  extended  the  fences  so  as  to  inclose 
abont  forty  acres  on  the  south  half. 

Defendant  further  proved  by  F.  Shaefer  that  he  had 
known  the  land  since  1837,  and  that  ^yhen  Myres  purchased 
the  land  in  ISIS  from  Phelps,  as  attorney  for  Shipman,  he 
entered  upon  the  north  half,  and  inclosed  six  or  eight  acres, 
and  has  been  in  possession  thereof  ever  since. 

Plaintiff  then  offered  to  prove  that  at  the  time  said  Myres 
entered  upon  said  north  half  defendant  was  in  possession  of 
part  of  the  south  half,  and  claimed  title  to  the  whole  quar- 
ter adversely  to  said  Myres,  and  that  he  continued  in  such 
possession  under  such  adverse  claim,  and  denj^ing  that 
Myres  had  any  title  to  any  portion  of  said  quarter  until  the 
execution  of  the  deed  from  Myres  to  defendant  in  1850. 

To  the  admission  of  which  evidence  defendant  objected, 
and  the  court  sustained  such  objection  and  refused  to  per- 
mit plaintiff  to  prove  said  facts ;  to  which  plaintiff  excepted. 

Jury  found  for  defendant. 

Motion  for  new  trial  was  overruled,  and  judgment  for 
defendant ;  to  which  plaintiff  excepted. 

The  errors  assigned  are  that  the  court  erred  in  receiving 
in  evidence  the  deed  of  the  auditor  and  each  successive  deed 
thereafter. 

The  court  erred  in  rejecting  the  evidence  offered  by  the 
plaintiff ;  and  in  finding  the  issue  for  the  defendant,  and  in 
overruling  the  motion  for  a  new  trial. 

C.  L.  HiGBEE  and  M.  Hat,  for  appellant.  W.  A.  &  J. 
Geimshaw,  for  appellee. 

[*24:0]  *ScATEs,  C.  J.  Plaintiff  deduced  a  regular  cham 
of  title  from  the  government  to  himself. 
The  defendant  deduced  title  under  a  deed  from  the  au- 
ditor to  Berrian,  dated  in  1829,  which  was  founded  on  a  tax 
sale  of  1827  for  the  taxes  of  1825-6.  Title  was  traced  from 
Berrian  to  Ayres,  Walker,  Shipman  and  Cuming.  Ship- 
man's  interest  passed  by  deed  to  Myres,  executed  by  power 
of  attorney,  purporting  to  convey  the  whole  quarter  sec- 
tion, and  from  Myres  by  deed  for  south  half  of  the  quarter 
to  defendant.  The  deed  to  Myres  was  executed  in  1848, 
under  which  he  entered  on  the  north  half,  claiming  title  to 
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the  whole,  and  cleared  and  cultivated  a  few  acres  the  same 
year. 

The  defendant  being  then  in  possession  of  an  improve- 
ment, residing  on  and  cultivating  a  field  on  the  south  half 
of  the  quarter  in  1S-±S,  continued  in  possession  until  it  was 
conveyed  to  him  in  1850.  Myres  paid  taxes  upon  the  whole 
in  1848-9,  and  defendant  on  the  south  half  the  five  succeed- 
ing years.  The  defendant  rehes  upon  the  statute  of  seven 
years'  limitations. 

The  defendant  further  proved  that  one  Jacob  Crater 
settled  upon  the  land  in  dispute,  built  a  cabin,  fenced  and 
cultivated  six  or  eight  acres  some  forty  years  ago,  claiming 
to  be  the  owner,  and  continued  to  reside  upon  it  until  1814, 
when  he  sold  out  to  defendant.  Defendant  in  that  year 
entered  upon  the  south  half,  built  another  house,  and  con- 
tinued to  reside  upon  the  land,  claiming  to  be  the  owner, 
and  cultivated  and  enlarged  the  tillable  land  from  thence 
hitherto  until  he  has  inclosed  about  forty  acres.  I  under 
stand  defendant  to  claim  the  benefit  of  the  twenty  years' 
limitation  also. 

The  plaintiff  offered  to  prove  that  at  the  time  Myres  en- 
tered upon  the  north  half  defendant  was  in  possession  of 
part  of  the  south  half,  claiming  title  to  the  whole  quarter 
section  adversely  to  Mvres,  and  that  he  likewise  claimed 
the  south  half  adversely  to  INIyres  up  t©  the  date  of  the  deed 
from  Myres  to  him  in  July,  1850.  This  evidence  was  ex- 
cluded. 

I  take  these  questions  in  their  reversed  order.  This  evi- 
dence was  clearly  admissible  as  rebutting  the  facts  and  in- 
ferences from  them  upon  which  the  statutes  of  Umitations 
are  invoked  to  maintain  defendant's  title.  The  importance 
of  this  will  be  readily  seen  in  connection  with  the  principles 
of  law  applicable  to  each  set  or  state  of  facts. 

If  the  defendant  relies  upon  the  act  of  twenty  years'  lim- 
itation, he  does  so,  in  this  case,  upon  a  naked  possession, 
without  claim  or  color  of  paper  title  derived  from  any 
source.  Upon  this  state  of  facts,  the  extent  of  protec- 
tion afforded  by  the  statute  is  limited  to  that  portion 
actually  occupied  —  the  pedis  possessio  of  defendant  —  and 
to  which  he  has  continued  his  possession  unchanged  for 
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[*241]  tTrenty  years.  Siicli  portions  as  have  been  *added 
from  time  to  time  to  the  area  of  possession,  and  sub- 
dued to  tiUao;e  or  other  use  within  twenty  years,  will  net 
fall  within  the  protection  of  the  statute.  The  paramount 
right  and  title  draw  to  them  the  seizin  in  law,  and  the  true 
owner  is  in  the  constructiye  possession  of  eyery  part  which 
is  not  in  the  actual  occupancy  of  adverse  claimants,  and  the 
disseizin  of  one  entering  witliout  color  of  paper  title  will 
be  co-extensive  with  his  actual  occupancy  only.  But  where 
the  party  enters  under  claim  and  color  of  paper  title,  his 
adverse  possession  is  deemed  to  be  co-extensive  with  the 
boundaries  of  his  deed,  if  no  other  is  in  actual  occupancy 
of  any  part  of  it.  In  Penns3dvania,  this  last  position  is  ap- 
plied to  the  possessions  of  naked  trespasses  and  disseizins  of 
owners  —  if  there  be  surveys  or  marked  or  known  bound- 
aries to  the  tract  —  and  no  distinction  is  made  between  a 
mere  disseizor  and  one  entering  under  claim  and  color  of 
paper  title.  Porter  v.  IfcGinnis,  1  Penn.  State  R.  413;. 
JTite  et  al.  v.  Brown  et  al.  5  id.  291 ;  Waggoner  v.  Hastings, 
1  id.  300 ;  Pitch  v.  Ifann,  8  id.  503. 

There  are  some  very  plausible  and  forcible  reasons  for  this 
rule,  and  it  surely  has  the  merit  of  convenience  in  furnish- 
ing woodlands  for  timber,  rails,  firewood,  etc.,  to  support 
the  farm  lands.  The  rule  was  supposed  to  be  different  there, 
formerly. 

But  I  regard  the  general  rule  to  be  well  supported  by  the 
current  of  authorities  as  I  have  laid  it  down,  contining  the 
naked  intruder  and  disseizor  to  his  actual  inclosures,  and 
2-ivin<T  the  boundaries  of  the  deed  to  those  who  enter  under 
claim  and  color,  so  far  as  not  actually  possessed  by  others ; 
in  support  of  which  I  refer  to  the  following  authorities : 
An^i-ell  on  Limit.  424  to  437 ;  Barr  v.  Gratz^s  Heirs.  4  Wheat. 
E..  213 ;  Lessee  of  GlarTce  et  al.  v.  Gourtney  et  al.  5  Pet.  R. 
318 ;  Prescott  et  al.  v.  JSFemrs  et  al.  4  l^Iason  R.  326 ;  Lessee 
of  Potts  V.  Gilbert,  3  "Wash.  C.  C.  R.  47Y;  Jackson  v.  Sdwon- 
7)iaher,  2  John.  R.  230 ;  Jackson  ex  dem.  Gilliland  et  al.  v. 
Woodruff  et  al.  1  Cow.  R.  276;  Jackson  ex  dem.  Young  et 
al.  V.  Ganip,y^.  605;  Jackson,  etc.  v.  Ilalstead,  5  id.  216; 
Jackson,  etc.  v.  Wa^rfoixl,  7  Wend.  R.  62;  Bailey  et  al.  v. 
Irly  et  al.  2  ISTott  &  McCord  R.  343 ;  Poignaud  v.  Smith,  8 
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Pick.  E.  272 ;  BanJc  Kentuchy,  etc.  v.  Mg  Williams,  2  J.  J. 
Marsh.  K.  256;  Bowles  v.  Sharp,  4  Bibb  R.  550;  Poage^s 
Heirs  v.  Chinoi's  Heirs,  4  Dana  R.  50. 

Under  this  view  of  the  rule,  the  defendant  failed  in  estab- 
lishing title  by  twenty  years'  possession  to  the  whole  south 
half.  Indeed,  his  title  must  be  confined  to  that  portion  of 
the  forty  acres  inclosed,  which  has  been  so  occupied  or  in 
possession  for  twenty  years.  The  verdict  can  not  stand, 
for,  by  the  verdict,  defendant  recovers  the  whole 
south  half.  The  rebutting  *evidence  was  admissible  p242] 
to  show  that  he  made  claim  under  this  possession, 
and  not  that  of  Myres'  title. 

I  do  not  regard  the  rule  here  laid  down  under  the  statute 
of  limitations  in  conflict  with  the  doctrine  of  Davis  v.  Easley 
et  al.  13  111.  R.  192.  Parties  may  be  deemed  to  be  possessed 
as  against  other  trespassers  and  intruders,  and  allowed  to 
vindicate  that  possession  by  actions  of  trespass  and  replevin, 
while,  as  to  the  true  owner  havins:  both  the  rio-ht  and  leo-al 
title,  such  presumption  can  not  be  indulged ;  for  the  law 
gives  him  both  constructive  possession  and  legal  seizin  of  all 
not  in  actual  adverse  possession. 

The  simple  production  of  a  deed  from  the  auditor,  on  a 
tax  sale  under  the  act  of  1827,  is  not  sufficient;  the  party 
relying  upon  it  must  also  show  a  compliance  with  the  j)re- 
requisites  of  the  statute  {Garrett  v.  Wiggins,  1  Scam.  R.  335), 
when  it  is  relied  on  as  title. 

But  it  may  be  good  color  of  title  under  the  statute  of 
limitations,  when  held  in  good  faith.  Woodioard  v.  Blanch- 
ard,  16  lU.  R.  421. 

Viewing  it  in  the  light  of  a  foundation  for  the  statute, 
and  from  it  defendant  deduces  title  to  one  undivided  fourth 
of  tlie  south  half.  Title  is  traced  from  Berrian  into  Ajtcs, 
Walker,  Shipman  and  Cuming.  The  heirs  of  Shipman 
alone  convey  to  Myres.  Ayres,  Walker,  Shipman  and  Cum- 
ing were  tenants  in  common ;  the  possession  of  one  was  the 
possession  of  all,  and  the  subsequent  conveyances  might 
have  only  substituted  Myres  and  defendant  to  the  tenancy 
in  common  with  the  other  tuiants,  in  place  of  Shipman. 

But  we  may  be,  and  possibly  are,  compelled  to  look  at  the 
-deed  in  another  fight.     Tenants  in  common  ma}^  disseize  a 
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co-tenant,  by  acts  appropriating  the  exclusive  possession  of 
the  land,  or  permanency  of  the  profits,  and  especiall}''  when 
such  acts  are  accompanied  by  declarations  of  such  an 
intention,  or  it  is  unequivocally  manifested  by  them.  Lar- 
man  v.  Huexfs  Heirs,  13  B.  Monroe  E.  436 ;  Laio  v.  Patter- 
son, 1  Watts  &  Serg.  R.  1S4;  Culler  et  al.  v.  Motzer,  13  Serg. 
&  Eawl.  E.  356.  So  a  sale  of  the  whole  ti'act,  followed  by 
adverse  possession,  amounts  to  an  ouster  or  disseizin  of  the 
co-tenants,  and  the  statute  of  limitations  will  bar  their 
action  or  entry.     13  Serg.  &  Eawl.  E.  356. 

The  heirs  of  Shipman  conveyed  the  fee  in  the  whole  tract, 
and  the  purchaser,  Myres,  entered  into  possession,  claiming 
the  whole  as  owner.  This  may  have  amounted  to  a  disseizin 
of  the  other  co-tenants  in  common,  and  thus,  under  the 
statute  of  hmitations,  bar  them  as  well  as  all  others,  and  so 
show  the  fee  in  defendant  alone ;  and  thus  prevent 
[*243]  the  plaintiff  from  ^recovering  the  three-fourths  not 
in  the  defendant.  The  eleventh  section  of  the  act 
of  hmitations  tolls  an  entry  as  well  as  an  action  in  seven 
years,  where  there  is  possession  by  actual  residence,  hav- 
ing connected  title  in  law  or  equity,  dedacible  of  record,  etc. 
But  under  the  provisions  of  the  conveyancing  act,  sections 
8,  9  and  10,  the  entry  does  not  seem  to  be  tolled.  Eev. 
Stats.  1S45,  p.  1045  and  p.  350,  sec.  11. 

The  defendant  has  not  attempted  to  present  title  under 
the  eighth  section  of  the  hmitation  act,  not  ha^^ng  shown 
the  auditor's  authority  to  sell  as  required  under  the  act  of 
1827.  Nor  has  he  shown  seven  years'  residence  thereon  by 
Myres  and  those  claiming  under  him.  For,  although  Myres' 
possession  by  actual  residence  upon  the  north  half  com- 
menced seven  years  and  more  before  suit,  accompanied  by 
claim  of  title  to  the  whole,  yet  defendant  was  in  the  actual 
possession,  by  residence,  of  a  part  of  the  south  half ;  and,  as 
the  parol  proof  would  have  shown,  had  it  been  admitted  to 
rebut  this  part  of  the  case,  claiming  title  not  onl}^  to  it  but 
to  the  whole  quarter,  adversely  to  Myres'  title,  Myres  could 
not,  therefore,  have  been  actually  or  constructively  in  pos- 
session  of  so  much  as  was  within  defendant's  inclosures. 
Upon  this  portion  of  the  tract  no  aid  can  be  derived  from 
Myres'  possession,  nor  can  defendant's  possession  avail  him 

274 


1S5G.]  GoEWEY  V.  Ukig.  2ii 

for  the  purposes  of  the  eighth  section  of  the  convej^ancing 
act,  until  the  title  and  possession  meet  in  the  same  person. 
Defendant  acquired  title  by  purchase  from  Myres,  in  1850, 
since  which  time  seven  years  were  not  complete.  It  is  es- 
sential, therefore,  to  use  the  possession  as  well  as  the  title 
of  Myres  in  making  up  the  seven  years  and  the  payment  of 
taxes. 

N'ow,  had  defendant  shown  such  title  in  Myres  as  would, 
under  the  statute  of  conveyances  (Rev.  Stats.  102-3,  sees. 
1,  4),  have  drawn  to  it  the  constructive  possession  and  legal 
seizin,  then  he  might  claim  all  that  portion  of  the  south  half 
not  in  his  own  actual  possession,  through  Myres'  construct- 
ive possession,  for  the  purposes  of  a^bar;  and  that  portion 
of  the  south  half  in  his  own  actual  inclosures,  jpedis  lyos- 
sessio,  or  those  under  whom  he  claimed,  for  twenty  years, 
he  could  defend  under  the  twenty  year  act.  That  portion 
of  his  actual  inclosures,  excluded  from  the  twenty  year  bar, 
for  want  of  a  possession  of  it  for  that  time,  and  excluded 
from  the  seven  year  bar,  on  account  of  his  actual  possession 
when  Myres  entered,  would  stiU  be  subject  to  a  recovery  by 
plaintiff. 

As  the  question  was  not  discussed,  I  will  not  decide  upon 
the  sufficiency  of  a  tax  deed,  under  the  act  of  1827,  without 
any  proof  of  a  comphance  with  the  prerequisites  of  the  stat- 
ute in  the  sale,  to  draw  to  it  a  legal  seizin  and  constructive 
jDossession,  as  against  the  patent  title.  Both  can  not,  ' 
at  the  same  *time,  be  deemed  to  be  in  seizin  and  [*244] 
possession,  being  hostile  titles.  If  the  patent  title, 
as  paramount,  is  to  carry  these  legal  incidents,  until  it  be 
divested  by  the  showing  the  prerequisites  of  the  act  authoriz- 
ing the  sale  to  have  been  complied  with,  then  no  aid  could 
be  derived  from  Myres'  deed,  except  through  Myres'  posses- 
sion. It  would  be,  therefore,  his  possession,  accompanied 
by  his  deed  as  color,  that  would  divest  the  legal  seizin  and 
constructive  possession  of  the  patent  title.  I  merely  throw 
out  these  suggestions  as  inviting  attention  to  this  feature,  if 
it  may  have  any  bearing  in  solving  the  rights  of  the  parties 
in  another  trial. 

There  must  be  another  trial,  as  we  are  of  ppinion  that 
defendant  has  maintained  possession  of  more  than  appears 
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to  us  to  be  his,  by  either  of  our  statutes  of  limitations,  the 
twenty  or  the  seven  year  act.  As  the  case  now  stands,  it 
would  appear  that  he  might  maintain  his  claim  to  different 
portions  of  the  land,  under  each  provision,  unless  it  be  in 
part  destroyed  by  the  rebutting  evidence,  which  appears  to  us 
admissible  for  that  purpose.  By  inclosure,  we  do  not  intend 
to  be  understood  fencing  only. 
Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  reversed. 
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"William  H.  Eoss  et  al.  v.  Stephen  Deke  ef  al. 
Appeal  from  Cook  County  Court  of  Common  Pleas. 

ExFORCEMENT  OF  MECHANIC'S  LIEN  —  Chancery  practice. —  The  enforce- 
ment of  a  mechanic's  lien  is  a  chancery  proceeding ;  and  it  is  the  duty 
of  the  party  who  complains  of  the  verdict  and  decree  to  preserve  the 
evidence  in  the  record,  by  bill  of  exceptions,  or  by  a  certificate  of  the 
judge. 

This  decree  was  rendered  by  J.  M.  Wilson,  judge,  of  the 
court  of  common  pleas,  at  January  term,  1857. 

The  opinion  of  the  court  gives  a  sufficient  statement  of 
the  case. 

Blackwell,  Thomas  and  Roberts,  for  appellants.  Good- 
EiCH,  Fajewell  and  Scovil,  for  appellees. 

Caton,  J.  The  complainants  filed  their  petition  in  the 
court  below,  to  enforce  a  mechanic's  lien,  upon  which  issues 
were  formed,  which  were  tried  by  a  jury,  who  rendered  a 

Cited  :  36  El.  481 ;  83  El.  577 ;  3  Bradw.  285. 
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verdict  for  tlie  complainants,  upon  whicli  a  decree  was 
-entered  in  the  usual  form.  The  I'ecord  does  not  contain  the 
■evidence  upon  which  the  jury  found  their  verdict ;  and  it  is 
now  assigned  for  error  that  the  evidence  does  not  appear 
upon  the  record  to  sustain  the  verdict  of  the  jury. 

In  Kijnhall  v.  CooTi,  1  Gil.  K.  423,  this  was  decided  to  be 

a  chancery  proceeding,  and  to  be  governed  by  the 
[*246]  rules  of  ^practice  and  evidence  by  which  courts  of 

chancery  are  controlled,  except  where  those  are 
changed  by  the  act  creating  the  lien  and  authorizing  the 
proceeding.  That  act  does  change  the  rules  of  evidence  or 
mode  of  taking  the  testimony,  so  far  as  to  authorize  the  par- 
ties to  produce  oral  testimony  upon  the  trial  at  the  bar ;  thus 
making  it  correspond  with  the  trial  of  a  common  law  case, 
at  least  in  that  particular.  In  the  case  of  Kelly  v.  Chcq?- 
ma7i,  13  lU.  E..  530,  this  precise  question  was  distinctly  pre- 
sented, fully  considered  and  broadl}?-  decided  by  this  court. 
In  that  case  we  said,  "  The  testimony  was  delivered  in  open 
court  before  the  jury,  and  from  it  the  jury  have  passed  upon 
the  issues  submitted  to  them ;  and  when  that  is  the  case,  the 
evidence  could  only  appear  upon  the  record  by  bill  of  excep- 
tions or  certificate  of  the  judge,  as  in  an  ordinary  jury  trial; 
and  it  is  the  duty  of  the  party  who  complains  of  the  verdict 
to  preserve  the  evidence  in  the  record,  either  by  bill  of  excep- 
tions or  a  certificate  of  the  judge,  so  that  he  might  show  to 
this  court  that  the  verdict  is  not  supported  by  the  evidence. 
This  is  the  case,  whether  we  regard  the  trial  as  in  an  action 
at  law,  or  a  feigned  issue  out  of  chancery.  The  verdict 
stands  in  place  of  the  evidence.  By  it  the  facts  are  formed 
upon  which  it  is  the  duty  of  the  court  to  pronounce  the 
judgment  of  the  law."  Thus  the  practice  has  been  settled 
by  this  court  for  at  least  five  years,  and  to  which  all  inferior 
courts  and  the  parties  before  them  have  been  required  to 
conform.  As  a  mere  question  of  practice,  settled  by  the 
court  of  last  resort  in  the  state,  under  which  parties  have 
acquired  rights,  probably  to  a  large  amount,  confidently, 
and  with  just  reason,  rel3^ing  upon  the  stabihty  of  the  rule 
thus  established,  we  should  be  doing  great  injustice  now  to 
disturb  it.  By  reversing  that  decision,  we  should  unsettle 
and  probably  destroy  the  title  to  all  real  estate  which  has 
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been  acquired  under  decrees  in  this  class  of  cases  during  the 
whole  time  since  that  decision  was  made.  A  court  thus 
vacillating  upon  questions  of  this  kind  would  become  a 
scourge  rather  than  a  blessing  to  the  community. 

But  were  this  a  new  question,  now  for  the  first  time  pre- 
sented to  us,  we  should  have  no  hesitation  in  deciding  it  in 
tlie  same  way,  even  regarding  it  strictly  as  the  trial  of  a 
feigned  issue  out  of  chancery.  In  such  a  case,  the  practice 
is  not  for  the  court  of  law  which  tries  the  issue  to  send  up 
the  evidence  adduced  before  the  jury,  unless  required  to  do 
so  by  the  chancellor,  either  before  or  after  the  verdict  is 
sent  up.  When  the  order  of  the  chancellor  is  silent  on  the 
subject,  the  court  of  law  sends  up  the  verdict  only.  If  a 
motion  for  a  new  trial  is  made  before  the  chancellor,  the 
party  complaining  may  inform  him  what  the  evidence 
before  the  jury  was,  by  affidavit,  when  *the  chan-  [*24:7] 
cellor,  if  he  thinks  probable  cause  is  thus  shown  for 
the  new  trial,  will  request  the  judge  who  presided  at  the 
trial  at  law  to  send  up  his  notes  of  the  testimony  before  the 
jury,  or  certify  to  him  what  that  testimony  was.  Then 
that  testimony  becomes  a  part  of  the  record,  and  the  chan- 
cellor may  either  grant  a  new  trial  or  disregard  the  verdict 
if  he  thinks  it  wrong,  and  render  a  decree  upon  the  evi- 
dence thus  sent  up.  Unlike  the  English  system,  here  the 
same  court  has  both  chancery  and  common  law  jurisdiction, 
and  the  same  judge  presides  at  the  trial  at  law  who  is  to 
decide  the  chancery  suit,  and,  in  fact,  in  the  same  court;  so 
that  when  a  motion  is  made  to  him  for  a  new  trial,  he  is 
ah'eady  advised  of  what  the  evidence  was  before  the  jury, 
and  is  prepared  at  once  to  sustain  or  overrule  the  motion 
precisely  as  in  cases  at  law ;  and  the  party  complaining  of 
the  overruling  of  such  a  motion  must  take  his  bill  of  ex- 
ceptions as  in  a  case  at  law,  or  procm-e  a  certificate  of  the 
judge  as  to  what  the  evidence  was ;  so  that  it  may  become 
a  part  of  the  record,  and  thus  enable  the  court  understand- 
ingly  to  determine  whether  the  verdict  was  right  or  not. 
Unless  complained  of  and  shown  to  be  wrong,  the  verdict 
of  the  jury  finding  the  facts  upon  the  issues  submitted  to 
them  stands  in  place  of  the  evidence,  from  which  the  chan- 
cellor would  be  required  to  find  the  facts  but  for  the  ver- 
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diet.  So,  too,  in  case  of  a  reference  to  a  master.  His 
report  of  the  facts,  which  he  finds  to  be  established  by  the 
proofs,  stands  and  is  acted  upon  in  place  of  the  proofs 
themselves,  and  masters  have  been  frequently  censured  for 
incumbering  their  reports  with  the  evidence,  unless  a  motion 
is  made  to  set  aside  the  report,  because  it  is  not  supported 
by  the  proofs,  when  it  is  the  duty  of  the  master  to  certify 
up  the  evidence  with  the  report. 

"We  are  well  satisfied  with  our  former  decision,  and  are  of 
opinion  that  the  decree  in  this  case  must  be  affirmed. 

Decree  ajfirmed. 


[*248]  *  William  B.  West  et  al.,  impleaded  with  John  Bae- 
KEK,  V.  John  Flemming. 

Error  to  Kane. 

Enforcement  of  iviechanic's  lien  —  Attachment  —  Concurrent  reme- 
dies.—  A  party  may  proceed  to  collect  his  debt  by  attachment  and  by 
enforcing  a  mechanic's  lien  as  concurrent  remedies ;  and  the  lien  is 
not  waived  by  so  doing. 

Enforcement  of  mechanic's  lien  an  equity  proceeding. — A  pro- 
ceeding to  enforce  a  mechanic's  lien  is  governed  by  the  rules  appli- 
cable to  suits  in  equity,  and  the  decree  has  the  same  effect  and  may 
be  executed  as  other  decrees. 

Statutory  right  of  redemption  —  Does  not  cover  decree  for  sale  under 
mechanic's  lien. —  The  statute  which  allows  redemptions  from  sales  on 
execution,  and  under  decrees  directing  the  sale  of  mortgaged  lands, 
does  not  extend  to  decrees  for  sales  under  mechanics'  hens. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the 
court.  The  decree  complained  of  was  entered  b}^  J.  G. 
Wilson,  judge,  at  May  term,  1856,  of  the  Kane  circuit 
court. 

J.  H.  Maybokne,  for  plaintiffs  in  error.  O.  D.  Day,  for 
defendant  in  error. 

Skinner,  J.  Flemming  filed  his  petition  against  Barker, 
West  and  Merrill,  under  the  mechanic's  lien  law,  for  lumlier 
furnished  Barker  in  the  erection  of  a  building  upon  jjremises 
owned  by  him,  and  afterward  sold  to  West  and  Merrill. 

Cn-ED:  20  111.  159;  63  111.  430. 
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The  cause  was  tried  by  the  court,  and  the  allegations  of  the 
petition  being  admitted  or  proved,  a  decree  was  rendered, 
finding  the  amount  due,  and  directing  a  sale  of  the  premises 
by  a  commissioner,  and  the  execution  of  a  deed  to  the  pur- 
chaser, without  any  provision  for  redemption  after  the  sale. 
AVest  and  Merrill,  in  their  answer,  set  up  and  proved,  on 
the  hearing,  that,  after  the  filing  of  the  petition,  Flemming 
sued  Barker  in  attachment  on  the  same  debt,  under  which 
property  sufficient  to  satisfy  the  same  was  levied  upon,  and 
that  Flemming  afterward  dismissed  the  attachment. 

The  only  questions  important  for  determination  are, 
whether  Flemming,  by  his  attachment,  waived  his  hen 
under  the  mechanic's  lien  law,  or  was  precluded  thereby 
from  proceeding  under  that  law ;  and  whether  the  court 
erred  in  decreeing  a  sale  by  the  commissioner,  without  giv- 
ing the  statutory  right  of  redemption. 

The  proceeding  under  the  statute  is  additional  or  cumu- 
lative of  such  other  remedies  for  enforcement  of  the  con- 
tract out  of  which  the  lien  arises,  as  the  party  may  have 
either  against  person  or  property. 

He  may,  therefore,  at  the  same  time  pursue  several  reme- 
dies for  satisfaction  of  one  debt,  which  are  not  sub- 
stantially the  *same  in  their  nature  and  effect :  as  a  ['^24:9] 
proceeding  against  property,  and  an  action  against 
the  person ;  or,  two  proceedings  against  different  properties 
or  things,  but  can  have  one  satisfaction  only.  1  Chitty's  PL 
212,  254 ;  Delahay  v.  Clement,  3  Scam.  R.  201 ;  Branigan 
^^  Bose,  3  Gil.  R.  123. 

A  resort  to  several  remedies  may  be  necessary  to  obtain 
full  satisfaction,  and,  being  consistent  with  each  other  and 
with  the  purpose  of  satisfaction,  the  pursuit  of  them  can 
not  be  construed  into  a  ^vaiver  of  an  existing  hen. 

It  is  true  that,  on  the  sale  of  land,  the  vendor,  in  equity, 
retains  a  qualified  lien  on  the  land  conveyed  for  the  unpaid 
purchase  money ;  and  that  he  will  be  held  to  have  waived 
this  implied  hen,  by  taking  an  independent  security  for  the 
money,  other  than  the  purchaser's  obligation ;  and  that  a 
party  may  waive  a  lien  upon  property  by  acts  inconsistent 
with  its  continuance ;  but  the  pursuit  of  concurrent  reme- 
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dies  for  satisfaction  does  not  imply  an  intention  to  "waive  or 
abandon  an  existing  lien,  and  can  not  discharge  it. 

This  proceeding  is  held  to  be  governed  by  the  rules  ap- 
plicable to  suits  in  equity.  Kimlall  v.  Cooh,  1  Gil.  K.  433 ; 
Shaffer  v.  Weed,  3  id.  513.  The  decree,  therefore,  has  the 
effect  of  an  ordinary  chancery  decree,  and  may  be  executed 
in  the  same  manner. 

The  statute  which  allows  redemptions  from  sales  on  exe- 
cution, and  under  decrees  directing  the  sale  of  mortgaged 
lands,  does  not  extend  to  ordinary  chancer}^  sales ;  and  no 
reservation  of  a  right  of  redemption  was  necessary.     Farns- 

worth  V.  Strasler,  12  111.  E.  482. 

Decree  affirmed. 


Archibald  McAllister  v.  Zebulon  S.  Ely. 

Error  to  Cooh  County  Court  of  Common  Pleas. 

Pleading  —  FoTloxmng  language  of  statute. — A  plea  which  substantially 
adopts  the  language  of  the  statute,  by  averring  that  the  defendant 
■was  security  for  a  principal  debtor  who  executed  a  note  with  him, 
and  that,  after  the  note  became  due,  the  holder  of  it  was  requested  to 
put  it  in  suit,  but  did  not,  etc.,  is  good. 

The  opinion  of  the  court  furnishes  the  facts  in  the  case. 
The  demurrer  to  the  plea  was  sustained  by  J.  M.  Wilson, 
judge,  at  September  term,  1856,  of  the  common  pleas  court. 

"W.  K.  McAllister,  for  plaintiff  in  error.  Shumway, 
"Waite  and  Towne,  for  defendant  in  error. 

[*250]  ^Skinner,  J.  This  was  an  action  of  assumj>sit 
upon  a  promissoiy  note,  executed  by  Jacob  R.  Depuy 
and  the  defendant  to  Enoch  Ely  and  the  plaintiff,  dated  at 
Chicago,  July  10,  1852,  and  due  ninety  days  after  date. 
The  action  was  brought  by  the  plaintiff  as  surviving  payee, 
against  the  defendant  as  surviving  maker. 

The  court  sustained  a  general  demurrer  to  the  following 
plea: 

And  for  a  further  plea  in  this  behalf,  the  said  defendant 

Cited:  19  111.  105.  ' 
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says,  actio  non,  because,  he  says,  that,  in  the  making  of  the 
said  promissory  note  mentioned  in  said  declaration,  the  said 
Jacob  R.  Depuy  was  the  principal  debtor,  and  this  defend- 
ant the  security  for  the  said  principal  debtor,  which  was,  to 
wit,  at  the  time  of  the  making  thereof,  to  wit,  at  Chicago 
aforesaid,  well  known  to  said  plaintiff;  that,  after  the  said 
note  became  due  and  payable  by  the  terms  thereof,  to  wit, 
on  the  1st  day  of  May,  a.  d.  1S53,  and  the  said  Depuy,  be- 
ing then  alive,  to*wit,  at  Plainfield,  in  the  county  of  Will, 
aforesaid,  where  he  might  have  been  served  with  process, 
this  defendant  then  and  there  became  apprehensive  that  the 
said  Depuy  would  become  insolvent  without  discharging 
said  note,  or  so  much  so  that  it  would  be  extremely  diflScult 
to  recover  back  the  amount  of  said  note  of  said  Depuy,  if 
compelled  to  pay  the  same ;  and  this  defendant,  by  i-eason 
of  the  premises,  on,  to  wit,  the  day  and  year  last  mentioned, 
to  wit,  at  the  city  of  Chicago,  aforesaid,  did  notif}^  and  re- 
quire, in  writing,  of  the  said  plaintiff,  that  he  forthwith  put 
the  said  note  in  suit ;  but  the  said  plaintiff,  well  knowing 
the  premises,  did  not,  within  any  reasonable  time,  put  the 
said  note  in  suit,  or  use  any  diligence  to  collect  the  same 
by  due  course  of  law;  and  the  said  Jacob  E.  Depuy,  after- 
ward, to  wit,  on  the  1st  day  of  October,  1853,  to  wit,  at 
Plainfield,  aforesaid,  became  and  was  insolvent ;  w^heref ore, 
by  reason  of  the  premises  and  by  virtue  of  the  statute  in 
such  case  made  and  provided,  the  said  plaintiff  is  barred 
from  recovering  the  same  of  this  defendant,  and  this  he  is 
read}^  to  verify ;  wherefore,  etc. 

This  suit  was  commenced  on  the  20th  day  of  June, 
1856,  nearly  two  years  after  the  notice  to  sue  was  given. 
The  statute  bars  an  action  against  the  security  upon  instru- 
ments like  this,  where  the  creditor  fails  to  bring  suit  within 
a  reasonable  time  after  notice,  in  writing,  to  sue,  given  by 
the  security.     Statutes,  1856,  chapter  97. 

The  plea  substantially  adopts  the  language  of  the  statute, 
and,  if  true,  as  it  Avill  be  taken  to  be  on  demurrer,  the 
plaintiff  has  no  cause  of  action. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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[*2ol]        ^Austin  Gray  v.  Lewis  P.  Lott  et  al. 

Appeal  from  Grundy. 

Where  supervisors,  on  appeal,  have  the  authority  to  review  the  order 
of  the  commissioners  of  liighways,  and  proceed  regularly  in  the  ex- 
ercise of  their  jurisdiction,  equity  will  not  interfere  to  control  their 
action. 

The  bill  in  tliis  case  was  dismissed  by  Eandall,  judge,  at 
December  term,  1S56,  of  the  Grundy  circuit  court. 

Seelt  and  Baughee,  for  appellant.  S.  W.  Haeeis,  for 
appellees. 

Skinnee,  J.  The  bill  in  this  case  alleges  that  the  com- 
missioners of  highways  of  Saratoga  township,  in  Grundy 
county,  vacated  a  part  of  a  public  road  lying  between  the 
towns  of  Morris  and  Lisbon,  in  said  county;  that  Moore 
and  Foord,  neither  of  whom  owned  or  was  agent  for  the 
owner  of  any  land  over  which  the  part  of  the  road  vacated 
runs,  appealed  from  the  order  of  the  commissioners  of  high- 
ways to  the  respondents,  three  of  the  supervisors  of  Grundy 
county;  that  said  supervisors,  upon  hearing  the  appeal,  re- 
versed the  order  of  the  commissioners  of  highways,  and 
prays  that  the  said  supervisors  be  enjoined  from  executing* 
or  entering  of  record  their  order  of  reversal. 

The  supervisors  answered,  admitting  the  allegations  of 
the  bill,  but  stating  that  Moore  and  Foord  were  owners  of 
land  upon  and  over  which  the  road  described  runs,  and  im- 
mediately at  one  of  the  termini  of  that  portion  of  the  road 
vacated  by  the  commissioners  of  highways. 
■  The  court,  upon  bill  and  answer,  dissolved  the  injunction 
and  dismissed  the  bill. 

The  statute  provides  that  "  the  commissioners  of  high- 
ways niay  alter  or  discontinue  any  road,  or  lay  out  any  new 
road,"  etc.,  and  that  "  any  person  or  persons,  being  owners 
or  agents  for  any  tract  of  land  over  which  any  highway 
altered,  discontinued  or  laid  out  shall  run,  feeling  themselves 
aggrieved  by  any  order  made  by  the  commissioners  of  high- 
waj^s,  may  appeal  from  the  same  "  "to  three  of  the  super- 
visors of  the  county,"  etc.     Statutes  of  1856,  pages  1162-64. 
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If  the  supervisors  appealed  to  had  jurisdiction  to  review 
the  order  of  the  commissioners  of  highways,  and  proceeded 
regularly  in  the  exercise  of  that  jurisdiction,  equity  will  not 
interfere  with  their  determination  or  control  their  action. 
Frewin  v.  Lewis,  4  Mylne  &  Craig  K.  255;  Smith  v.  Bangs, 
15  111.  K.  399. 

*Jurisdiction  by  appeal  is  clearly  conferred  by  the  [^'252] 
statute,  and  the  right  of  appeal  evidently  extends  to 
those  owning  land- over  which  the  road  sought  to  be  altered 
or  vacated  runs.  The  object  of  the  statute  is  to  give  those 
immediately  affected  by  the  proposed  change  opportunity 
of  protecting  and  defending  their  interests,  and  for  that 
purpose  an  appeal  may  be  essential. 

Those  owning  land  over  which  any  portion  of  the  road 
sought  to  be  altered  or  discontinued  runs  may  be  directly 
and  materially  affected  by  the  discontinuance  of  a  portion 
of  the  road,  and  they  are  within  the  meaning  of  the  pro- 
vision giving  appeals  from  orders  of  commissioners  of  high- 
ways. 

Decree  affirmed. 


John  Y.  Faewell  -y.  Thomas  D,  Lowthee. 
Appeal  from  Cook. 

Statute  of  fbauds  —  Written  'proiwsition  for  sale  of  land  —  Verbal 
acceptance — Wlien  good. —  A  contract  or  proposition  for  the  sale  of 
real  estate,  if  signed  by  the  party  to  be  charged,  though  not  accepted 
in  writing,  if  accepted  -without  varying  the  terms,  of  which  due  no- 
tice is  given,  will  take  the  case  out  of  the  statute  of  frauds. 

The  contract  must  aU  be  in  writing ;  must  specify  the  parties,  terms, 
price,  and  a  description  of  the  property,  and  the  acceptance  of  it  must 
be  simple  and  unconditional. 

This  was  a  suit  in  chancery  commenced  by  John  V.  Far- 
well,  appellant,  against  Thomas  D.  Lowther,  appellee,  by 
bill  of  complaint  filed  in  the  Cook  circuit  court,  on  the 
chancery  side  thereof,  to  enforce  the  specific  performance 
of  an  alleg-ed  contract  of  sale  of  certain  lots  of  land  in  the 
city  of  Chicago.  Said  suit  was  tried  before  Manieeee, 
judge,  at  October  term  of  said  court,  a.  d.  1856. 

Cited:  50  lU.  220;  59  El.  303.     See  106  111.  564. 
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The  bill  of  complaint  sets  forth  that  in  the  month  of  Sep- 
tember, A.  D,  1S55,  said  Lowther  was,  or  pretended  to  be, 
the  owner  in  fee-simple  of  lots  numbered  T  and  8,  in  block 
numbered  10,  in  Fort  Dearborn  addition  to  the  city  of  Chi- 
cago. 

That  on  or  about  the  loth  day  of  said  September  said 
Farwell  wrote  to  said  Lowther,  requesting  him  to  give  the 
price  and  terms  on  which  he  would  sell  Said  lots.  That 
said  Lowther  immediately  replied  to  said  Farwell  by  letter, 
in  which  he  made  a  proposition  in  the  words  following : 

"!Not  one  hour  ago  I  authorized  an  agent  to  sell  those 
lots  on  the  following  terms,  which  I  give  to  you  exactly  as 

to  him,  viz. : 
[*253]  *" '  Six  hundred  dollars  per  foot  front,  ten  per 
cent,  cash,  the  rest  on  bond  and  mortgage  for  say 
ten  years  at  eight  per  cent,  interest,  the  lots  to  be  improved 
of  course.  Oif  this  price  I  should  have  to  allow  two  and  a 
half  per  cent,  commission  if  I  sold  through  the  broker.' " 
That  in  a  subsequent  part  of  the  same  letter  said  Lowther 
stated  that  he,  being  a  moderate  man,  the  price  he  had 
fixed  would  be  satisfactor}'',  and  he  thought  upon  that  basis 
he  and  said  Farwell  could  agree  about  details ;  that  said 
Farwell  received  said  letter  on  the  lYth  of  said  September, 
and  immediately  called  on  said  Lowther  and  acceded  to 
the  above  terms,  as  stated  in  said  letter. 

That  on  the  inorning  of  the  18th  of  said  September,  said 
Farwell  and  said  Lowther  both  directed  one  Cyrus  M. 
Hawley  to  make  out  a  mortgage  to  secure  the  deferred  pay- 
ments on  said  lots,  the  said  Lowther  giving  to  said  Hawley 
a  particular  description  of  said  lots  and  said  contract. 

That  at  the  time  it  was  understood  between  the  parties 
that  said  mortgage  should  be  a  common  mortgage,  but  that 
subsequently,  on  the  same  day,  at  the  request  of  said  Low- 
ther, it  was  agreed  to  insert  a  power  of  sale  in  said  mort- 
gage and  to  make  said  interest  payable  semi-annuall}^,  and 
to  insert  a  clause  in  said  mortgage  requiring  the  building 
to  be  erected  o^i  said  lots  to  be  insured  to  the  full  amount 
which  responsible  companies  would  be  willing  to  insure 
thereon,  and  that  the  insurance  policies  should  be  assigned 
to  said  Lowther  as  additional  security ;  and  that  said  Low- 
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ther,  in  case  of  loss  or  damage  by  fire,  should,  at  the  re- 
quest of  said  Farwell,  use  the  money  recovered  on  said 
insurance  policies  in  repairing  or  reconstructing  the  build- 
ings on  said  lots.  The  bill  then  states  that  said  Far  well  has 
been  ready  to  perform  his  part  of  said  agreement ;  that  he 
several  times  applied  to  said  Lowther  and  requested  him 
specifically  to  perform  his  part  thereof. 

That  on  the  -ith  day  of  October,  a.  d.  1855,  said  Farwell 
tendered  to  said  Lowther  $2,880,  the  amount  of  the  cash 
payment  on  said  lots,  and  also  a  bond  for  the  deferred  pay- 
ments, properly  executed,  and  a  mortgage  on  said  lots,  to 
secure  the  same,  properly  executed,  said  bond  and  mort- 
gage being  made  in  accordance  wkh  the  aforesaid  contract, 
and  requested  said  Lowther  to  perform  his  part  of  said 
contract. 

Said  bill  charges  that  said  Lowther  declines  and  refuses 
to  perform  his  part  of  said  contract,  and  that  the  whole  of 
said  first  payment  hath  been  ready  and  unproductive  in  the 
hands  of  said  Farwell,  for  completing  the  said  purchase, 
from  the  time  it  ought  to  have  been  completed  by  the  terms 
of  said  contract. 

The  answer  of  said  Lowther  under  oath  is  waived. 

*The  bill  then  contains  a  prayer  that  said  Lowther  [*254] 
sliould  be  compelled  specifically  to  perform  his  said 
contract,  and  that  the  writs  of  injunction  and  of  summons 
might  issue. 

The  answer  admits  that  said  Lowther  was  seized  of  said 
lots  at  the  time  stated  in  said  bill  and  had  a  fee-simple 
estate  therein,  and  that  on  or  about  the  15th  day  of  Sep- 
tember, 1855,  he  received  from  said  Farwell  a  letter  asking 
the  terms  on  which  he  would  sell  said  Farwell  said  lots. 

Said  answer  then  states  that  Lowther  wrote  to  Farwell  a 
letter  which  is  set  out  by  Farwell  in  said  bill. 

Lowther  denies  that  the  terms  stated  in  said  letter  con- 
stituted a  definite  proposition  to  sell  said  lots  to  said  Far- 
well,  but  were  only  given  as  the  basis  of  an  agreement, 
upon  which  Low^ther  w^as  willing  to  negotiate,  and  was 
treated  as  such  by  both  parties  in  their  subsequent  corre- 
spondence and  conversation. 
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Said  answer  further  states  that  on  the  lYth  day  of  Sep- 
tember, A.  D.  1S55,  Lowther  received  from  Farwell  a  letter 
in  answer  to  letter  above  referred  to,  of  which  the  follow- 
ing is  a  copy : 

"  Chicago,  Sept.  ITth,  1855. 

"  Thomas  D.  Lowthek,  Esq.  : 

'•''Dear  Sir — Yom's  with  proposition  is  received.  Your 
terms  are  vei^y  steep.  Nevertheless  rather  than  have  any- 
one buy  it  without  knowing  that  they  will  improve,  I  should 
rather  take  the  chances  myself  of  that  cool  $23,000  at  all 
events.  I  should  like  to  see  you  before  a  sale  is  made  and 
know  who  is  buying,  and  if  it  is  any  of  our  wild  speculators 
in  real  estate,  would  like  to  put  my  lot  in  at  a  proportionate 
valuation  with  yours  and  change  my  quarters,  which  I  can 
do  to  good  advantage.  If  a  speculator  has  taken  up  your 
proposition  in  the  time  you  are  away  of  j'-oiir  agent,  3^ou 
may  consider  me  a  purchaser,  less  the  commission  you 
would  pay  your  agent  on  your  basis,  particulars  to  be  ar- 
ranged hereafter,  and  as  having  accepted  this  morning, 
unless  the  said  party  will  buy  mine,  in  which  case  I  would 
rather  sell.  Yours,  very  truly, 

"John  Y.  Faewell." 

The  answer  further  states  that  said  Lowther  never  made 
any  other  proposition  of  any  kind  in  writing  to  said  Farwell, 
and  never  received  any  answer  or  acceptance  in  writing 
from  said  Farwell,  other  than  as  above  set  forth,  and  that 
all  other  propositions,  on  the  part  of  said  Lowther,  relative 
to  the  sale  of  said  lots  to  said  Farwell,  and  all  other  com- 
munications acceding  thereto,  on  the  part  of  said  Farwell, 
were  not  in  writing,  nor  was  there  any  memorandum 
thereof  signed  by  said  Lowther  or  said  Farwell,  or  by  any 
person  legally  authorized  to  sign  for  them  or  either  of 
them,  and  that  the  same  were  void  as  being  contrary  to  the 
statute  against  frauds  and  perjuries,  and  said  Low- 
[*255]  ther  claims  the  benefit  of  said  statute  as  fully  as  *if 
the  same  had  been  specially  pleaded.  The  answer 
concludes  in  the  usual  form.  Farwell  filed  a  general  repli- 
cation to  the  answer. 

The  court,  after  hearing  the  evidence  and  the  argument 
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of  counsel,  found  the  issue  for  the  defendant,  and  entered  an 
order  and  decree  dissolving  the  injunction  issued  in  said 
cause,  and  dismissing  complainant's  bill  with  costs. 

The  complainant  excepted  to  the  entering  of  this  decree 
and  order  and  appealed  to  this  court. 

Williams  and  Woodbridge,  for  appellant,  C.  Beckwith 
and  J.  Y.  Le  Moyne,  for  appellee. 

ScATEs,  C.  J.  Among  other  defenses,  the  defendant  relies 
upon  the  statute  of  frauds. 

Except  so  far  as  the  application  of  the  statute  may  varj- 
them,  the  principles  laid  down  in  the  cases  of  McConnell  v. 
Brillhart,  17  111.  R.  354,  and  Esmay  v.  Negus  et  al.  18  111. 
R.  post,  are  applicable  to  and  must  govern  the  questions  of 
hke  character  in  this  case. 

The  position  so  strongly  insisted  on  here,  that  the  accept- 
ance must  be  also  in  writing,  else  the  obligation  is  not 
mutual,  inasmuch  as  each  party  may  not  be  able  to  enforce 
it  sjjecifically,  was  considered  and  disposed  of  in  that  case. 
We  do  not  regard  the  question  as  open  to  discussion,  con- 
sidering it  settled  by  the  current  and  weight  of  authority  in 
favor  of  the  validity  of  a  contract  under  the  statute  of 
frauds,  when  signed  by  the  party  to  be  charged  therewith, 
though  not  signed  by  the  other  party.  We  may  refer  to 
some  additional  authorities  here.  14  John.  R.  484;  16 
Wend.  R.  465 ;  9  Yes.  Jr.  R.  234,  351 ;  Seton  v.  Slade,  7  id. 
265,  and  note  c;  2  Bingh.  (N.  C.)  R.  735  (29  Eng.  C.  L.  R. 
469);  1  Sugd.  Yend.  133,  clause  7;  5  Sand.  R.  101;  15  Eng. 
Law  and  Eq.  R.  376;  Chit,  on  Cont.  70;  3  John.  Cas.  61; 
1  Greenlf.  Ev.  sec.  268. 

The  decision  of  Lord  Redesdale  in  Lawrenson  v.  Butler, 
1  Scho.  &  Lef.  R.  13,  18,  has  been  repeatedly  overruled, 
and  so  of  the  case  of  Champion  et  al.  v.  Pluinmer,  4  Bos. 
&  Pull.  R.  252.  Lord  Ch.  Jus.  Eden  did  not  approve 
the  former  in  Huddleston  v.  Briscoe,  11  Yes.  Jr.  R.  592, 
but  simply  declined  to  discuss  it  in  that  case.  The  mat- 
ter seemed  to  be  rather  an  accidental  remark  than  a  de- 
cision in  Gaunt  v.  Hill,  1  Stark.  K  P.  R.  10  (2  Eng.  C.  L. 
R.  15).  But  the  rule  is  too  firmly  settled  by  too  many  well 
considered  cases,  to  be  shaken  by  the  above  decisions. 
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But  there  must  be  a  simple  acceptcauce  T\itbout  varying 

the  terms,  and  the  other  party  ought  to  have  due 

[*256]  notice  of  that  ^acceptance.     1  Sugd.  on  Yend.  IIT, 

and  note  1,  124-25 ;  1  Parsons  on  Cont.  -iOO  (3  Eng. 

C.  L.  K.  450). 

-  Here  are  circumstances  under  "which  T^'e  should  expect 
and  require  evidence  of  a  written  acceptance, —  not  indeed 
because  a  parol  acceptance  would  not  bind  both  parties, 
but  because  it  might  be  impossible  to  show  such  acceptance 
within  a  reasonable  time,  where  propositions  by  letter  are 
sent  great  distances  by  mail,  and  no  other  mode  is  left  of 
returning  an  answer  of  acceptance.  In  some  cases,  the 
propositions  require  a  written  acceptance,  and  this,  like  any 
other  term  or  condition,  must  be  accepted  as  madfe.  These 
circumstances  explain  some  of  the  cases  that  would  other- 
wise appear  to  require  written  acceptances  as  necessary  to 
the  validity  of  the  contract.  Gaunt  v.  Hill,  1  Stark.  K.  12 
(2  Eng.  C.  L.  E.  15). 

While  a  parol  acceptance  of  a  written  offer  or  contract 
may  be  good  —  and  parol  evidence  may  be  resorted  to  for 
ascertaining  the  identity  of  the  party  and  of  the  property, 
etc. —  yet  the  contract  itself  can  not  be  partly  in  writing  and 
partly  in  parol,  but  the  writings  must  contain  the  parties, 
the  terms,  price  and  a  description  of  the  property  on  their 
face,  or  by  reference.  Esmay  v.  JS'egus,  IS  111.  R.  post; 
McConnell  v.  Brillhart,  17  111.  E.  360,  and  authorities;  1 
John.  Ch.  E.  273;  1  Greenlf.  Ev.  sec.  268;  13  John.  E.  297; 
3  id.  210;  16  Wend.  E.  28;  1  K  Hamp.  E.  157;  4  Barn. 
&  Aid.  E.  595  (6  Eng.  C.  L.  E.  616);  3  Brod.  &  Bingh.  E. 
14  (7  Eng.  C.  L.  E.  328). 

It  would  be  difficult  for  any  one  to  draw  up  the  necessary 
writings,  in  detail,  to  carry  into  effect  the  proposition  con- 
tained in  defendant's  letter  of  15tli  September.  It  is  true 
the  most  essential  terms  are  in  it.  But  parties  might  well 
differ  about  the  bond  and  mortgage,  whether  interest  was 
payable  semi-annually,  annually,  or  at  the  end  of  the 
credit  —  about  the  kind  and  value  of  improvements  to  be 
made,  and  within  what  time  —  and  whether  the  brokerage 
of  two  and  a  half  per  cent,  was  to  be  a  deduction  from  the 
price.     Some  of  them,  a  court  of  equity  would,  doubtless, 
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enforce  as  in  the  usual  course  of  business  of  that  character ; 
others  present  difficulties  of  a  much  more  serious  nature. 

But  waiving  all  objection  to  the  proposition  on  these 
grounds,  we  think  the  terms  were  not  accepted.  Plaintiff's 
note  of  ITth  September  was  conditional  as  to  the  fact  of 
acceptance.  Rather  than  have  certain  persons  who  would 
not  improve  the  lots,  he  would  buy,  and  in  case  such  should 
offer  to  buy,  he  might  be  considered  as  accepting.  Should 
others  want  to  buy  and  would  take  his  lot  in  at  a  propor- 
tionate value,  he  would  rather  sell.  There  are  too  many 
contingencies,  and  no  one  could  tell  from  the  letter, 
without  inquiry  as  *to  the  happening  of  the  events  [*25T] 
referred  to,  whether  he  had  or  had  not  accepted.  It 
is  not  sucn  simple  acceptance  as  would  enable  the  defendant 
to  sue  upon. 

When  the  parties  afterward  met,  we  find  them  differing 
about  the  details  to  be  arranged  upon  the  basis  offered  in 
the  letter  —  and  this  difference  resulted  in  a  mutual  aban- 
donment of  the  negotiation  —  with  crimination  and  re- 
crimination of  each  other  as  having  backed  out  from  the 
proposition.  Yet  each  seems  to  have  endeavored  to  draw 
out  the  details  from  that  base,  with  an  honest  purpose  to 
arrive  at  a  result.  Even  the  amount  became  a  subject  "of 
dispute,  when  the  equivalent  of  $600  per  foot  was  sought 
to  be  gained,  by  increase  of  the  principal  at  six  per  cent. 

We  have  not  gone  into  tlie  figures  to  ascertain  whether 
the  plaintiff  was  right  in  his  amounts,  and  his  offer  of  title 
papers  proper,  because  we  are  of  opinion  that  the  proposition 
itself  Avas  too  indefinite  for  the  court  to  enforce,  without 
making  a  bargain  for  the  parties,  and  suoh  as  it  was,  it  was 
not  simply  and  unconditionally  accepted. 

If  there  were  no  other  difficulty  in  detailing  these  general 
terms,  it  would  be  impossible  for  the  court  to  fix  upon  the 
character  and  cost  of  the  improvements  to  be  made.  What 
shall  be  the  kind,  style  and  value  ?  one  or  twenty  thousand  ? 
Upon  this  depends  very  much  the  mortgage  security. 

Decree  affirmed. 
291 


258  I.  &  W.  R.  R.  Co.  V.  Yon  Hokn.  [April^ 

The  Illhs^ois  &  Wiscoxsi^r  Railroad  Company  v.  John  Yon 

Horn. 

A])peal  from  Cook. 

Averment  of  value  of  land  condemned  fordepot— FercZief.— The 
verdict  of  a  jury  impaneled  to  assess  the  vahie  of  a  lot  sought  to  be 
condemned  for  depot  purposes  by  a  railroad  company,  unless  it  is  man- 
ifestly against  the  evidence,  will  not  be  disturbed. 

Valuation  of  land  and  city  lots. —  Land  and  city  lots  have  no 
standai-d  value ;  and  to  arrive  at  their  proper  valuation  it  is  right  to 
take  the  opinions  of  witnesses  and  to  heai-  the  facts  upon  which  such 
opinions  ai-e  founded. 

The  facts  of  this  case  are  set  out  in  the  opini^ii.  The 
verdict  in  this  case  Avas  found  before  Manierre,  judge,  at 
November  term,  1856,  of  the  Cook  circuit  court. 

Blodgett  and  Upton,  for  appellant.  Mather  and  Taft, 
and  T.  L.  Dickey,  for  appellee. 

[*25S]  *Skinner,  J.  The  Illinois  &  Wisconsin  Railroad 
Company,  in  May,  185i,  commenced  proceedings  for 
the  condemnation,  for. depot  purposes,  of  a  lot  in  Chicago, 
belonging  to  Yon  Horn.  Yon  Horn  appealed  from  the  as- 
sessment of  damages  to  the  circuit  court,  where  a  trial  was 
had  and  a  verdict  found,  assessing  the  damages  at  $6,000. 
This  verdict,  on  motion  of  the  company,  the  court  set  aside. 
A  second  trial  resulted  in  a  verdict  of  $7,500.  Upon  ap- 
plication for  a  new  trial,  again  made  by  the  company,  Yon 
Horn  remitted  of  the  verdict  $900,  and  the  court,  overruling 
the  application  for  a  new  trial,  gave  judgment  for  $6,600. 

It  is  insisted  that  the  judgment  should  be  reversed,  be- 
cause the  verdict  is  against  the  evidence,  and  because  the 
court  permitted  the  witnesses  to  state  their  opinions,  and 
the  grounds  of  the  same,  as  to  the  value  of  the  lot.  Over 
twenty  witnesses  were  examined,  and  estimated  the  value 
of  the  lot  variously,  running  from  $1,200  to  $10,000,  exclu- 
sive of  improvements,  and  it  was  agreed  that  the  improve- 
ments were  worth  $600. 

Cited:  23  lU.  234;  100  111.  33. 
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If  the  verdict  be  not  manifestly  against  the  evidence,  this 
court  will  not  disturb  it. 

The  credibility  of  the  witnesses  was  for  the  jury;  and 
their  intelligence,  their  means  of  knowing  the  value  of  the 
property,  and  their  manner  of  testifying,  were  open  to  the 
observation  of  the  jury,  enabling  them  to  judge  what  de- 
gree of  weight  should  be  given  to  the  opinion  of  each. 

This  court  can  not,  therefore,  by  addition  and  division  of 
ligures,  or  by  finding  the  mathematical  average  estimate  of 
damages,  from  the  several  values  stated  by  the  witnesses, 
determine  upon  the  i^ropriet}?"  of  the  verdict.  "We  do  not 
deem  it  important  to  enter  upon  an  analysis  of  the  testi- 
inonj',  as  it  seems  to  us  clearly  to  justify  the  finding  of  the 
jury.       ^ 

The  general  rule  is,  that  the  best  evidence  that  exists,  or 
that  is  obtainable,  must  be  produced ;  but  this  rule  has  its 
exceptions.  WalJce?'  v.  Walker,  2  Scam.  E..  291 ;  MoKee  v. 
Ingalls,  1  id.  30 ;  Ward  v.  Salisbury,  12  111.  E.  369. 

If  land  in  this  country  had  a  standard  value,  those  con- 
versant with  the  subject  could  state,  as  a  fact,  the  value 
of  a  described  tract. 

So,  if  Chicago  lots  had  a  fixed  or  understood  market 
value  — as  grain,  most  of  the  ordinary  commodities  of  trade, 
or  the  precious  metals  —  there  would  be  no  difficulty  in 
proving  their  value  as  a  known  fact.  That  there  is  no  such 
standard  by  which  to  ascertain  the  value  of  this  lot  is  made 
abundantly  clear  by  the  evidence  in  this  case. 

The  witnesses  —  all  acquainted  with  this  kind  of 
property — "in   their   testimony,    differ  in   opinion  [*259] 
most  widely,  measuring  its  value  in  their  minds,  step 
by  step,  from  $1,200  to  §10,000.     This  could  not  be,  upon  the 
supposition  that  they  intended  to  testify  fairly,  if  there  was 
an  established  value  to  the  kind  of  property. 

In  fact,  all  know  that  the  value  of  real  estate  in  this  coun- 
try is  matter  of  estimate,  or  conclusion  of  the  mind,  arrived 
at  by  comparison  with  sales  of  like  property,  made  under 
circumstances  calculated  to  produce  competition  among  pur- 
chasers, and  develo])  the  full  value,  by  considering  its  adap- 
tation to  use,  present  and  prospective ;  its  advantages  and 
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disadvantages ;  and  upon  which,  those  equally  well  qualified 
to  judge  will  largely  disagree. 

To  describe  to  a  jury  a  piece  of  ground,  however  minutely, 
with  its  supposed  adaptations  to  use,  advantages  and  disad- 
vantages, and  demand  of  them,  upon  this  information  alone, 
a  verdict  as  to  its  value,  would  be  merely  farcical ;  and.  this, 
indeed,  is  all  that  can  be  done  to  enable  them  to  arrive  at  a 
conclusion  as  to  the  value,  unless  the  witnesses  are  allowed 
to  state  their  judgment  or  opinion,  together  with  the  facts 
upon  which  such  opinion  is  founded.  Butler  v.  Jfehrling, 
15  111.  R.  488 ;  Swif fs  Ev.  Ill ;  Kellogg  v.  Krauser,  14  Serg. 

&  Eawl.  R.  137. 

Judgment  affirmed. 


The  Illinois  Central  Railkoad  Company  v.  James  Downey. 

Error  to  Lee. 

Action  against  corporation  for  negligence  of  servants  —  Form 
of —  When  not  maintaincible. —  Case  can  not  be  maintained  against  a 
corporation  for  injuries,  wilfully  and  intentionally  committed  by  its 
servants,  and  not  occasioned  in  the  course  of  their  employment  in  the 
pursuit  of  then-  regular  business.  ^ 

The  principal  is  liable  for  the  want  of  skill,  negligence  or  carelessness  of 
the  servant,  in  an  action  on  the  case.   ' 

This  cause  was  tried  before  Drury,  judge,  and  a  jury,  at 
October  term,  1856,  of  the  Lee  circuit  court.  There  was  a 
verdict  and  judgment  for  the  defendant  in  error,  plaintiff 
below,  for  $90  and  costs. 

Glover  and  Cook  and  M.  S.  Henry,  for  plaintiff  in  error. 
S.  G.  Patrick,  for  defendant  in  error. 

1  Where  the  servants  of  a  corporation  use  the  appliances  of  the  com- 
pany, wliile  in  the  discharge  of  their  duties,  in  a  wanton  and  malicious 
manner  to  the  injury  of  others,  the  company  is  liable,  in  case.  C.  B.  & 
Q.  R.  R.  Co.  V.  Dickson,  63  111.  151.  And  where  the  act  done  was  not 
strictly  in  the  line  of  his  duty,  but  was  done  while  in  discharge  of  his 
duties,  and  was  wanton  and  malicious,  the  company  is  liable,  in  case,  for 
the  injury  resulting  from  such  act.  N.  W.  R.  R.  Co.  v.  Hack,  66  111. 
238.  If  an  act  is  done  in  the  transaction  of  the  company's  business,  al- 
though not  in  the  line  of  the  servant's  duty,  the  company  will  be  Liable, 
whether  the  act  was  wanton,  or  neglig -^nt  nierely.  C.  B.  &  Q.  R.  R. 
Co.  V.  Sykes,  96  111.  163.  But  see  review  of  these  cases  in  C.  B.  &  Q.  R. 
R.  Co.  V.  Casey,  9  Bradw.  632 ;  Arasmith  v.  Temple,  11  Bradw.  39. 
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*Skinxee,  J.  This  ^Yas  an  action  on  the  case,  [*260] 
against  the  Illinois  Central  Railroad  Company,  for 
running  their  train  of  cars  over  the  plaintiff's  team,  at  a 
road-crossing.  The  accident  and  injury  are  alleged  to  have 
been  caused  by  the  careless  and  negligent  conduct  and  man- 
agement of  the  train. ,  The  evidence  showed  that  the  com- 
pany's servants  wera  in  charge  of  the  train,  and  was 
conflicting  as  to  whether  the  accident  arose  from  the  wilful 
act  of  the  company's  servants,  from  their  carelessness,  or 
from  the  fault  and  recklessness  of  the  plaintiff.  The  court, 
on  the  part  of  the  plaintiff,  gave  the  following  instruction : 

"  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ants were  driving  an  engine  along  their  track,  across  a 
street,  and  that,  while  so  doing,  they  drove  said  engine 
against  the  team  of  plaintiff,  they  are  liable  for  the  damages 
then  and  there  done  b}"  said  engine  to  said  team,  whether 
the  injury  was  committed  wilfully  or  accidentally.  That  it 
w^as  the  duty  of  the  defendants  so  to  use  their  own  rights  as 
not  to  injure  others;  and  unless  the  plaintiff  Avantonly 
placed  or  continued  his  property  in  the  way  of  destruction, 
he  is  entitled  to  damages,  to  be  assessed  by  the  jury,  for  the 
injury  done  to  it,  whether  it  be  wilfully,  carelessly  or  acci- 
dentally done.  But  if  the  jury  believe,  from  the  evidence, 
that  the  plaintiff,  or  his  agents  or  servants,  by  his  or  their 
carelessness,  negligence  or  misconduct,  contributed  to  the 
accident,  then  the  defendants  are  not  hable." 

If  the  running  over  the  plaintiff's  team  was  a  mere  acci- 
dent, happening  without  the  fault  of  the  company,  or  the 
negligence  of  their  servants,  they  are  not  liable  for  the  in- 
jury ;  and  if  the  injury  was  caused  by  the  mere  wilful  act 
of  the  company's  servants,  and  not  in  execution  and  further- 
ance of  the  business  in  which  they  were  employed,  the  com- 
pany is  not  liable  in  this  form  of  action.  Case  can  not  be 
maintained  against  a  corporation  for  injuries  wilfully  and 
intentionally  committed  by  its  servants,  and  not  produced 
in  the  course  of  their  employment,  in  doing  the  business  for 
which  they  are  employed.  It  is  for  the  negligence,  unskil- 
fulness  or  carelessness  of  the  servant,  where  the  injury  is 
attributable  to  the  conduct  of  the  servant  or  agent,  that  the 
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master  or  principal  is  liable  in  an  action  on  tlie  case.     1 
Chitty's  PL  127,  12S,  129,  130,  131   and  132;    Fuller  v. 
Voght,  13  111.  E.  278;  Armstrmg  v.  Cooley,  5  Gil.  K.  509. 
Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


[*261]  *Thatchee  Blake  -y.  Charles  Dow. 

Aj^jyeal  from  Winnebago. 

In  an  action  of  trespass  quare  clausum  fregit,  it  is  sufficient  to  show  in 
defense  authority  to  gather  the  corn,  and  to  feed  cattle  upon  the  stalks 
after  the  harvest.  It  is  the  province  of  the  jury  to  determine  upon 
the  weight  of  the  evidence. 

The  statement  of  the  case  is  made  in  the  opinion  of  the 
court.  The  case  was  tried  before  Sheldon,  judge,  and  a 
jury,  at  September  term,  1855,  of  the  Winnebago  circuit 
court.  There  was  a  verdict  and  judgment  for  the  defend- 
ant, the  appellee  in  the  court  below.  The  motion  for  a  new 
trial  was  overruled.  The  plaintiff  below  brought  this 
appeal. 

T.  L.  Dickey,  for  appellant.     J.  L.  Loop,  for  appellee. 

Skinner,  J.  This  was  an  action  of  trespass  quare  clausum 
fregit. 

The  defendant  below  pleaded  not  guilty,  with  notice  of 
special  matter  in  defense ;  that  before  the  committing  of  the 
supposed  trespasses,  the  plaintiff  and  defendant  made  a  cer- 
tain contract,  whereby  the  defendant  agreed  to  gather 
certain  corn  of  the  plaintiff  standing  upon  the  close  in  ques- 
tion, in  consideration  whereof  the  plaintiff  agreed  that  the 
defendant  should  have  therefor  the  stalks  and  the  privilege 
of  depasturing  the  close  after  the  harvesting  of  the  corn; 
that  the  defendant  did,  in  pursuance  of  the  contract,  gather 
the  corn,  and  after  the  gathering  thereof  depasture,  etc., 
and  that  these  were  the  same  supposed  trespasses  alleged. 

The  cause  was  tried  by  jury,  who  found  the  defendant 
not  guilty,  and  the  court  refused  a  new  trial.  The  defendant 
proved  the  contract  alleged,  performance  of  the  same  by 
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him,  and  that  the  cattle,  proved  bj  the  plaintiff  to  have 
been  in  the  close  in  question,  were  not  in  the  ungathered 
corn,  but  were  kept  upon  the  close,  where  the  corn  was 
gathered,  for  the  purpose  of  feeding  the  stalks.  The  evi- 
dence was  conflicting  as  to  whether  the  cattle  were  in  the 
portion  of  the  close  where  the  corn  was  ungathered.  It  was, 
however,  the  province  of  the  jur}^  to  determine  upon  the 
weight  and  preponderance  of  the  evidence ;  and  the  facts 
stated  in  defense,  and  which  thev  were  authorized,  from  the 
evidence,  to  find  proved,  aside  from  any  question  about  the 
fence,  gave  the  defendant  the  riglit  to  depasture  the  stalks 
of  the  gathered  corn  upon  the  close,  and  were  a  good 
defense. 

"The  court,  therefore,  properly  refused  to  disturb  [*262j 
the  verdict,  and  we  find  no  error  in  the  record. 

Judginent  affirmed. 


Samuel  T.  Stillson  et  al.  v.  Warren  Hill. 
Aj)2)eal  from,  La  Salle  County  Court. 

Action  against  defendants  as  partners — Pleas  in  abatement  and 
of  non  assum2)sit. —  A  plea  in  abatement  denying  a  copartnership,  by 
one  of  several  defendants,  is  not  waived  by  liis  filing  at  the  same  time 
a  plea  of  non  assumjjsit;  these  pleas  put  in  issue  not  only  the  existence 
of  the  partnership,  but  the  whole  cause  of  action,  and  may  be  tried 
as  one  issue. 

This  case  is  stated  in  the  opinion  of  the  court.  The 
cause  was  tried  before  Cotton,  judge,  of  the  La  Salle  county 
court,  and  a  jury,  at  December  term,  1855,  of  that  court. 
There  was  a  judgment  in  favor  of  the  plaintiff  below  for 
$371.34,  and  costs.  A  motion  for  a  new  trial  was  denied. 
The  county  court  refused  to  instruct  the  jury  that  the  plea 
in  abatement  was  not  waived  by  the  filing  of  the  plea  of 
the  general  issue. 

BusHNELL  and  Gray,  for  appellants.  Glover  and  Cook, 
for  appellee. 

Cited  :  23  HI.  383 ;  53  lU.  368 ;  70  111.  90 ;  78  111.  236. 
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Skixner,  J.  Hill  sued  Hallock  and  StiDson  in  assumpsit, 
declaring  against  them  as  partners.  Stillson  filed  a  plea  in 
abatement,  denying  the  alleged  partnership,  and  also  a  plea 
of  non  assu)7ipsit.  The  court  treating  the  plea  in  abate- 
ment as  waived  by  the  plea  to  the  action,  the  cause  was 
tried  upon  the  general  issue  and  judgment  rendered  for  the 
])laintiff.  The  question  for  determination  is,  whether  Still- 
son  oy  his  plea  of  non  assumpsit  waived  his  plea  in  abate- 
ment. 

At  common  law,  pleas  in  abatement  are  regarded  as 
dilatory  defenses,  which  do  not  go  to  the  merits  of  the 
action,  and  operate,  if  sustained,  to  defeat  the  present  suit 
onl}'',  and  not  to  determine  the  merits  of  the  controversy, 
or  to  bar  another  action  for  the  same  cause ;  and  such  pleas 
are  first  in  the  order  of  pleading.  And  at  common  law  the 
plaintiff  suing  the  defendants  as  partners,  to  maintain  his 
action,  under  the  general  issue,  must  prove  the  partnership 
out  of  which  the  joint  liability  arises ;  and  a  plea  to  the 
action,  or  in  bar,  waives  a  plea  in  abatement.  Our  statute 
has  changed  the  common  law  rule  of  evidence  in 
[*263]  this  respect,  by  dispensing  *with  proof  of  partner- 
ship, under  the  general  issue,  and  with  it,  we  think, 
the  rule  of  pleading.     Statutes  of  1856,  j).  542. 

In  the  case  of  Warren  v.  Chambers^  12  111.  R.  124,  this 
court  held  that,  "  In  all  cases,  except  Avhere  the  foundation 
of  the  action  is  an  instrument  in  writing,  the  execution  of 
which  is  denied  by  plea,  verified  by  affidavit,  whether  the 
action  be  upon  contracts  express  or  implied,  in  writing  or 
by  parol,  the  defendants  who  are  sued  as  partners  can  only 
put  in  issue  that  fact  by  filing  a  plea  in  abatement,  specially 
denying  the  partnership  or  joint  liability;"  and  that  where 
the  foundation  of  the  action  is  an  instrument  in  writing,  the 
defendant  may  put  in  issue  the  partnership  or  joint  liability 
dependent  thereon,  either  by  plea  in  abatement  denying  the 
partnership,  or  by  plea  in  bar,  verified  by  affidavit,  den3nng 
the  execution  of  the  instrument  sued  on.  It,  therefore,  fol- 
lows from  this  construction  of  the  statute,  that  a  defendant 
sued  jointly  with  another  as  partners  is  compelled  to  plead 
in  abatement  denying  the  partnership,  to  avoid  the  legal 
admission  of  his  joint  liability.     Unless,  then,  he  may  also 
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plead  to  the  action,  he  may  be  deprived  of  defenses  avail- 
able at  common  law,  and  material  to  the  proper  administra- 
tion of  justice ;  for,  if  he  pleads  in  abatement  denying  the 
partnership,  upon  the  existence  of  which  his  joint  liability 
depends,  and  the  issue  is  found  against  him,  the  judgment 
is  final;  and,  if  he  pleads  in  bar,  he  admits  the  partnership 
and  consequent  joint  liability.  1  Chitty's  PI.  466 ;  McCartee 
V.  Chamiers,  6  Wend.  E.  649.  The  legislature  could  not 
have  intended  such  consequence,  or  to  change  the  legal 
rights  of  parties,  except  to  dispense  with  proof  in  the  cases 
named  in  the  statute,  where  the  defendant  could  not  deny, 
under  oath,  the  fact  alleged. 

It  is  true  the  view  we  take  gives  a  plea  in  abatement, 
denying  the  partnership,  the  same  effect  that  a  plea  in  bar 
and  sworn  to,  denying  the  same  alleged  fact,  would  have,  if 
allowed ;  but  this  result  seems  inevitable  to  maintain  sub- 
stantial common  law  rights  of  defendants.  We  hold  that 
Stillson,  by  his  plea  of  7ion  assumj>sit,  did  not  waive  his  plea 
in  form  in  abatement,  and  that  the  two  pleas  put  in  issue 
not  only  the  existence  of  the  partnership,  but  the  entire 
cause  of  action,  and  might  be  tried  as  one  issue. 

Judgment  reversed. 


*rKAK'cis  HoPKiNsoN  v.  The  People.  [*264] 

Error  to  Bureau. 

Assault  with  intext  to  murder — What  is. —  It  does  not  follow,  in 
the  trial  of  an  indictment  for  an  assault  with  intent  to  murder,  that  if 
A.  had  been  killed  by  a  pistol  shot,  it  would  have  been  murder ;  that 
because  the  killing,  had  it  occurred,  would  not  have  been  justifiable, 
therefore  the  shooting  of  a  pistol  by  B.  amounted  to  an  assault  with 
intent  to  murder. 

If  the  circumstances  attending  the  assault  were  such  as  to  justify  a 
reasonable  conclusion  in  the  mind  of  B.  of  impending  danger  of  seri- 
ous bodily  injury,  and  he  discharged  his  pistol  solely  from  the  instincts 
of  self-preservation,  he  would  not  be  guilty,  although  he  was  not  in 
any  actual  danger. 

The  juiy  should  determine  under  what  circumstances  the  assault  was 
made,  and  the  insti*uctions  should  be  given  hypothetically,  and  not 
assume  the  existence  of  a  certain  state  of  facts. 
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Cited:  39  m.  28;  74  lU.  231. 
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The  opinion  of  the  court  furnishes  a  statement  of  the  case. 
This  cause  was  tried  before  Hollister,  judge,  at  October 
term,  1S55,  of  the  Bureau  circuit  court.  Hopkinson  was 
found  guilty  and  prosecutes  this  writ  of  error. 

M.  T.  Peters  and  G,  W.  Stipp,  for  plaintiff  in  error.  "W". 
BusHNELL,  state's  attorne}^,  for  the  people. 

Skixxer,  J.  This  was  an  indictment  against  Hopkinson 
for  an  assault  upon  Cummings  with  intent  to  murder.  The 
evidence  showed  that  on  the  evening  prior  to  the  alleged 
assault,  the  parties  met  and  had  some  words,  whereupon 
Cummings  caught  Hopkinson  by  the  throat  and  choked  him 
down,  and  that  Hopkinson,  on  getting  loose  from  Cum- 
mings' hold,  ran  off;  that  the  next  day  they  again  met  with 
others,  when  Cummings  accosted  Hopkinson,  referring  to 
their  previous  difficulty,  telHng  him  to  "standoff;"  that 
Hopkinson  then  drew  a  pistol;  that  Cummings  advanced 
upon  Hopkinson,  telling  him  to  "  put  up  his  pistol,"  and 
Hopkinson  retreated,  or  fell  back,  calling  to  Cummings  to 
*'  stand  back  or  he  would  shoot  him,"  when  Hopkinson 
fired,  but  without  effect,  and  fled,  Cummings  chasing  him. 

The  jury  found  the  defendant  guilty  and  the  coui^t  refused 
a  new  trial.  The  court  gave,  on  the  part  of  the  people,  the 
following  instructions: 

1st.  "  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant in  April  last,  and  within  this  county,  made  an 
assault  upon  John  Cummings,  with  a  pistol,  under  such  cir- 
cumstances that,  if  Cummings  had  been  killed,  such  Idlling 
would  have  been  murder,  then  the  jury  are  bound  by  law 

to  find  the  defendant  guilty. 
[*2G5]  *2d.  "The  fact  that  Cummings  had  spoken  dis- 
paragingly of  defendant's  work,  or  told  him  to  put 
up  his  pistol,  or  advanced  toward  him,  without  any  threat, 
or  offer  of  violence,  would  not  justify  defendant  in  using  a 
deadly  weapon,  and  if  he  did  use  a  deadly  weapon  in  assault- 
in":  Cummings,  under  such  circumstances,  and  Cumminos 
had  been  killed  thereby,  then  the  defendant  would  have 
been  guilty  of  murder. 

3d.  "  The  killing  of  Cummings,  if  it  had  resulted  from 
defendant's  assault,  would  not  have  been  justifiable  or  ex~ 
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disable,  unless  the  danger  to  Hopkinson  was  so  great  that 
in  order  to  save  his  own  life  or  prevent  his  receiving  great 
boddy  harm,  the  killing  of  Cummings  was  absolutely 
necessary. 

4th.  "  If  Cummings  had  been  intentionally  killed  in  the 
assault  bv  defendant,  the  defendant  would  have  been  ffuiltv 
of  murder,  miless  he  had  received  a  serious  and  highly  pro- 
voking injury,  and  was  roused  thereby  to  an  irresistible 
passion,  or  that  the  killing  of  Cummings  was  necessary  to 
save  defendant  from  being  kdled,  or  from  receiving  great 
bodih"  injmy." 

It  is  true,  if  the  circumstances  were  such  that  if  Cum- 
mings had  been  killed  by  the  shot,  it  would  have  been  mur- 
der, the  defendant,  failing  to  kill,  would  have  been  guilty 
of  an  assault  with  intent  to  murder ;  but  it  does  not  follow 
that  because  the  killing,  had  it  occurred,  would  not  have 
been  justifiable  or  excusable,  that,  therefore,  the  shooting 
amounted  to  an  assault  with  intent  to  murder.  Justifiable 
homicide  is  the  taking  of  human  life  in  the  necessary  de- 
fense of  one's  person  against  violence ;  in  the  defense  of  his 
property  or  habitation  against  those  endeavoring  to  commit 
a  felonv,  or  to  enter  the  habitation  in  a  violent,  riotous  or 
tumultuous  manner,  with  intent  to  commit  violence  to  per- 
sons therein,  from  unavoidable  necessity,  or  under  judgment 
of  the  law.  Excusable  homicide  is  the  unfortunate  or  acci- 
dental killing  of  another,  without  intention,  and  in  doing  a 
lawful  act  with  ordinary  circumspection.  And  '•  all  other 
instances  standing  upon  the  same  footing  of  reason  and  jus- 
tice." come  within  these  rules.  Criminal  Code,  sees.  33,  36, 
37  and  38. 

The  circumstances  attending  the  killing  may  be  such  that 
the  act  is  neither  justifiable  nor  excusable,  and  still  not  be 
murder. 

It  may  amount  to  manslaughter  only,  in  which  case,  had 
death  not  ensued,  the  person  assaulting  could  not  be  guilty 
of  an  assault  with  intent  to  murder.  Ibid.  sees.  25,  26,  27 
and  28. 

The  apparent  object,  or,  at  least,  tendency  of  the  three 
first  instructions  was  to  give  the  jury  to  understand,  that  if 
Cummings  had  been  killed  by  the  shot,  and  the  circum- 
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stances  in  such  case  "^ould  not  have  justified  or  ex- 
[*2661  cused  the  act,  the  ""defendant  would,  therefore,  be 
guilty  of  the  crime  charged.  If  the  circumstances 
attending  the  assault  were  such  as  to  justify  a  reasonable 
conclusion,  in  the  mind  of  Hopkinson,  of  impending  danger 
of  serious  bodily  injury  from  Cummings,  and  he  acted  from 
the  instincts  of  self-preservation  and  not  from  motives  of 
mahce  or  revenge,  he  could  not  be  guilty  of  the  crime 
charged,  although,  in  fact,  there  was  no  actual  danger. 
Ibid.  sees.  33  and  52 ;  Campbell  v.  The  People,  16  111.  R.  IT. 

The  second  instruction  is  objectionable  in  assuming  a  cer- 
tain state  of  facts  to  exist,  and  from  which  the  jury  might 
conclude  they  were  deemed  by  the  court  estabhshed.  It 
was  for  the  jur}"  to  determine  under  what  circumstances 
the  assault  was  made,  and  the  instruction  should  have  simply 
stated  the  law  hypothetically,  arising  out  of  the  given  state 
of  facts,  that  is,  if  so  found  by  the  jury.  Sherman  v.  Dutch, 
16  111.  E.  2S3 ;    Wall  v.  Goodenow,  id.  415. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Dennis  Coughlin  v.  The  People. 
Error  to  Recorder'' s  Court  of  Chicago. 

Instructions  as  to  credibility  of  witness. —  It  is  not  proper,  where 
a  witness  lias  been  examined,  and  leaves  the  court,  so  that  he  can  not 
again  be  found,  as  appears  by  a  return  to  an  attachment  against  him, 
to  instruct  the  jury  that  it  is  probable  the  witness  avoids  further  ex- 
amination, thereby  prejudicing  liis  credibility. ' 

Irrelevant  instructions. —  Such  instructions  only  should  be  given  as 
are  based  upon  legitimate  evidence  in  the  case,  and  if  irrelevant  in- 
structions properly  stating  abstract  principles  of  laws  are  given,  which 
are  calculated  to  mislead  the  jury,  it  will  be  error. 

Negative  testimony  —  TF/iaf  not. —  If  Avitnesses  with  proper  oppor- 
tunity of  knowing,  being  faithworthy,  state  positively  that  an  indi- 
vidual did  not  strike  a  blow,  it  is  not  negative  proof ;  and  is  as  much 
entitled  to  weight  as  the  affirmative  testimony  of  others,  who  state 
that  they  saw  him  strike  the  blow. 

Cited:  20  lU.  464,  485;  21  lU.  319. 
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The  plaintiff  in  error  was  tried  and  convicted  of  an  assanlt 
Avith  a  deadly  weapon  before  the  recorder's  court  of  the  city 
of  Chicago,  -R.  S.  Wilson  presiding.  He  sued  out  this  ^vrit 
of  error  upon  the  statement  of  the  case,  as  disclosed  by  the 
opinion  of  the  court. 

B.  S.  MoEEis  and  T.  Hotne,  for  plaintiff  in  error.  "W. 
BusHNELL,  state's  attorney,  for  the  people. 

Skinnee,  J.  This  was  an  indictment  against  Coughlin 
for  an  assault  with  a  deadly  weapon  on  one  Higgins. 
The  evidence  ^showed  that  the  defendant,  who  was  ['^267] 
a  police  officer  of  Chicago,  with  others  (for  the 
alleged  purpose  of  suppressing  a  riot),  arrested  one  Harrison 
and  had  him  in  custodv,  when  Hig2:ins  interfered  on  behalf 
of  the  prisoner;  that  while  the  officers  were  endeavoring- 
to  force  Harrison  through  the  crowd  on  their  wav  to  the 
prison,  Higgins  was  knocked  down  with  a  club.  Several 
witnesses,  on  the  j)art  of  the  people,  testified  that  the  de- 
fendant struck  the  blow,  and  several,  on  the  part  of  the 
defendant,  testified  that  they  saw  what  passed,  so  far  as 
the  defendant  was  concerned,  and  that  he  did  not  strike 
the  blow ;  and  two  testified  that  they  saw  another  person 
strike  it,  and  that  the  defendant  did  not. 

One  Powell,  one  of  the  witnesses  for  the  defendant,  hav- 
ing been  sworn  and  his  examination  concluded,  was,  during 
the  further  progress  of  the  trial,  called,  and  failing  to  ap- 
pear, an  attachment  issued  against  him  and  was  returned 
''  not  found."  The  court,  on  the  part  of  the  people,  in- 
structed the  jury  as  follows:  "  If  the  jury  believe,  from  the 
evidence,  that  Higgins,  Meacham,  Harrison,  Hyde,  Gaylord 
and  Demary  are  tmthful  witnesses,  and  that  they  swear 
positively  to  the  fact  that  the  defendant  struck  Higgins, 
such  positive  evidence  should  receive  more  consideration  than 
any  negative  evidence  there  may  be  in  the  case." 

"  If  the  jury  believe,  from  the  evidence,  that  Powell,  since 
he  left  the  stand,  has  secreted  himself,  or  kept  out  of  the 
way  of  the  officers  to  prevent  being  recalled  as  a  witness  in 
this  case,  such  fact,  if  proved,  should  be  considered  in  de* 
termining  as  to  the  credibility  of  Powell's  statements." 

Although  it  is  the  duty  of  witnesses  not  to  depart  the 
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court  before  the  evidence  is  closed,  unless  discharged  by  the 
court,  yet  all  conversant  with  judicial  proceedings  know 
they  often  do,  without  any  improper  motive,  supposing  their 
presence  no  longer  required.  The  process  of  attachment 
and  return  of  "  not  found,"  issued  and  returned  upon  the 
trial,  where  the  witness,  as  in  this  case,  resides  in  a  populous 
<5ity,  can  not  be  sufficient  to  justify  the  presumption  of  eva- 
sion of  service  and  of  design  to  avoid  further  examination. 
The  only  effect  the  instruction  as  to  Powell's  testimony 
could  have  had  was  to  point  the  jury  to  the  facts  of  his 
non-appearance  when  called,  and  the  issuing  and  return  of 
the  attachment,  as  raising  the  presumption  that  he  avoided 
further  examination,  and  thereby  prejudicing  his  credibility. 
It  would  be  unfair  to  the  witness,  whose  character  is  thus 
involved,  to  attach  to  these  facts  such  legal  consequence. 

Such  instructions  only  should  be  given  as  are  based  upon 
legitimate  evidence  in  the  case;  and  if  an  irrelevant  instruc- 
tion be  given,  although  it  be  unobjectionable  as  an 
[*26S]  abstract  ^proposition  of  law,  which. is  calculated  to 
mislead  the  jury  and  affect  their  conclusion  upon  the 
issue  submitted  to  them,  it  will  be  error.  Humphreys  v. 
Collier,  1  Scam.  R.  47;  Stout  v.  Williams,  2  id.  67;  Hill  v. 
Ward,  2  Gil.  K  285;  Denmaii  v.  Bloomer,  11  111.  R.  177; 
McKinley  v.  Watkins,  13  111.  E..  140 ;  Baxter  v.  The  People, 
3  Gil.  E.  368.  The  instruction  in  relation  to  positive  and 
negative  evidence  evidently  assumes  that  the  evidence-  of 
those  who  testified  that  the  defendant  did  not  strike  the 
blow  is,  in  the  legal  sense,  negative  evidence,  and  the  jury 
probably  so  acted  upon  the  instruction. 

Those  witnesses,  if  they  had  the  same  opportunity  of 
knowing  what  the  defendant  did  do  on  the  occasion,  and 
were  equally  faith  worthy  and  likely  to  know  and  remember 
the  facts  with  those  who  testified  that  the  defendant  did 
strike  the  blow,  were  entitled  to  equal  credit,  and  their 
statements  should  have  had  equal  weight  and  consideration. 
Their  testimony  was  as  positive,  as  to  the  fact  in  controversy. 
as  the  testimony  of  the  people's  witnesses,  and  if  they  had 
equal  honesty,  ability  and  opportunity  of  knowing  what  did 
transpire,  and  memory,  their  testimony  would  have  had  the 
same  weight  on  a  mind  seeking  to  ascertain  truth.     An 
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alibi,  established  as  a  fact  in  the  mind  of  the  juror,  would 
exclude  the  conclusion  of  guilt;  because  the  accused  could 
not,  according  to  all  human  understanding,  have  the  quality 
of  ubiquity ;  he  could  not,  at  the  same  time,  have  been  both 
where  the  criminal  act  was  committed  and  at  another  place. 
Yet  the  evidence,  in  such  case,  rendering  it  impossible 
that  the  accused  could  have  committed  the  crime  charged, 
is  as  much  negative  evidence  as  the  testimony  of  those  wit- 
nesses who  saw  what  passed,  and,  testifying  positively  and 
minately,  swore  that  the  defendant  did  not  strike  the  blow. 
If  the  witnesses,  on  the  part  of  the  defendant,  had  simply 
testified  that  they  did  not  see  the  defendant  strike  Higgins, 
or  that  they  did  not  see  the  blow  struck,  this  would,  in  the 
legal  sense,  have  been  negative  evidence;  for  their  testi- 
mony, although  the  alleged  fact  existed,  might  well  be 
accounted  for  without  imputing  to  them  the  crime  of  per- 
jury. 

It  might  be  that  they,  although  present,  did  not  see  the 
blow  struck,  but  it  could  not  be  that  any  one  saw  what  did 
not  occur,  or  that  an  act  was  done  by  one  not  having  the 
ability,  under  the  established  state  of  facts,  to  do  it.  1 
Starkie's  Ev.  579 ;  Gorham  v.  Peyton,  2  Scam.  K.  363. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


k 
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Error  to  CooTc. 

iNDlcmrENT  FOR  MURDER. —  In  an  indictment  for  murder,  the  omission 
of  the  word  '*  there,"  after  the  words  "  then  and,"  in  that  part  of  it 
whicli  charges  the  felonious  assault,  is  immaterial,  where  the  aver- 
ment of  the  place  is  found  in  the  same  connection,  and  is  necessarily 
referred  to. 

Conviction  after  change  of  venue  —  Order  that  prisoner  remain  in 
jail  of  county  where  convicted. —  It  is  not  erroneous,  after  a  change  of 
venue,  upon  a  conviction  for  murder,  to  order  that  the  prisoner  re- 
main in  the  jail  of  the  cojmty  where  he  is  convicted,  and  where  the 
sentence  of  death,  which  is  the  punishment,  is  to  be  imposed. 

The  indictment  of  the  plaintiff  in  error,  for  the  murder 
of  Roman  Morris,  was  found  in  the  county  of  Lake.     He 
was  tried  and  convicted  by  a  jury  of  that  county. 
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The  court  awarded  him  a  liew  trial,  and,  at  his  instance, 
the  venue  was  changed  to  Cook  coimt}^,  The  cause  was 
tried  by  a  jury  in  the  Cook  circuit  court,  at  the  March  term, 
1857,  and  the  jury  found  the  defendant  guilty  in  manner 
and  form  as  charged  in  the  indictment. 

The  defendant  moved  in  arrest  of  judgment,  and  also 
for  a  new  trial,  both  of  which  motions  were  overruled,  and 
judgment  was  pronounced  against  the  prisoner,  upon  the 
verdict  aforesaid,  which  judgment  is  in  these  words : 

"  That  the  said  defendant,  "William  Jackson  alias  David 
Jones,  be,  by  the  sheriff  of  Cook  county,  taken  from  the 
bar  of  this  court  to  the  common  jail  of  Cook  county,  from 
whence  he  came,  and  from  thence,  on  the  IJfth  day  of  May 
next^  hetween  the  rising  of  the  sun  and  the  going  down  thereof 
to  the  jplace  of  execution^  and  that  he  he  then  a/nd  there  hung 
hy  the  neck  until  he  is  dead^''  etc. 

The  defendant  sued  out  a  writ  of  error  and  obtained  a 
supersedeas  from  this  court,  and  now  assigns  for  error,  in 
substance,  the  insufficiency  of  the  indictment,  the  insuffi- 
ciency of  the  verdict,  the  insufficiency  of  the  judgment. 

The  ground  on  which  this  court  granted  a  supersedeas 
was  the  omission  of  the  words  "  of  which  "  (mortal  wounds 
the  said  Roman  Morris  died),  and  which  omission  would 
leave  it  uncertain  whether  the  said  Morris  was  killed  by  the 
blows  of  the  prisoner,  or  died  a  natural  death. 

The  record  upon  which  said  stijpersedeas  was  granted  did 
show  this  omission ;  but  the  state's  attorney  has  procured 
the  original  indictment,  certified  by  the  judge  of  the  Cook 
circuit  court,  which  is  ready  for  the  inspection  of  the  court, 
and  shows  that  the  words  "  of  which  "  were  in  said  original 
indictment.     The  indictment  is  as  follows: 

"  The  grand  jurors  chosen,  selected  and  sworn,  in 
[*270]  and  for  -the  county  of  Lake,  in  the  state  of  Illinois, 
in  the  name  and  by  the  authority  of  the  state  of 
Illinois,  upon  their  oaths  present,  that  William  Jackson  alias 
David  Jones,  late  of  said  county,  ofi  the  4th  day  of  August, 
in  the  year,  etc.,  at  the  county  aforesaid,  in  and  upon  one 
Roman  Morris  in  the  peace  of  the  said  people,  then  and 
there  being,  did,  then  and  there,  unlawfully,  feloniously, 
wilfully,  and  of  his  malice  aforethought,  make  an  assault, 
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and  that  tlie  said  William  Jackson  alias  David  Jones,  with 
a  certain  stick,  of  the  length  of  three  feet  and  of  the  thick- 
ness of  three  inches,  which  he,  the  said  "William  Jackson 
alias  David  Jones,  in  his  hands  then  and  there  had  and  held, 
in  and  upon  the  right  side  of  the  head,  and  the  right  jaws, 
and  in  and  upon  the  back  of  the  neck  and  spine  of  him,  the 
said  Eoman  Morris,  did,  then  and  there,  unlawfully,  feloni- 
ously, AvilfuUy,  and  of  his  malice  aforethought,  strike,  beat 
and  wound,  giving  to  the  said  Roman  Morris,  then  and 
with  the  stick  aforesaid,  several  mortal  wounds  and  bruises, 
of  which  said  mortal  wounds  and  bruises  he,  the  said 
Eoman  Morris,  on  the  day  and  year  last  aforesaid,  at  the 
countv  aforesaid,  died. 

"  And  so,  the  grand  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  say,  that  the  said  William  Jackson  alias  David 
Jones,  him,  the  said  Eoman  Morris,  in  manner  and  form 
aforesaid,  on  the  day  and  3^ear  last  aforesaid,  at  the  county 
aforesaid,  unlawf uU}',  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  kill  and  murder,  contrary,"  etc.,  etc. 

The  instructions  given,  on  the  part  of  the  people,  by 
Manieeee,  judge,  who  tried  the  case,  are  as  follows: 

"  Murder  is  the  unlawful  killino^  of  a  human  beins;  in  the 
peace  of  the  people,  with  malice  aforethought,  either  ex- 
press or  implied  by  law. 

"  Malice  includes  not  only  anger,  hatred  and  revenge,  but 
every  other  unlawful  and  unjustifiable  motive, 
p  "  Malice  is  not  confined  to  ill  will  toward  an  individual, 
but  is  intended  to  denote  an  action  flowing  from  any  wicked 
and  corrupt  motive  —  a  thing  done  with  a  wicked  mind, 
where  the  fact  has  been  attended  with  such  circumstances  as 
evince  plain  indications  of  a  heart  regardless  of  social  duty, 
and  fatally  bent  on  mischief ;  hence  malice  is  implied  from 
any  deliberate  or  cruel  act  against  another,  however  sudden, 
which  shows  an  abandoned  and  malignant  heart. 

"  If  the  jui:y  shall  find,  from  the  evidence,  that  the  kill- 
ing of  Eoman  Morris  has  been  proved  as  charged,  then  any 
defense  which  the  defendant  may  rely  upon  in  justification 
or  excuse  of  the  act,  or  to  reduce  the  killing  to  the  grade 
[  of  manslaughter,  it  is  incumbent  on  the  defendant  satis- 
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factorily  to  establish  such  defense,  unless  the  proof  thereof 

arise  out  of  the  evidence  produced  against  him." 
p2Tl]  ■^The  people  ask  these  instructions :  "  If  the  killing 
of  the  person  mentioned  in  the  indictment  be  satis- 
factorily shown,  beyond  all  reasonable  doubt,  to  have  been 
the  act  of  the  defendant,  then  the  law  pronounces  it  mur- 
der, unless  the  defendant  has  shown,  or  it  appears  by  the 
evidence  for  the  people,  that  circumstances  existed  excusing 
or  justifying  the  act,  or  mitigating  it  so  as  to  make  it  man- 
slaughter.    Eev.  Stats.  1845,  p.  157,  sec.  40. 

"  If  the  jury  believe  from  the  evidence  that  the  defendant 
killed  Eoman  Morris,  and,  as  charged,  under  circumstances 
showing  no  considerable  provocation,  but  show^ing  an  aban- 
doned and  malignant  heart  on  the  part  of  the  defendant, 
the  law  pronounces  it  murder.  Rev.  Stats.  1815,  p.  155, 
sec.  24. 

"  If  the  killino'  is  shown  bv  the  evidence  to  have  been  the 
act  of  the  defendant,  as  charged,  and  if  the  jury  believe, 
also,  that  the  defendant  did  not  intend  to  kill,  but  only  to 
disable  the  deceased,  so  that  he  might  feloniously  possess 
himself  of  money  or  property  on  the  person  of  the  deceased, 
it  is  murder.    Rev.  Stats.  1845,  p.  155,  sec.  28. 

''  The  law  presumes  that  a  person  intends  all  the  natural, 
probable  and  usual  consequences  of  his  acts ;  that  when  one 
person  assails  another  violently  with  a  dangerous  weapon 
likely  to  kill,  not  in  self-defense,  and  not  in  a  sudden  heat 
of  passion,  caused  by  a  provocation  apparently  sufficient  to 
make  the  passion  irresistible  or  involuntary,  and  the  life  of 
the  party  thus  assailed  is  actually  destroyed  in  consequence, 
then  the  legal  or  natural  presumption  is  that  death  or  great 
bodily  harm  was  intended ;  in  which  case  the  law  implies 
malice,  and  such  killing  would  be  murder, 

"  It  is  the  duty  of  the  jury  to  treat  and  consider  any  con- 
fessions proven  to  have  been  made  by  the  defendant  pre- 
cisely as  any  other  testimon}^;  and  hence,  if  the  jury  believe 
the  whole  confession  to  be  true,  they  wiU  act  upon  the  wdiole 
as  truth.  But  the  jury  may  believe  that  which  charges  the 
])risoner,  and  reject  that  which  is  in  his  favor,  if  they  see 
sufficient  grounds  in  the  evidence,  or,  in  any  inherent  im- 
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probability  in  the  statement  itself,  the  jury  are  at  liberty  to 
judge  of  it  like  other  evidence,  by  all  the  circumstances  of 
the  case. 

"  Xo  provocation  by  words  only,  however  opprobrious, 
will  mitigate  an  intentional  killing,  so  as  to  reduce  the  kill- 
ing to  manslaughter. 

"  And  although  the  jury  may  believe  from  the  evidence 
that  opprobrious  epithets  were  used  by  the  deceased  to  the 
defendant,  yet  if  the  jury  further  believe  from  the  evidence 
that  the  defendant  immediately  revenged  himself  by  the 
use  of  a  dangerous  and  deadly  weapon,  in  a  manner  likely 
to  cause  the  death  of  Eoman  Morris,  and  did  thereby 
cause  his  death,  *as  charged,  then  the  defendant  is  [""272] 
guilty  of  murder,  and  the  jury  ought  so  to  find. 

"  A  reasonable  doubt  requires,  in  law,  that  there  should 
be  more  than  a  ha.ve possihiliif/  of  the  defendant's  innocence, 
but  a  reasoiuible  doubt  grows  out  of  the  unsatisfactory  nature 
of  evidence  —  such  a  doubt  as  would  induce  a  reasonable 
man  to  say,  '  1  am  not  satisfied  that  the  defendant  is  guilty.'' 
3  Gilm.  R.  661,  bottom  paragraph. 

'"'' K  reasonable  doubt  is  not  such  a  doubt  as  requires  the 
ingenuity  of  a  man's  mind  to  invent,  or  an  effort  or  search  to 
find.  It  is  not  such  as  may  be  made  to  appear  by  imagin- 
ing the  possible  existence  of  facts  not  proved.  But  a  reason- 
able doubt  is  only  such  as  arises  upon  consideration  of  all 
the  facts  which  are  actually  in  proof,  and  because  of  which 
the  mind,  acting  reasonabl}^,  is  still  unsatisfied  of  the  guilt 
of  the  party  charged  with  the  offense." 

C.  A.  Parks,  for  plaintiff  in  error.  Caklos  Haven  and 
W.  BusHNELL,  for  the  people. 

Skinner,  J.  This  Avas  an  indictment  for  the  murder  of 
P  Roman  Morris,  in  the  county  of  Lake.  The  prisoner  was 
tried  in  that  county,  and  found  guilty  as  charged.  The 
court,  on  application  of  the  prisoner,  granted  a  new  trial,, 
and  changed  the  venue  to  the  county  of  Cook,  where  a  sec- 
ond trial  was  had,  and  a  verdict  found  of  "  guilty  in  manner 
and  form  as  charged  in  the  indictment."  The  court  over- 
ruled a  motion  for  a  new  trial,  a  motion  in  arrest  of  judg- 
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ment,  and  sentenced  the  prisoner  to  deatli  upon  the  verdict. 
On  application  to  this  court  for  a  sujyersedeas  upon  the  rec- 
ord, the  court  discovered  no  cause  for  awarding  it,  except 
that  the  indictment  did  not  show  with  sufficient  certainty 
that  the  wounds  inflicted  caused  the  death,  and  for  this 
reason  the  supersedeas  was  awarded.  The  corrected  record 
shows  that  this  defect  does  not  exist,  and  avoids  the  objec- 
tion. It  is,  however,  insisted  that  the  indictment  is  bad, 
because  it  does  not  clearly  show  in  what  county  the  mortal 
wounds  were  inflicted,  and  that  the  verdict  is  insufficient  to 
justify  the  sentence  of  death.  There  can  be  no  question 
upon  either  of  these  points.  The  indictment  charges  the 
prisoner  with  a  felonious  homicide,  and  the  verdict  finds 
him  "guilty  in  manner  and  form  as  charged;"  and  the 
averments  of  the  indictment  as  to  the  venue  or  county 
where  the  crime  was  committed  are  clear  and  certain.  The 
omission  of  the  word  "  there,"  between  the  words  "  did  then 
and  there  unlawfully,  feloniously,  wilfully,  and  of  his  malice 
aforethought,  strike,  beat  and  wound,  giving  to  the 
PSTS]  said  Roman  ^Morris  then  and,"  and  the  words  "  with 
the  stick  aforesaid,"  is  immaterial;  the  averment  of 
the  jplace  being  in  the  same  connection,  and  to  which  the 
latter  words  necessarily  refer. 

It  is  objected  that  a  part  of  the  punishment  imposed  by 
the  sentence  is  imprisonment  in  the  county  jail  of  Cook 
county,  when,  if  imprisonment  is  to  follow  from  conviction, 
it  should  be  in  the  county  where  the  crime  was  committed. 

Death  is  the  punishment  provided  by  law  for  murder,  and 
the  custody  of  the  prisoner  by  the  sheriff  of  Cook  county, 
upon  whom  the  law  imposed  the  duty  of  executing  the  sen- 
tence, was  a  necessary  incident  to  and  not  the  punishment 
imposed. 

The  fourteenth  section,  chapter  105,  Eevised  Statutes, 
has  no  application  to  this  case. 

The  instructions  on  the  part  of  the  people  correctly  state 
the  law,  and  those  asked  by  the  prisoner  were  given. 

The  evidence  unquestionably  sustains  the  verdict. 

The  prisoner's  counsel  have  urged,  with  great  ability, 
every  possible  objection  to  the  record  of  this  conviction, 
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but  we  do  not  deem  it  important,  in  a  public  point  of  view, 
to  enter  upon  a  more  lengthy  or  critical  investigation  of  the 
objections  raised. 

The  judgment  of  the  circuit  court  is  afBrmed. 

Judgment  affirmed. 
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Henkt  Plato  v.  Samuel  H.  Tueeill  et  av. 
Error  to  Peoria. 

Return  of  weit  of  attachjient  —  Plaintiff  to  file  declaration. —  If, 
on  the  return  of  a  wi-it  of  attachment  showing  a  seizure  of  property, 
or  service  on  a  garnishee,  the  plaintiff  fails  to  comply  with  a  rule  to 
file  a  declaration,  the  defendant  will  be  entitled  to  a  judgment. 

Writ  of  error  —  Amount  of  judgment. —  On  a  writ  of  error  a  judg- 
ment will  be  sustained,  if  it  does  not  exceed  the  damages  laid  in  the 
declaration. 

Attachment  suit — Variance. — It  is  questionable,  in  an  attachment 
suit,  whether  any  advantage  can  be  taken  of  a  variance  between  the 
wi'it  and  declaration,  except  (where  the  declaration  counts  upon  dif- 
ferent causes  of  action  from  those  stated  in  the  affidavit)  in  avoidance 
of  the  lien  of  the  attachment. 

Motion  to  strike  declaration  from  files. —  A  motion  to  strike  a 
declaration  from  the  files  must  be  disposed  of  in  the  court  below,  and, 
on  refusal  and  exception,  it  may  be  considered  in  this  coua-t. 

Tueeill  and  Haven  commenced  a  suit  in  attachment 
against  Plato,  in  assumpsit,  swearing  to  an  indebtedness  of 
$3u2;  the  declaration  concluding  in  damages  to  $500. 
Process  made  returnable  to  May  term,  1856.  Motion  for 
judgment  of  dismissal  entered  30th  July  following,  for 
want  of  declaration.  A  declaration  was  filed  No- 
vember 13, 1856.  A  motion  for  *dismissal  was  made  [*274] 
in  March,  1857,  because  no  declaration  was  filed  till 
after  commencement  of  second  term  after  suit  commenced. 
At  March  term,  1857,  motions  were  made  to  quash  the  writ 
and  the  return.  Motions  to  dismiss  were  overruled,  and  an 
amendment  of  the  return  was  permitted.  Defendants  hav- 
ing been  ruled  to  plead,  made  default,  and  plaintiff  had 
judgment  for  $555.05. 

C.  C.  Baeney,  for  plaintiff  in  error.    H.  B.  Hopkins,  for 
defendants  in  error. 

Cited  :  34  ni.  503 ;  16  Bradw.  436. 
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Skinxer,  J.  This  was  a  proceeding  in  attacliment  against 
the  estate  of  Plato.  The  writ  was  returnable  to  the  May 
term,  1S56. 

At  the  next  term  the  defendant  appeared  and  moved  to 
dismiss  the  suit  because  no  declaration  had  been  filed.  At 
the  following  ISTovember  term,  and  after  the  filing  of  a 
declaration,  the  defendant  entered  his  motion  for  judgment 
as  in  case  of  non-suit,  because  the  declaration  was  not  filed 
ten  days  before  the  second  term  after  suing  out  the  writ. 
At  the  following  March  term,  the  defendant  entered  a 
motion  to  quash  the  writ,  a  motion  to  quash  the  sheriff's 
return  and  a  motion  to  strike  the  declaration  from  the  files. 
The  sheriff,  upon  leave,  amended  his  return,  and  the  court 
overruled  the  motion  to  quash.  The  return  was  amendable, 
and  being  amended  so  as  to  avoid  the  objection,  the  court 
properly  overruled  the  motion. 

The  writ  was  not,  in  fact,  returned  until  after  the  declara- 
tion had  been  filed,  and  the  court,  assigning  this  reason, 
overruled  the  two  motions  to  dismiss,  based  on  the  plaintiff's 
default  in  not  filino^  his  declaration  in  time.  The  motion  to 
strike  the  declaration  from  the  files  was  not  disposed  of,  no 
further  action  having  been  taken  thereon.  The  defendant 
can  not,  in  this  court,  insist  upon  his  motion  or  take  any 
benefit  therefrom.  If  he  chose,  he  could  have  insisted  upon 
its  disposition  by  the  court,  and,  on  refusal,  have  saved  his 
exception ;  and  not  having  done  so,  this  court  will  treat  the 
motion  as  waived.  No  reason  for  quashing  the  writ  is  per- 
ceived, and  the  court  properly  overruled  the  motion  for  that 
purpose  made.  In  the  case  of  White  v.  Hagice,  18  111.  R. 
2?ost,  this  court  held  that  a  defendant  in  attachment  was  not 
entitled  to  judgment  for  want  of  a  declaration  on  entering 
his  appearance  and  motion  for  that  purpose,  made  at  the 
return  term  of  the  writ ;  but  that  he  should  first  take  a  rule 
on  the  plaintiff  to  file  his  declaration. 

The  statute  provides :     "  In  case  of  attachment  against 

absent  or  absconding  debtors,  the  attaching  creditor 

[*27o]  or  creditors  shall,  *on  the  return  of  the  attachment, 

or  at  the  term  of  the  court  to  which  the  same  is 

made  returnable,  file  a  declaration,"  and  so  forth.     Statutes 

1856,  p.  825. 
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The  evident  intention  of  the  statute  is,  to  prevent  delay 
in  the  proceeding  after  the  seizure  of  the  property  or  effects 
under  the  writ;  and.  it  is  sufficient,  if  the  declaration  be 
filed  so  soon  as  the  court  can  be  judicially  informed  that 
there  is  property  in  the  custody  of  the  law  upon  which  a 
recovery  in  the  cause  could  operate.  The  proceeding  is 
against  the  property,  and  not  the  person,  of  the  defendant ; 
and  until  a  return  of  the  writ,  showing  a  levy  on  property, 
or  service  on  a  garnishee,  there  is  no  occasion  for  further 
action ;  until  such  levy  or  service,  the  proceeding  is  in  em- 
bryo ;  notice  by  publication  is  not  required  to  be  given,  and 
a  judgment  recovered,  without  appearance,  would  be  a  nul- 
hty.     Jlartin  v.  Dryclen,  1  Gil.  K.  212. 

If,  on  the  return  of  the  writ  showing  the  seizure  of  prop- 
ert}^,  or  service  on  a  garnishee,  the  plaintiff  fails  to  comply 
with  a  rule  taken  on  him  to  file  a  declaration,  the  defend- 
ant will  be  entitled  to  judgment.  It  is  also  assigned  for 
error,  that  the  judgment  is  for  more  than  the  amount  sworn 
to  in  the  affidavit  and  named  in  the  writ.  It  is  enough,  on 
error  brought,  if  the  judgment  does  not  exceed  the  dam- 
ages laid  in  the  declaration. 

Variances  between  the  writ  and  declaration,  at  common 
law,  are  pleadable  in  abatement  only ;  and  it  may  well  be 
questioned  whether,  in  an  attachment  suit,  any  advantage 
can  be  taken  of  such  variance  except  (where  the  declaration 
counts  upon  different  causes  of  action  from  those  stated  in 
the  affidavit)  in  avoidance  of  the  Hen  of  the  attachment. 

The  writ  follows  the  affidavit,  and  it  is  not  to  be  sup- 
posed the  plaintiff  can  swear,  in  all  cases,  to  the  precise 
amount  due,  or  damages  sustained;  besides,  interest  may 
accrue  during  the  pendency  of  the  proceeding,  which  would 
justify  a  judgment  for  more  than  the  amount  due  at  its 
commencement. 

Judgment  affirmed. 
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p2T6]  "Yas  H.  Higgins  v.  The  City  of  Chicago. 

Application  for  Mandamus. 

Opening  street  —  Damages — When  viandamus  will  lie  to  compel  col- 
lection.—  Where  a  street  has  been  ordered  to  be  opened  or  extended, 
commissioners  for  the  assessment  of  damages  have  been  appointed ; 
have  made  and  reported  an  assessment,  which  has  been  accepted  and 
confirmed  ;  a  warrant  issued  for  the  collection  of  th^  amounts  assessed 
for  payment  of  such  damages,  and  such  street  ordered  to  be  opened, 
the  parties  entitled  to  such  damages  for  property  taken,  etc. ,  are  enti- 
tled to  a  mandamus,  to  compel  the  city  to  proceed  to  collect  and  pay 
over  the  same. 

Same  —  Estoppel. —  The  city  may  not  be  heard  to  object  for  reason  of 
any  supi^osed  irregularities,  or  for  reasons  alone  applicable  to  pai'ties 
interested ;  it  is  concluded  by  its  own  confirmation. 

Taxes  and  assessments  —  Levy  on  public  propierty. —  Public  taxes  or 
special  a,ssessments  for  public  improvements  may  be  levied  upon  the 
public  property  of  the  state,  county  or  municipal  corporations ;  it  is  a 
mere  question  of  policy. 

Special  assessments  —  Lien  on  personalty. —  Where  there  is  a  special 
assessment  for  public  improvements  upon  a  person's  real  estate,  a  lien 
is  created  upon  his  ijersonalty  from  the  delivery  of  the  warrant  to  the 
collector. 

The  application  in  this  case  was  as  follows : 
"  Kespectfully  represents  unto  your  honors,  Yan  H.  Hig- 
gins,  of  the  city  of  Chicago,  county  of  Cook,  and  state  of 
Illinois,  that  he  was,  on  the  15th  day  of  October,  a.  d.  1S55, 
together  with  Bolton  F.  Strother,  who  has  since  sold  all  his 
interest  to  Yan  H.  Higgins,  seized  in  fee,  and  that  he  was 
long  before,  and  ever  since  has  continued  to  be,  the  owner 
in  fee-simple,  either  in  his  own  right  or  in  connection  with 
said  Strother,  of  the  following  described  premises,  to  wit : 
the  west  half  of  the  east  half  of  lot  number  four  (4),  in 
block  number  ninety-five  (95),  school  section  addition  to  the 
city  of  Chicago,  which  said  lot  has  been  subjected  to  the 
proceedings  hereinafter  named,  to  condemn  such  property 
for  the  purpose  of  opening  over  a  part  of  the  same  a  high- 
wav  or  street,  being  an  extension  south  of  La  Salle  street. 

Cited  :  Special  assessment  is  not  a  tax,  20  111.  618 ;  34  111.  271 ;  106  111. 
213.  When  lien  for  assessment  is  created  on  personalty,  57  111.  125. 
EstoiDpel  of  municipality,  77  111.  196.  Remedy  for  neglect  to  open  street 
in  reasonable  time,  83  lU.  460.  Right  to  damages,  when  duly  assessed, 
18  111.  36S.     Assessment  of  public  gi-ounds,  42  111.  197. 
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"  That  the  said  city  of  Chicago,  on  the  15th  day  of  Octo- 
ber, A.  D.  1855,  in  pursuance  of  the  power  conferred  upon 
it  by  its  charter,  did,  through  its  common  council,  order  a 
survey  for  the  extension  of  La  Salle  street,  from  its  present 
terminus  at  Madison  street,  south  to  Jackson  street,  after 
which  the  said  common  council  gave  notice  of  their  inten- 
tion to  appropriate  and  take  the  land  necessary  for  the  ex- 
tension of  the  said  La  Salle  street,  south  from  Madison  to 
Jackson  street,  to  the  owners  of  said  lands,  by  publishing 
said  notice  for  ten  days,  as  required  by  law,  in  the  corpora- 
tion newspaper. 

"  And  that  said  city,  through  its  common  council,  at  the 
expiration  of  said  notice,  did  choose,  by  ballot,  three  disin- 
terested freeholders,  to  wit,  F.  A.  Bragg,  Thomas  Church 
and  WiUiam  W.  Saltonstall,  residing  in  said  city,  as 
commissioners  *to  ascertain  and  assess  the  damages  [^'277] 
and  recompense  due  the  owners  of  such  land,  re- 
spectively ;  and,  at  the  same  time,  to  determine  what  per- 
sons would  be  benefited  by  such  improvement,  and  assess 
the  damages  and  expenses  thereof  on  the  real  estate  of 
persons  benefited,  in  proportion,  as  nearly  as  may  be,  to 
the  benefits  resulting  to  each;  which  said  commissioners 
were  elected  by  a  majority  of  all  the  aldermen  authorized 
by  law  to  be  elected.  Said  commissioners  were  duly  sworn 
as  required  by  law,  and,  before  entering  on  their  duties,  did 
give  notice  to  the  persons  interested  of  the  time  and  place 
of  their  meeting,  for  the  purpose  of  viewing  the  premises 
and  making  their  assessment,  by  publishing  the  same  ten 
days  before  the  time  of  such  meeting,  in  the  corporation 
newspaper,  and  did  therein  and  thereafter,  in  all  things, 
proceed  according  to  law.  And  said  commissioners  did 
thereupon  proceed  to  make  their  assessment,  and  did  de- 
termine and  appraise  to  the  owner  and  OAvners  the  value  of 
the  real  estate  appropriated  for  the  improvement,  and  the 
injury  arising  to  them  respectively  as  damages,  after  mak- 
ing due  allowance  therefrom  for  any  benefit  which  such 
owner  or  owners  may  respectively  derive  from  such  improve- 
ment. And  said  commissioners  did  in  all  thino;s  fullv  com- 
ply  with  the  law  and  the  charter  and  ordinances  of  said 
city,  in  regard  to  said  assessments  and  oi^ening  said  street ; 
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and  having  ascertained  the  damages  and  expenses  of  such 
improvement,  as  aforesaid,  the  said  commissioners  did  there- 
upon apportion  and  assess  the  same,  together  with  the  costs. 
of  the  proceedings,  upon  the  real  estate  by  them  deemed 
benefited,  in   proportion  to  the  benefits  resulting  thereto 
from  the  improvements  aforesaid,  and  did  describe  the  real 
estate  upon  which  4heir  assessments  were  made,  and  when 
com])leted,  the  commissioners  did  sign  and  return  to  the 
common  council,  within  fourteen  daj's  of  their  appointment, 
and   within   the   extended   time   allowed  by  the  common 
council  as  authorized  by  law ;  and  the  clerk  of  the  city  of 
Chicago  did  thereupon  give  ten  days'  notice,  in  the  corpora- 
tion paper,  that  such  assessment  had  been  returned,  and 
that,  on  a  day  specified  in  such  notice,  said  assessment  would 
be  confirmed  by  the  common  council,  unless  objections  to 
the  same  were  made  by  some  person  interested ;  and  there- 
upon afterward,  at  the  day  specified,  no  objections  having 
been  made,  the  said  assessment  was,  in  all  things,  affirmed 
by  the  common  council  of  said  city.     Your  petitioner  avers 
that  there  was  allowed  to  your  petitioner  and  Bolton  F. 
Strother  (who  has  since  sold  out  his  interest  to  your  orator 
in  the  said  lot  and  damages)  the  sum  of  $7,200,  and  that 
there  was  assessed  against  said  premises,  as  benefits,  the  sum 
of  $1,000,  all  of  which  will  appear  by  reference  to  the 
[*278]  assessment  *roll  herewith  submitted,  and  by  agree- 
ment made  part  of  this  application,  w^hich   assess- 
ment roll  was  duly  returned  by  the  said  assessors  and  duly 
confirmed  by  the  city  council. 

"  Your  petitioner  further  represents  that  a  collector's  Avar- 
rant  was  duly  issued  for  the  collection  of  said  assessment^ 
dated  the  17th  day  of  June,  a.  d.  185G,  and' duly  signed  and 
sealed,  and  that  the  collector  received  and  collected  of  the 
same  nearly  $30,000,  and  that  over  $100,000  remained  un- 
collected, and  that  the  city  has  ever  since  neglected  to  col- 
lect the  balance  of  said  moneys,  although  the  said  writ  was 
returnable  within  thirty  daA's  after  the  date  thereof. 

''  Your  petitioner  claims  that,  on  the  confirmation  of  said 
assessment,  he  became  entitled  to  the  mone3's  assessed  to 
him  and  B.  F.  Strother,  as  the  damage  to  said  lot,  and  says 
that  he  is  entitled  to  a  writ  of  mandamus  against  said  city 
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of  Cliicago,  to  compel  said  city  to  proceed  and  collect  said 
tax,  and  pay  over  to  him  the  mone3"s  to  which  he  is  so  en- 
titled, by  reason  of  the  said  proceedings.  "Wherefore  your 
petitioner  prays  your  Honors  to  grant  a  writ  of  mandamns, 
under  the  seal  of  this  court,  directed  to  the  proper  authori- 
ties of  the  city  of  Chicago,  commanding  them  forthwith  to 
proceed  and  collect  said  assessment,  and  pay  over  to  j^our 
petitioner  the  amount  to  which  he  may  be  entitled  by  virtue 
of  said  assessment,  and  to  do  and  perform  all  such  acts  and 
things  in  the  premises  as  the  case  requires,  and  for  such  other 
or  further  relief  as  to  your  Honors  may  seem  meet,  and  to 
justice  and  right  ma}^  appertain.  And  as  in  dut}"  bound  will 
ever  pray.  Yan  H.  Higgixs. 

"  By  Thomas  Hoyne,  his  Attorney." 

*'  In  the  above  entitled  cause  the  parties  agree  that  the 
facts  in  the  foregoing  petition  are  correctly  stated,  and  that 
the  facts  set  forth  in  the  petition  and  memorandum  thereto 
annexed,  signed  by  the  counsel  of  both  parties,  shall  be 
considered  by  the  court  the  same  as  if  they  were  returned 
by  the  said  city  of  Chicago  to  an  alternative  mandamus. 

"It  is  admitted  and  agreed  that  the  copy  of  the  collector's 
warrant  accompanying  this  petition  shall  be  examined  by 
the  court  as  a  part  of  the  case. 

"  And  it  is  further  agreed  that  the  court,  on  the  hearing 
of  the  petition,  shall  make  a  final  order,  or  grant  a  peremp- 
tory mandamus,  if  the  case  requires  it,  in  the  same  manner 
as  if  an  alternative  writ  of  mandamus  had  issued,  and  return 
thereto  had  been  duly  made  by  the  said  defendant,  embody- 
ing the  same  facts.  Jno.  C.  Millee, 

"  Attorney  for  the  City  of  Chicago." 
*"  Memorandum  referred  to  in  the  petition  of  Yan  [*279] 
H.  Higgins,  in  the  case  of  The  Peojple  ex  rel.  Y. 
H.  Higgins  v.  The  City  of  Chicago. 

"  The  city  allege  as  a  reason  for  not  proceeding  to  get 
judgment  against  the  lands  assessed,  that,  on  the  14th  day 
of  February,  a.  d.  1857,  an  act  was  passed  by  the  legislature 
of  Illinois,  providing  that  all  sales  of  property  for  non- 
payment of  taxes  and  assessments  should  be  held  at  the 
same  time  with  the  general  sale  of  property  for  non- 
payment of  city  taxes  in  each  year ;  and  that  no  sale  can 
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be  made  of  the  city  property  until  after  the  first  Tuesday 
of  January,  a.  d.  1S5S ;  and  it  is  agreed  that  all  of  the  pro- 
visions of  the  new  charter  shall  be  considered  a  part  of  this 
case. 

"  The  city  allege  as  a  further  reason,  that  a  tax  was 
illegally  assessed  upon  the  court-house  square,  against  the 
county  of  Cook,  for  the  sum  of  $7,697.50,  and  that  the  legis- 
lature had  no  power  to  legalize  the  same,  as  was  done  by  the 
legislature  in  the  new  charter. 

"  The  city  alleges  as  a  further  reason,  that  the  assessors,  in 
assessing  the  property  benefited,  extended  their  assessments 
too  far,  and  embraced  property  not  in  fact  benefited  so  much 
as  assessed,  and  in  some  instances,  perhaps,  not  at  all  bene- 
fited. 

"  The  city  allege  as  a  further  reason,  that  the  amount 
of  costs  assessed  was  unreasonable  and  excessive,  and  tliat 
the  particular  items  of  expense  ought  to  have  been  given 
by  the  assessors,  and  that  the  assessment  was  illegal  for  that 
reason. 

"  It  is  hereby  agreed  that  if  the  said  assessment  is  so  ille- 
gal that  it  would  be  set  aside  by  any  court  for  the  above 
reasons,  then  the  application  may  be  claimed ;  but  if  they 
do  not  invalidate  the  assessment,  so  that  it  must  be  set  aside, 
then  the  court  shall  award  a  mcmdamus  according  to  their 
discretion." 

T.  HoYNE,  for  relator.     J.  C.  Millee,  for  the  city. 

ScATEs,  C.  J.  The  facts  admitted  by  the  respondent  en- 
title the  relator  to  a  peremptory  writ  of  mandamus,  for 
the  payment  of  the  balance  of  damages  awarded  him,  after 
deduction  of  the  benefits. 

Where  a  street  has  been  ordered  to  be  opened  or  ex- 
tended, commissioners  for  the  assessment  of  damages  have 
been  appointed,  have  made  and  reported  an  assessment, 
which  has  been  accepted  and  confirmed;  a  warrant  issued 
for  the  collection  of  the  amounts  assessed  for  payment  of 
such  damages,  and  such  street  ordered  to  be  opened,  the 
parties  entitled  to  such  damages  for  property  taken, 
[*280]  etc.,  are  entitled  to  have  and  -collect  such  damages 
as  of  debt,  and  will  be  entitled  to  a  mandamus  to 
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compel  the  respondent  to  proceed  to  collect  and  pay  over 
the  same.  The  People  v.  The  Supervisor  of  Westchester,  4 
Barb.  S.  C.  E..  76 ;  The  People  ex  rel.  Parinsh  v.  The  Super- 
visor of  St.  Laivrence,  5  Cow.  E.  292 ;  Johnson  v.  Supervisor 
of  HerMmer  Co.  19  John.  R.  272;  Treat  et  al.  v.  The  Inhab- 
itants of  Ilidclletown,  8  Conn.  R.  213. 

The  supposed  irregularities  in  the  proceedings  of  the 
commissioners  would  not  vitiate  and  avoid  the  assessment 
as  against  the  city.  jSTor  can  she  be  heard  to  allege,  on  re- 
turn to  a  mandamus,  that  the  charges  were  exorbitant,  or  that 
the  public  square  had  been  assessed  for  a  share  of  the  benefits, 
etc.  The  assessment  is  returnable  before  the  common  coun- 
cil, who  are  authorized  to  hear  appeals  from  such  assess- 
ment and  report,  and  may,  in  case  of  appeal,  or  otherwise,  in 
their  discretion,  revise  and  correct  the  assessment,  and  con- 
firm and  annul  the  same,  and  direct  a  new  assessment  to  be 
made.  The  city  is  concluded  by  its  own  confirmation. 
City  Charter,  cap.  7,  sec.  7.  The  city  may  not  be  heard  to 
object  for  reasons  alone  applicable  to  parties  interested. 
She  may  hear  them  on  appeal,  but  may  not,  after  confirma- 
tion, etc.,  refuse  to  proceed  for  grounds  exclusively  available 
to  private  persons.  They  had  their  remedy  for  any  real  or 
supposed  grievance  by  appeal,  and  may  have  lost  all  redress 
by  neglect  to  avail  themselves  of  their  proper  remedy  in 
due  time. 

The  city  can  not  now,  under  the  facts  and  circumstances 
shown,  withhold  the  damages  assessed  and  the  compensa- 
tion due  for  any  supposed  error  alleged.  Her  remedy  was 
by  withholding  a  confirmation,  and  setting  aside  the  assess- 
ments and  report.  Other  parties  have  not  complained,  and 
she  may  not  complain  for  them.  The  remedies  given  must 
be  pursued,  or  parties  may  not  be  able  collaterally  to  attack 
proceedings  which  they  have  neglected  to  question  directly. 
Inglee  v.  Bosworth,  5  Pick.  R.  500 ;  Dillingham,  v.  Siiow  et 
al.  5  Mass.  R.  557;  Hemingway  v.  Inhabitants  of  Machias, 
33  Maine  R.  415;  Sandford  v.  Dicli  et  al.  15  Conn.  R.  417; 
Williams  V.  Holden,  4  Wend.  R.  223. 

Mere  mistakes  or  omissions  in  the  assessment  list  of  per- 
sons who  make  no  complaint  will  not  render  the  whole  void, 
where  there  is  no  excess  of  jurisdiction.     Id. 


2S1  HiGGixs  V.  City  of  Chicago.  [-^l^ril? 

The  assessment  of  public  taxes,  or  special  assessments  for 
public  improvements,  upon  the  public  property  of  the  state, 
county  or  municipal  corporations,  is  a  mere  question  of 
policy.  The  power  exists  to  make  it  bear  its  share  of  the 
one  or  the  other.  It  may  be  exempted  from  the  one  and 
subjected  to  the  other.  Canal  Trustees  v.  City  of  CJiicago, 
12  111.  E.  405;  Boss  v.  3Iayor  of  New  York,  3  Wend.  E. 

335. 
[*2S1]       *The  language  authorizing  an  assessment  on  prop- 
erty for  benefits  from  laying  or  extendino-  streets 

t/  f  C?  CD 

(Charter,  cap.  6,  sec,  2)  is  very  broad  and  comprehensive, 
and  no  reason  is  apparent  wh}^  the  public  square  may  not 
receive  a  due  share  of  the  benefit  with  any  other  realty  on 
the  same  street.  The  corporation  of  the  city  or  the  county 
may,  if  not  specially  exempted,  justly  pay  a  part  of  the 
assessments  proportionate  to  the  benefits  conferred  b}^  the 
improvements.  Such  mode  of  apportioning  the  burthen  is 
very  just  and  reasonable,  for  under  it  alone  many  tax  paj^ers 
will  contribute  a  share  for  the  benefits  bestowed  on  their 
property  in  common,  who  otherwise  would  pay  nothing,  and 
yet  enjoy  the  enhanced  benefits  resulting  from  the  improve- 
ment. 

I  presume  no  question  has  ever  been  made  as  to  a  division 
of  the  expense  for  grading  and  paving  the  streets  and  side- 
walks around  the  public  square.  I^or  can  I  perceive  any 
distinction  between  this  improvement  and  that  of  benefits 
derived  from  opening  or  lengthening  out  streets  upon  the 
public  square.  The  public  convenience  and  advantage  is  as 
much  promoted  and  improved  b}*a  way  to  the  public  square 
as  around  it,  so  far  as  a  distinction  of  principle  is  involved, 
if  not  in  degree.  •  We  have  been  referred  to  no  special  pro- 
vision exempting  it.  "We  find  none  in  the  city  charter,  and 
can  perceive  none  in  general  principles  or  authorities,  for  it 
is  not  a  tax  falling  within  the  provisions  of  the  revenue  laws. 
12  111.  and  3  Wend,  uli  siij^ra. 

A  peremptory  mandamus  should,  therefore,  be  awarded, 
compelling  the  city  to  proceed  with  the  collection  of  the 
assessment;  for  section  52  of  the  amended  charter  of  Feb- 
ruary 16,  1857,  authorizes  special  warrants  forthwith  for  the 
collection  of  special  assessments,  although  no  collection  can 
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be  enforced  by  judgment  against  the  land  itself  and  judicial 
sale  before  the  first  Tuesday  in  January,  as  provided  in  sec- 
tions 40  and  51. 

Where  personal  property  may  be  found,  no  necessity  will 
arise  for  resort  to  the  court  for  judgment  against  the  lands 
or  lots  assessed  (Charter,  cap.  8,  sec.  4),  for  a  lien  is  created 
upon  the  personalty  from  the  delivery  of  the  warrant  to  the 
collector.  So  the  full  assessments  may  be  completed  with- 
out resort  to  the  courts,  in  case  personal  property  can  be 
found. 

Peremptory  mandamus  awarded. 


*Feedeeick:  Menkins  v.  Heevet  Lightnee,  Conserv-  [*282] 

ator  of  John  Shebee. 

Appeal  from  Peoria. 

Presujiption  of  sanity. —  Every  man  will  be  presumed  to  be  sane  until 
the  contrary  is  proved,  and  tlie'bui-then  of  proof  lies  uf)on  the  party 
who  alleges  insanity. 

Insanity  —  Presuinption  of  continuity. — When  insanity  is  established 
to  have  existed,  it  wUl  be  presumed  that  it  continues,  until  the  pre- 
sumption is  overthrown  by  proof,  which  must  be  made  by  the  party 
who  alleges  a  restoration  to  reason. 

Saaee  —  Contracts. — Conti-acts  entered  into  after  insanity  has  been  estab- 
lished by  proof,  if  insisted  on  by  the  party  who  claims  the  benefit  of 
it,  must  be  showm  to  have  been  executed  when  both  parties  were  sane. 

Protection  of  insane  person  —  Insanity  caused  by  drunkenness. — 
A  pai"ty  will  be  protected  against  his  own  acts  while  in  a  state  of 
insanity,  even  if  brought  on  by  drunkenness. 

Sasie — \^'lien  relief  granted. — ReUef  may  be  granted  (where  the  rights 
of  pai-ties  may  be  restored)  against  acts  done  by  a  party  who  is  so 
inebriated  as  to  be  incapable  of  contracting,  or  who,  from  the  elfects 
of  inebriation,  continues  incapable. 

In  May,  1845,  Sheber  leased  from  William  S.  Moss  a  lot 
in  Peoria  for  ten  years,  with  the  privilege  of  purchasing  the 
same  within  that  period  at  the  smn  of  $550;  Sheber,  in  the 
meantime,  to  pay  rent  at  the  rate  of  $6Q  per  year  and  all 
taxes. 

Sheber  took  possession  and  erected  buildings  which  would 
rent  for  from  $150  to  $200  per  year. 

Qted:  85  ni.  299;  91  lU.  43.     See  98  111.  539;  56  la.  175;  64  How.  Pr. 

135. 
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On  the  2Stli  of  Febriiarj^,  1850,  Slieber  assigned  tliis 
lease  and  contract  to  Menkins,  the  consideration  of  which 
"was  S-iOO,  to  be  paid  April  1, 1851.  At  the  same  time  there 
was  an  ag:reement  made  between  Sheber  and  Menkins,  that 
if  Menkins  purchased  the  lot  under  the  lease  and  a^^reement 
with  Moss,  Sheber  might  repurchase  the  same  from  him 
within  the  period  of  time  prescribed  in  the  lease  and  con- 
tract with  Moss,  by  pa3dng  the  value  of  improvements  and 
repairs  made  by  Menkins.  That  if  Sheber  repurchased  of 
Menkins,  he,  Menkins,  was  to  keep  possession  five  years  after 
the  pm'chase,  paying  an  annual  rent  of  $200;  and  $4.50  per 
month  from  May,  1850,  to  the  time  of  the  repurchase. 

Menkins  took  possession  at  the  date  of  the  contract,  and 
received  the  rents  and  profits  until  March  4,  1853,  the  time 
of  the  filing  of  this  bill,  and  has  continued  to  receive  them 
since  that  time. 

On  the  21th  of  February,  1853,  the  agreement  between 
Sheber  and  Menldns  was  recorded. 

On  the  31st  of  January,  1853,  Menkins  procured  and  re- 
corded a  deed  from  Sheber,  of  his  interest  in  the  premises. 

At  the  time  of  this  conveyance  the  property  was  worth 
from  $1,500  to  $2,000. 

In  1848  and  1849,  when  the  property  was  less  val- 
[*283]  nable,  *Sheber  was  offered  b}''  two  persons,  Murph}"- 
and  Guyer,  $1,200  for  his  interest. 

The  report  of  the  master  in  chancery  shows  that  the  ac- 
count between  the  parties  of  money  received  by  him,  Men- 
kins, in  rents  and  expended  by  him,  leaves  a  balance  in  his 
favor  of  $168.85,  which  the  decree  directs  shall  be  paid  to 
him  by  the  clerk  of  the  court  with  whom  the  same  had 
been  deposited. 

The  complainants  insist  that  at  the  time  Sheber  assigned 

his  lease  and  made  his  contract  with  Menkins,  in  February, 

1850,  and  also  when  he  made  the  deed  to  Menkins,  which 

was  recorded  on  the  31st  of  January,  1853,  he  was  insane 

.  and  incapable  of  transacting  business. 

He  was  declared  insane  by  judicial  jDroceedings  on  Feb- 
ruary 26, 1853. 

The  evidence  shows  that  both  before  and  after  the  31st 
day  of  January,  1853,  the  time  of  the  conveyance  to  Men- 
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kins,  for  weeks  and  months,  and  ever  since  that  time,  Sheber 
has  been  habitually  drunk  and  insane,  and  incapable  of 
transacting  business. 

One  Graham,  who  became  a  purchaser  from  Menkins 
during  the  pendency  of  the  suit,  was  made  a  party  to  the 
bill. 

There  was  a  decree  rendered  May  17,  1853,  setting  aside 
the  contract  of  February  28,  1850,  and  deed  of  January  29, 
1853,  and  the  assignment  of  the  same  date,  and  the  cause 
was  referred  to  the  master  to  take  an  account  of  moneys 
paid  by  Menkins  to  Sheber,  and  for  taxes,  etc. ;  also  of  rents 
received  by  Menkins,  with  interest.  May  18,  1855,  the 
master  brought  in  his  report,  finding  $168.85  due  to  said 
Menkins.  To  which  report  the  defendant  excepted  for  the 
following  reasons : 

1.  Said  report  does  not  allow  said  Menkins  anything  for 
money  paid  on  his  purchase  of  January  31,  1853. 

2.  The  proof  is  that  said  Menkins  paid  the  amount  of 
$400  on  said  contract  of  January  31,  1853,  partly  in  money 
and  the  remainder  in  his  due  bill,  and  yet  said  master  has 
allowed  nothing  for  payments  on  said  contract. 

3.  Xo  payments  made  upon  said  contract  are  allowed  by 
said  master,  except  the  sum  of  $39  to  Ackerland  &  Co. 

There  was  a  final  decree  that  the  clerk  pay  Graham 
$168.85,  and  that  Graham  execute  to  complainant  a  deed  of 
the  premises ;  also  decree  of  costs  of  court  against  Menkins 
and  Graham,  and  that  complainant  execute  a  mortgage  to 
indemnify  Menkins  against  an}^  note  or  due  bill  given  by 
him  to  said  Sheber,  from  which  final  decree  the  said  de- 
fendant, Menkins,  took  an  appeal  to  the  supreme  court. 

Manotng  and  Meeeiman,  for  appellant.  ]Sr.  H.  Pukple 
and  "W.  F.  Beyan,  for  appellee. 

*ScATES,  C.  J.     The  chief  question  is  one  of  fact,  [*281] 
whether  Sheber  was  of  a  sound  and  agreeing  mind 
and  memory  on  the  several  days  in  1850  and  1853  when 
these  contracts  were  made.    A  statement  of  a  few  principles 
of  law  on  the  subject  of  insanity  and  lunacy  will  facilitate 

the  application  of  the  facts. 
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The  law  presumes  every  man  to  be  sane  until  insanity  is 
proven,  the  burthen  of  which  lies  upon  the  party  alleging 
it.  2  Greenlf .  Ev.  sec.  373 ;  Jackson  v.  Van  Dusen,  5  John. 
R.  154;  Grahill  v.  Barr,  5  Penn.  State  R.  441. 

"When  insanity  or  lunacy  is  once  established  to  have  ex- 
isted, the  presumption  of  its  continuance  arises  until  re- 
butted by  proof,  the  burthen  of  which  lies  upon  the  party 
alleging  a  restoration  or  a  lucid  interval.  2  Greenlf.  Ev. 
sec.  371;  Jackson  v.  Van  Dusen,  5  John.  E,.  154;  5  Penn. 
State  E.  441. 

In  contracts  made  after  insanity  or  lunacy  is  established 
by  proof,  the  burthen  lies  upon  the  party  insisting  on  the 
contract,  to  show  that  the  party  was  sane  at  the  time  of 
making  the  contract.  Jackson  v.  Van  Dusen,  5  John.  R. 
154;  5  Penn.  State  R.  441;  Harden  v.  Hays,  9  id.  151. 

Courts  will  protect  the  party  against  his  own  acts  done 
under  a  state  of  insanity,  at  his  instance,  or  that  of  his  con- 
servator or  representatives,  although  he  has  brought  on  that 
condition  by  drunkenness.  Wigglesworth  v.  Steers  et  al.  1 
Hen.  &  Munf.  70;  1  Parsons'  Cont.  310,  311  and  notes; 
24  Yerm.  R.  224. 

Relief,  in  like  manner,  will  be  extended  from  acts  done 
by  a  party  when  too  drunk  to  exercise  an  agreeing  mind,  or 
a  sound  and  disposing  judgment;  and  in  like  manner  when 
the  act  is  done  before  the  restoration  to  such  a  state  from 
the  effects  of  drunkenness.  1  Story,  Eq.  Jurisp.  sees.  231, 
232 ;  Hall  v.  Warren,  9  Yes.  Jr.  R.  608 ;  1  Yes.  &  Beam. 
199.  But  this  may  not  be  in  all  cases  where  the  other  party 
may  not  be  restored  to  the  rights  parted  with.  Nlell  v. 
Morley,  9  Yes.  Jr.  R.  478. 

Looking  at  the  whole  evidence  before  us  in  this  case,  we 
can  not  resist  the  conviction  of  a  total  want  of  capacity  in 
Sheber  to  make  important  contracts  for  the  bulk  or  chief 
part  of  his  whole  estate,  as  is  shown  either  in  1850  or  1853. 
His  habit  was  that  of  habitual  drunkenness  for  a  course  of 
years  before  the  first  sale.  There  is  no  contradiction  of  the 
alleged  fact  that  when  drunk  and  when  drinking  he  was  a 
fool  and  crazy.  One  so  far  gone  as  to  bring  on  the  stages 
of  delirium  tremens  or  mania  potu  may  hardly  be  called 
sane  simply  upon  becoming  sober. 
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After  the  defendant,  had  established  so  long  a 
continuous  *career  of  drunkenness,  and  craziness  [-285] 
from  it,  as  has  been  proven  here,  it  is  not  enough  or 
satisfactory  to  show  a  mere  sober  interval  of  a  few  hours, 
or  even  a  few  days.  I  am  not  prepared  to  believe  that  the 
mind  can  so  soon  resume  a  healthy  vigor  after  so  much  and 
so  long  derangement  from  such  besotted  habits.  This  is  a 
much  stronger  case  than  Say  v.  Barrick,  1  Yes.  <fe  Beam. 
E.  199,  where  the  court  set  aside  a  case  executed  early  in 
the  morning,  being  the  soberest  hours  of  the  party  within 
the  day  and  night.  When  the  mind  is  thus  broken  down 
by  a  long  course  of  dissipation,  the  feverish  moments  of  a 
half  sober  or  even  sober  interval  can  not  be  called,  there- 
fore, a  lucid  interval,  for  the  purpose  of  establishing  the 
acts  of  the  part}'-.  To  lay  down  such  a  rule  would  be  but 
to  invite  the  covetous  and  the  crafty  to  seize  the  victim  in 
an  interval  of  his  greatest  physical  agony  and  prostration 
as  the  one  in  which  the  mind  alone  is  clear,  free  and  judi- 
cious. All  observation  contradicts  the  inference  of  so  in- 
stantaneous a  mental  recovery. 

Before  the  contract  in  1850,  Sheber  had  "  fits,"  as  is  ex- 
pressed by  some  of  the  witnesses,  of  mania  jpotu  and  deli- 
riurn  tremens^  and  was  in  the  habit  of  daily  drunkenness ; 
and  this  habit  is  shown  to  have  been  kept  up  for  nearly  four 
years,  until  the  contract  in  January,  1853. 

After  reaching  a  stag^'e  of  delirium  tremens  in  1850,  and 
being  crazy,  silly,  foolish,  when  drunk  then,  and  continuing 
constantly  in  this  habit  for  four  years  longer,  it  can  hardly 
be  expected  that  a  court  will  be  contented  to  find  sanity 
and  competency  in  such  an  inebriate  as  soon  as  sober.  The 
witness  who  drew  the  last  contract,  without  making  partic- 
ular observations,  testifies  only  to  an  interval  of  sobriety, 
not  of  sanity  or  capacity.  If  his  judgment  of  sanity  is  de- 
pendent upon  the  supposed  advantages  gained  in  the  first 
contract,  we  should  be  constrained  to  differ  with  the  wit- 
ness. The  prices  paid  on  each  contract  compare  very  unfa- 
vorably with  the  real  value  and  the  prices  offered  by  others. 
No  aid  is  derived  to  the  defense  from  this  source.  On  the 
contrary,  we  can  not  well  resist  the  conviction  that  Sheber 

was  overreached  and  sacrificed  by  plaintiff.     But  we  feel 
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that  tliis  case  can  not  be  made  plainer,  upon  the  facts,  by 
an  elaboration  of  argument  upon  them.  ^Ve  proceed,  there- 
fore, to  the  decree.  "While  we  fully  sustain  the  decree 
setting  aside  the  contracts  and  convej^ance  to  Menkins, 
etc.,  we  do  not  think  that  the  account  has  been  iviiXj  and 
correctly  taken.  The  cause  will  be  remanded  with  direc- 
tion to  make  reference  to  the  master  to  state  part  of  the  ac- 
count anew,  if  desired,  by  the  plaintiff,  showing  the  amount 
of  purchase  money  paid  Sheber,  if  any,  on  purchase  of 
1853 ;  also  amount  paid  Moss,  with  interest  on  each 
[*286]  from  *times  of  payment;  also  the  value  of  improve- 
ments, if  any,  at  the  end  of  case,  made  by  Menkins, 
with  interest  from  that  time.  From  these  sums,  added  to 
the  others  reported  on,  should  be  deducted  the  rents  due 
and  unpaid  on  both  leases,  with  interest  thereon  from  the 
times  respectively  due.  The  balance  will  be  the  amount 
due  Menkins  or  Graham  on  settlement. 

Decree  modified  and  remanded  for  further  account  as  above. 


William  "W.  Low  et  al.  v.  William  Martin. 
Error  to  Lh  Salle. 

Co^TUSION  OF  GOODS  —  Grain  in  tvareJiouse  —  Replevin. —  A  party  who 
consents  that  grain  left  with  a  wareliouseman  may  be  put  in  bulk 
■with  other  grain,  with  the  understanding  that  he  should  receive  a  like 
quantity  and  quality,  can  not  maintain  replevin  for  the  grain,  i 

If  the  intermixture  of  grain  was  without  consent,  or  was  the  wrongful 
act  of  the  warehouseman,  so  that  thereby  identity  could  not  be  estab- 
lished, it  would  be  otherwise. 

If  there  is  a  confusion  of  goods  by  reason  of  intermixture,  so  that  each 
party  can  not  distinguish  his  own,  each  will  have  a  proportionate 
property  in  the  whole.  Replevin  lies  for  specific  property,  not  for  an 
undivided  interest  or  share.  2 

Lien  op  warehousemen. —  Warehousemen  have  a  lien  on  property 
stored  by  them,  for  proper  charges,  and  may  retain  possession  of  the 
property  to  secure  payment  of  such  charges.  ^ 

^  Grain  intermingled  without  objection  by  owners  becomes  common 
property.  Dole  v.  Olmstead,  3G  lU.  150;  Same  v.  Same,  41  111.  344; 
Bailey  v.  Bensley,  87  111.  556. 

2  Property  must  be  capable  of  identification.  Stanley  v.  Robinson,  14 
Bradw.  480. 

»  Cole  v.  Tyng,  24111.  200. 
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Same  —  WareJiotise  receipts  —  Fraudulent  issue. —  A  fraudulent  issue  of 
warehouse  receipts  for  grain  not  in  store  does  not  deprive  the  ware- 
houseman of  liis  hen  for  that  which  he  has  actually  stored. 

This  case  is  stated  in  the  opinion  of  the  court. 

J.  C.  Chaiviplin,  W.  H.  L.  "Wallace  and  Shumwat,."Waite 
and  TowNE,  for  plaintiffs  in  error.  T.  L.  Dickey,  for  defend- 
ant in  error. 

Skinjtee,  J.  This  was  an  action  of  replevin,  for  a  quan- 
tity of  corn. 

The  defendant  pleaded  property  in  himself,  traversing  the 
averment  of  the  declaration  that  the  corn  was  the  property 
of  the  plaintiffs,  and  a  plea  setting  up  his  hen,  as  a  common 
warehouseman,  for  storage  of  the  corn.  To  this  last  plea 
the  plaintiffs  replied  doubly :  First,  denying  the  indebted- 
ness for  storage;  and,  second,  that  the  defendant  falsely 
and  fraudulently  issued  to  the  plaintiffs  divers  warehouse 
receipts,  pm'porting  that  the  defendant,  as  a  common  ware- 
houseman, had  received  and  had  on  store  for  the  plaintiffs 
certain  large  quantities  of  grain,  of  value  exceeding 
the  defendant's  claim  *for  storage;  and  that  the  [-287] 
plaintiffs  were  thereby  deceived  and  paid  the  value 
of  the  grain  so  falsely  pretended  by  the  defendant  to  have 
been  received  and  to  be  in  store  for  the  plaintiffs.  To  this 
last  replication  the  court  sustained  a  demurrer.  The  cause 
Avas  tried  by  a  jury,  who  returned  a  verdict  for  the  defend- 
ant, which  the  court  refused  to  set  aside. 

The  instructions  given  and  refused,  upon  which  questions 
are  made,  are  numerous,  and  the  bill  of  exceptions  shows 
they  are  not  all  incorporated  into  the  record,  for  which 
reason,  and  that  we  are  satisfied  with  the  finding  of  the 
jury,  we  do  not  regard  it  our  duty  to  enter  upon  an  investi- 
gation of  the  positions  of  law  they  respectively  assume. 

The  evidence  justified  the  jury  in  finding  that  the  de- 
fendant was  a  common  warehouseman,  and  the  plaintiffs 
dealers  in  grain ;  that,  as  such  warehouseman,  the  defend- 
ant received  on  store  for  the  plaintiffs  a  large  quantity  of 
<3orn,  and  with  their  consent,  for  convenience  and  saving  of 
storage,  put  it  in  mass  with  other  corn  owned  by  himself 
and  others,  and  with  the  understanding  that  a  like  quantity 
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and  quality  of  corn  should  be  delivered,  out  of  the  common 
mass  in  store,  to  the  plaintiffs  when  required, 

We  are  to  consider,  under  the  finding  of  the  jury,  that 
the  identity  of  the  corn  delivered,  and  the  plaintiffs'  prop- 
erty in  that  particular  corn,  were  lost  by  their  consent. 

The  plaintiffs,  to  sustain  their  action,  should  have  shown 
that  the  corn  replevied  was  their  property,  that  is,  the  corn 
they  delivered  in  store ;  or  that  the  intermixture,  by  which 
identification  of  their  property  became  impossible,  was  the 
wrongful  act  of  the  defendant,  or,  at  least,  without  their 
consent. 

The  rule  of  the  common  law,  as  laid  down  by  Mr.  Black- 
stone,  is,  that  where  several  persons'  goods  are,  by  consent, 
so  intermixed  that  the  particular  portion  or  goods  of  each 
can  no  longer  be  distinguished,  the  several  proprietors  will 
have  a  propert}^  in  common  in  the  whole  according  to  their 
respective  portions  put  in  mass.  2  Blackstone's  Com.  405 ; 
Story  on  Bailments,  sec,  40. 

It  is  true,  if  the  defendant  wrongfully  mixed  the  plaint- 
iffs' corn  with  his  own  or  other  persons',  he  could  have  no 
advantaoe  from  the  act,  and  should  bear  the  loss  or  incon- 
venience  caused  thereby.  Authorities  before  cited ;  1  Storv's 
Eq.  Com.  sec,  623 ;  Story  on  Agency,  sec.  205 ;  Hart  v.  Ten 
Eyclz,  2  Johns.  Chan.  R.  62. 

But  in  this  case  we  must  conclude  that  the  jur}''  found 
the  intermixture  or  confusion  of  propert\^  was  with  the  con- 
sent of  the  plaintiffs,  and  in  such  case,  there  being  no  wrong, 
the  plaintiffs  would  lose  their  particular  separate 
[*288]  property  in  the  *corn  they  delivered,  and  acquire  an 
undivided  aliquot  part  of  the  whole  mass ;  which,  of 
course,  they  could  not  seize  and  have  restitution  of  b}^  re- 
plevin. Eeplevin  lies  for  specific  property  capable  of  identi- 
fication and  actual  return  (except  in  case  of  fraud  or 
wrongful  confusion  of  propert}"),  and  can  not  be  maintained 
for  an  undivided  interest  or  share,  1  Chitty's  PI,  163 ;  3 
Blackstone's  Com,  145 ;  McElderry  v.  Elannagan,  1  Ilarr. 
&  Gill,  308 ;  JIart  v.  Fitzgerald,  2  Mass.  R.  509 ;  Gardner  v. 
Dutch,  9  id.  427,  and  note. 

The  replication  to  which  the  demurrer  was  sustained  is 
no  answer  to  the  plea  to  which  it  was  interposed.     We  can 
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conceive  of  no  reason  or  poKcy  why  common  warehonse- 
men  should  not  have  a  lien  on  property  stored  by  them  for 
their  proper  charges,  and  the  consequent  right  to  retain  the 
possession  until  paid. 

It  is  true  the  authorities  leave  the  law  in  this  respect 
somewhat  unsettled,  but  warehousemen,  like  common  car- 
riers, hold  themselves  out  as  publicans  (so  to  speak),  ready, 
to  the  extent  of  their  ability,  to  accommodate  all  in  the 
safe-keeping  and  forwarding  of  property  according  to  the 
course  of  commerce ;  and  must  necessarily  look  to  the  prop- 
erty rather  than  to  the  responsibility  of  the  owner,  of  whom 
they  seldom  have  any  knowledge,  for  their  reward.  In 
case,  therefore,  where  delivery  of  the  property  to  the  owner 
is  called  for,  there  would  seem  to  be  the  same  reason  and 
necessity  for  this  Ken  in  favor  of  warehousemen,  as  of  car- 
riers or  artisans ;  and  they  should  stand,  in  this  respect,  upon 
the  same  footing.  Stei7iman  v.  Wilkins,  7  Watts  &  Serg. 
466;  Story  on  Bailments,  sec.  453;  Angell  on  Carriers,  sec. 
6(j,  and  cases  there  cited. 

If  the  defendant  had  not  performed  his  contract  or  duty 
as  bailee,  and  the  plaintiffs  were  damaged  thereby  to  an 
amount  exceeding  what  he  otherwise  would  have  been  en- 
titled to,  he  could  have  no  just  claim  for  storage  and  conse- 
quently no  lien.  Edwards  v.  Todd,  1  Scam.  R,  402 ;  Angell 
on  Carriers,  sec.  413.  But  it  does  not  follow,  because  the 
defendant  falsely  and  fraudulently  issued  to  the  plaintiffs 
warehouse  receipts  for  other  grain,  that  he  has  lost  his  lien 
for  charges  on  the  grain  in  controversy,  alleged  to  have  been 
in  fact  received  and  stored. 

The  receipt  a^nd  storage  of  the  grain  replevied,  and  the 
falsely  issuing  receipts  for  other  grain  not  in  fact  received, 
are  different  transactions ;  and  the  latter  can  not  be  set  up 
in  avoidance  of  the  hen  arising  out  of  the  former,  Anofell 
on  Carriers,  sec.  415. 

^  JudgiTient  affirmed. 
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[*289]  ^William  Hitchcock  v.  John  H.  "Watson  et  al. 
Aj)]peal  from  Jo  Daviess. 

Agent  —  Liable  for  funds  in  his  hands. —  An  agent  or  trustee  wlio 
liquidates  or  pays  off  a  debt  for  a  principal,  or  cestui  que  trust,  for  a 
less  sum  than  was  owing,  is  accountable  for  any  residue  in  his  hands 
given  for  the  purpose. 

Judgment  against  garnishee — Practice. —  Judgments  to  attaching 
creditors,  as  against  a  garnishee,  should  only  go  for  the  satisfaction  of 
the  judgments,  and  not  for  whatever  amount  may  be  owing  from  the 
garnishee  to  the  debtor.  The  manner  of  entering  judgment  in  attach- 
ment cases,  as -stated  in  11  111.  R.  p.  511,  recommended. 

The  opinion  of  the  judge  gives  a  statement  of  the  case. 

J.  L.  Loop  and  M.  Y.  Johnson,  for  appellant.  Leland 
and  Leland,  for  appellees. 

Skinner,  J.  Watson,  Eitter  and  Clark  sued  Henry,  in 
attachment,  and  obtained  judgment  for  $139.  Hitchcock 
was  summoned  as  garnishee,  and  answered,  denying  all  in- 
debtedness and  liabilit}^;  but  in  answer  to  special  inter- 
rogatories he  disclosed  that  Henry  assigned  to  him  a  note 
of  $7,699.22,  for  the  purpose  of  paying  certain  debts  of  third 
persons  against  Henry,  amounting  to  $7,605,  and  which  note 
he  had  collected;  that  one  of  these  debts,  amounting  to 
$1,400,  he  had  compromised  at  $125,  thus  leaving  a  balance 
of  the  proceeds  of  the  note,  after  satisfying  all  the  debts 
named,  of  $1,069.22.  For  this  sum  the  court  rendered  judg- 
ment in  favor  of  the  plaintiffs  in  attachment  against  Hitch- 
cock. The  answer,  in  effect,  admits  that  this  sum  of  money 
is  in  Hitchcock's  hands,  which  no  one  but  Henry  can  law- 
fully claim,  and  for  which  he  could  maintain  an  action  at  law. 
Price  V.  Carleton,  12  111.  R.  358.  An  agent  or  trustee  for 
another  can  not  speculate  in  the  execution  of  his  fiduciary 
duties  or  employment ;  and  if  he,  by  compromise  or  otherwise, 
liquidates  or  pays  off  a  debt  of  his  principal  or  cestui  que 
trust  at  less  than  he  has  received  for  that  purpose,  he  is 
accountable  for  the  residue.  Switzer  v.  Skiles,  3  Gil.  R.  529 ; 
Story  on  Agency,  sec.  211. 

The  judgment  is  erroneous. 

Cited:  41  lU.  38. 
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The  plaintiffs  in  attachment,  in  case  there  were  no  other 
judgments  entitled  to  participate  in  the  proceeds  of  the 
property  attached,  were  entitled  to  satisfaction  of 
their  judgment  *and  costs  only,  and  not  to  whatever  [*290] 
amount  Hitchcock  was  found '  indebted  to  Henry. 
The  judgment  is  in  their  favor  against  Hitchcock,  for  a  sum 
greatly  exceeding  what  Henry  owed  them. 

The  better  practice  in  such  case  is  stated  in  StaM  v.  Web- 
ster, 11  111.  E.  511,  and  if  adopted  would  save  much  confusion 
in  attachment  cases.  The  judgment  should  have  been  in 
favor  of  Hemy  for  the  amount  found  due  him,  with  leave 
to  the  plaintiffs  in  attachment  to  take  out  execution  for 
their  use  to  the  amount  of  their  judgment  and  costs;  or  in 
favor  of  Henr}^  and  to  the  use  of  the  plaintiffs,  and  such 
other  attachment  and  judgment  creditors  as  should  be  en- 
titled to  share  in  the  proceeds,  in  proportion  to  their  respect- 
ive judgments.  We  do  not  hold  it  essential  that  this  form 
of  entering  the  judgment  be  observed,  so  that,  in  effect,  the 
plaintiff  in  attachment  obtains  no  more  than  his  judgment 
against  the  original  debtor ;  but  for  the  purpose  of  uniform- 
ity and  certainty,  it  is  better  to  adopt  the  practice  suggested 
in  the  case  before  referred  to. 

Judgment  reversed  and  cause  remanded,  with  direction 
to  the  circuit  court  to  enter  judgment  in  accordance  with 
the  principle  stated. 

AYe  decline  entering  the  judgment  in  this  court,  as  the 
case  may  require  the  action  of  the  circuit  court  in  appor- 
tioning the  proceeds  among  several  creditors. 

Judgment  reversed. 


William  W.  Low  et  al.  v.  William  Maetin. 
\  Error  to  La  Salle. 

Acnox  OF  CASE  ON  WAREHOUSE  RECEIPTS. —  An  actioii  in  case  may  be 
maintained  upon  warehouse  receipts,  purporting  to  have  been  given 
for  produce  in  store,  by  a  party  who  has  advanced  money  upon  the 
faith  of  them,  and  this  whether  tlie  party  has  been  deprived  of  the 
produce  or  his  money. 
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This  cause  was  heard  before  Leland,  ]udge,  at  IS'ovember 
term,  1S53,  of  the  La  Salle  circuit  court.  See  opinion  for  a 
statement  of  the  case. 

J.  C.  Champlin  and  SnimwAY,  Waite  and  Towne,  for 
plaintiffs  in  error.     T.  L.  Dickey,  for  defendant  in  error. 

[-291]  ■^Skinner,  J.  This  was  an  action  on  the  case. 
The  declaration  contains  thirteen  counts.  The  first 
and  second  counts  allege  that  the  defendant  below,  being  a 
warehouseman  at  La  Salle,  in  this  state,  as  such  warehouse- 
man issued  to  the  plaintiffs  certain  receipts,  purporting  that 
the  defendant  had  received  from  certain  third  persons,  and 
had  on  store  for  the  plaintiffs,  certain  grain;  that,  at  the 
time  of  issuing  the  receipts,  the  defendant  had  not  received 
nor  had  in  store  the  grain  mentioned  therein,  or  any  ]')or- 
tion  thereof;  that  the  receipts  were  so  issued  wrongfully, 
with  intent  to  defraud  the  plaintiffs,  and  contrary  to  the 
statute,  etc. 

The  other  counts  allege  the  issuing  b}^  the  defendant  of 
grain  receipts,  under  the  like  circumstances  and  with  the 
like  intent,  either  to  the  plaintiffs  or  to  one  of  them,  pur- 
porting that  the  defendant  had  received' from  certain  third 
l^ersons,  and  had  on  store  for  the  plaintiffs,  or  one  of  them, 
certain  grain  therein  mentioned;  and  either  allege  a  joint 
interest  in  the  grain  mentioned  in  the  receipts,  and  the  pay- 
ment of  the  plaintiffs'  moneys  for  the  grain  which  the  re- 
ceipts acknowledge  to  have  been  so  received ;  or  that  upon 
the  faith  of  the  receipts  the  plaintiffs  paid  to  certain  third 
persons  certain  sums  of  money,  the  value  of  the  grain  in 
the  receipts  mentioned. 

The  statute  prohibits,  under  severe  penalties,  the  issuing 
of  receipts  by  warehousemen,  purporting  that  goods  or  prod- 
uce are  in  store  with  them  belonging  to  another,  unless  the 
goods,  produce,  etc.,  are  actually  in  store  as  indicated  by 
the  receipt  issued ;  and  gives  to  any  person  aggrieved  by 
reason  of  violation  of  its  provisions,  an  action  on  the  case 
for  the  damages  sustained.     Statutes  1856,  p.  394. 

The  action  on  the  case  can  be  maintained  at  common  law, 
Avhere  one  wrongfully,  and  through  fraud  and  deceit,  causes 
damage  to  another.     1  Chitty's   PI.  137;    Weatherford  v. 
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Fishhaclc,  3  Scam.  E.  170;  U^ton  v.  Vail,  6  John.  E.  180; 
Sage  v.  Watts,  4  McLean's  E.  162;  Griffin  v.  Farewell,  20 
Yerm.  E.  153. 

And  although  the  statute  may  be  regarded  as  declarator}^ 
of  the  common  law  only,  the  plaintiffs,  by  alleging  facts 
which  show  a  false  and  fraudulent  issuing  of  the  receipts, 
and  a  consequent  imposition  upon  and  damage  to  them, 
make  a  good  cause  of  action  in  case. 

It  is  immaterial  whether  the  loss  to  the  plaintiffs  from  the 
wrongful  and  fraudulent  acts  of  the  defendant  consists  in 
being  deprived  of  their  grain  or  their  money.  If  they  lost 
their  grain  by  means  of  the  fraudulent  receipts,  they  are 
damaged  by  the  defendant's  fraud  and  deceit,  to  the  extent 
of  its  value,  and  may  maintain  their  action  for  the 
fraud  the  same  as  though  "^by  means  of  the  same  [*292] 
fraud  they  had  directly  been  cheated  out  of  their 
money. 

The  first  and  second  counts  are  bad,  because  they  do  not 
show  that  the  plaintiffs  were  injm-ed  or  sustained  damage 
from  the  wrongful  issuing  of  the  receipts.  The  demurrer 
to  the  declaration  is  general,  and  the  other  counts  each  show 
a  substantial  cause  of  action  in  case.  Judgment  reversed 
and  cause  remanded. 

Judgment  reversed. 


John  C.  "Waterman  et  al.  v.  ISTelson  G.  Tuttle  et  at. 

Appeal  from  Cooh. 

Process  to  axother  county  —  Practice. — Where  the  process  from  a 
court  of  sui^erior  jm-isdiction  is  sent  to  another  county  for  service,  if 
exception  is  to  be  taken,  it  should  be  done  by  motion  at  the  proper 
time  or  by  plea  in  abatement.  A  plea  in  bar  goes  to  the  cause  of 
action  and  is  not  the  projper  plea. 

This  action  was  heard  before  Manieeke,  judge,  at  ]^o- 
vember  term,  1856,  of  the  Cook  circuit  court.  The  case  is 
stated  in  the  opinion  of  the  court. 

East^ian  and  Beveeidge,  for  appellants.  Shumway,  Waite 
and  TowNE,  for  appellees. 

Cited:  22  111.  203;  48  111.  533;  77  111.  356. 
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SK^^^NEE,  J.  The  plaintiffs  below  sued  tlie  defendants  in 
the  Cook  circuit  court,  counting-  in  assumj)sit  upon  two 
promissory  notes.  The  declaration  contained  an  averment 
that  the  causes  of  action  accrued  at  the  county  of  Cook,  and 
that  the  plaintiffs  resided  in  said  county.  The  summons 
was  sent  to  De  Kalb  county  and  there  served.  The  defend- 
ants pleaded  in  lar,  traversing  this  averment.  To  this  plea 
the  court  sustained  a  demurrer. 

This  court,  in  the  case  of  Kenney  v.  Greer,  13  111.  E.  432, 
overruling  several  previously  decided  cases,  held  that  in 
actions  in  the  circuit  court,  where  the  summons  is  sent  to 
another  county,  it  is  not  necessary,  to  give  jurisdiction,  that 
the  declaration  contain  an  averment  of  the  special  facts 
authorizing  the  plaintiff  to  sue  in  the  county  where  the 
action  may  be  brought ;  and  that  jurisdiction  will  be  pre- 
sumed, unless  questioned  by  plea  in  abatement,  or  motion 
interposed  in  proper  time.  The  circuit  courts  are 
[■•'293]  courts  of  superior  or  ^general  jurisdiction,  and  where 
they  take  cognizance  of  causes,  every  intendment  is 
in  favor  of  their  jurisdiction,  and  they  will  be  presumed 
rightfully  to  exercise  it.  It  is,  however,  otherwise  in  regard 
to  courts  of  inferior  or  'limited  jurisdiction.  Peacock  v. 
Bell,  1  Saunders'  E.  Y4;  Kenney  v.  Greer,  13  111.  E.  432;  1 
Chitt3'^'s  PL  275.  The  averment,  therefore,  as  to  the  place 
where  the  causes  of  action  accrued,  and  the  residence  of  the 
plaintiffs,  being  immaterial  to  the  cause  of  action,  was  not 
traversable,  and  may  be  treated  as  surplusage.  1  Chitt3^'s 
PL  229,  230  and  231. 

The  general  rule  is,  that  whatever  matter  of  defense 
shows  that  the  plaintiff,  can  have  no  cause  of  action  should 
be  pleaded  in  har',  but  that  which  merel}^  defeats  the  present 
suit,  and  does  not  conclude  the  plaintiff  from  maintaining 
an  action  upon  the  cause  stated,  should  be  pleaded  in  abate- 
ment.    1  Chitty's  PL  446. 

If  the  facts  alleged  in  the  declaration  and  traversed  by 
the  plea  were  pleaded  in  abatement,  they  could  do  no  more 
than  defeat  the  present  suit  and  compel  the  plaintiffs  to  sue 
where  the  defendants  reside  or  should  be  found. 

The  demurrer  was  properly  sustained.  The  cause  being' 
finally  tried  upon  the  general  issue,  the  plaintiffs  offered  in 
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evidence  the  notes  declared  on,  and  tlie  defendants  objected 
to  each  of  them  for  variance.    We  can  discover  no  ground 

for  the  objection. 

Judgment  affirmed. 


John  C.  Champlin  v.  Mokgait. 
Error  to  La  Salle. 

OPENiNa  HIGHWAY  —  Injunction  —  Deteinnination  of  suit  at  Icno. —  A 
bill  for  an  injunction  to  stay  the  opening  of  a  highway  until  the  right 
could  be  determined  at  law,  in  a  suit  pending,  was  dissolved  in  the 
coiu-t  below ;  the  complainant  in  the  bill  brought  his  writ  of  error 
and  obtained  a  supersedeas;  and  asks  an  order  to  have  the  injunction 
revived  until  the  suit  at  law  shall  be  determined.  Held,  that  as  the 
facts  would  authorize  an  injunction  if  presented  to  tliis  court,  that  an 
order  should  be  entered  reviving  the  original  injunction,  and  that 
notice  be  given  accordingly. 

Per  Curiam.  The  bill  in  this  case  was  for  an  injunction  to 
stay  the  opening  and  use  of  a  public  highway  through  the 
premises  of  the  complainant,  until  the  right  could  be  deter- 
mined at  law,  an  action  for  which  purpose  was  then  pending. 
The  court  below,  pending  the  action  at  law,  dissolved  the 
injunction ;  the  complainant  sued  out  of  this  court  a  writ  of 
error,  and  a  supersedeas  was  allowed.  The  complain- 
ant now,  *in  this  proceeding  in  error,  shows  to  this  [*294] 
court  that  the  action  at  law  is  still  pending ;  that  he 
is  cUligently  prosecuting,  for  the  purpose-  of  trying  and 
having  the  right  finally  determined  by  the  action  at  law, 
and  asks  an  order  of  this  court  reviving  and  continuing  the 
original  injunction  pending  the  suit  for  the  determination 
at  law  of  the  right. 

TVe  think  the  case  made  by  the  record  entitles  the  com- 
plainant in  that  bill,  the  plaintiff  in  error,  to  the  injunction ; 
and  were  the  same  facts  presented  to  this  court  for  an 
original  injunction,  it  would  be  allowed.  An  order  of 
this  court  upon  this  record  will  effect  the  same  end  and 
avoid  the  expense  of  an  indej^endent  proceeding  for  that 
purpose.  We  can  see  no  objection  to  such  a  practice,  and 
the  order  will  be  allowed,  with  direction  that  copies  thereof, 
certified  by  the  clerk,  be  served  upon  the  parties.  Defend- 
ants enjoined. 
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Samuel  B.  Pomeeot  et  al.  v.  George  R.  Roberts. 
Aiypeal  from  Cook  County  Court  of  Common  Pleas. 

RESPOXSrBILITjr  OF  PEIXCIPAIi  FOR  ACTS  OF  AGENT.  —  A  principal  is  Only 

responsible  for  the  purchases  of  liis  agent  when  he  authorizes  him  to 
make  the  purchase,  or  when  he  permits  Mm  to  make  purchases  know- 
ing that  the  seller  parts  with  liis  property  on  tlie  responsibility  of  the 
principal,  and  not  on  the  credit  of  the  agent. 

This  was  an  action  of  assumpsit,  commenced  in  the  Cook 
county  court  of  common  pleas,  by  summons,  issued  in  favor 
of  the  above  named  a]3pellee,  against  the  said  appellants. 
The  declaration  is  on  the  common  counts :  First,  against  the 
defendants,  as  partners,  doing  business  under  the  firm  name 
of  S.  B.  Pomeroy  &  Co.  Second,  against  them,  as  partners, 
doinff  business  under  the  firm  name  of  C.  S.  Parmlee.  With^ 
the  declaration  is  filed  an  account  for  lumber  sold  by  plaint- 
iff to  defendants,  amounting  to  $395.06.  The  defendants 
filed  an  affidavit  of  merits,  with  the  plea  of  the  general 
issue ;  also  the  affidavit  of  one  of  the  defendants,  denving 
that  they  were  copartners,  doing  business  in  the  name  of 
C.  S.  Parmlee.  The  case  was  tried  before  a  jury  at  the 
September  term  of  the  common  pleas  court,  1S56,  J.  M. 
Wilson,  judge,  presiding. 

There  was  a  verdict  and  judgment  for  the  appeUee  for 
$395.06.     A  motion  for  a  new  trial  was  denied. 

Hoyne  and  Miller,  for  appellants.     Shumway,   Waite 
and  TowNE,  for  appellee. 

[*295]  *Caton,  J.  We  find  no  complaint  with  the  in- 
structions of  the  court,  but,  after  a  careful  exam- 
ination of  the  testimony,  we  are  satisfied  that  the  jury 
misapplied  the  law  to  the  facts  and  found  a  wrong  verdict, 
which  should  have  been  set  aside.  Tlie  facts,  as  uncontra- 
dicted and  uncontro verted,  are  these :  The  defendants,  on 
the  1st  day  of  January,  sent  Parmlee  to  Geneseo,  as  their 
agent,  to  buy  produce  for  them,  and  from  time  to  time  re- 
mitted him  funds  as  he  required,  and  charged  him  with  the 
amount.     With  these  funds  he  purchased  grain  and  shipped 

Compare  Doan  v,  Duncan,  ante,  96,  note, 
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it  to  Chicago  to  the  defendants,  witli  which  they  credited 
him  at  prices  paid  for  it,  of  which  he  advised  them  weekly. 
Dm-ing  the  winter  of  1854-5,  he  also  bought  pork  for  them 
and  shipped  it  in  the  same  way.     Dm^ing  the  smnmer  of 

1854,  Parmlee  advised  them  at  what  prices  He  could  sell 
lumber  and  salt  and  requested  them  to  send  him  some. 
Accordingly,  during  that  season^  they  sent  him  four  car 
loads  of  lumber  and  some  salt,  which  he  sold  for  them  dur- 
ing that  season,  excepting  some  culls  of  the  lumber,  which 
were  left  over  until  the  next  season.  There  is  no  doubt 
that  this  is  the  extent  of  the  business  arrangements  between 
those  parties,  and  the  extent  of  the  authority  conferred  on 
the  agent  by  the  defendants.  Parmlee  himself  does  not 
pretend  that  he  was  ever  in  any  way  authorized  by  tlie  Pom- 
eroys  to  huy  anything  for  them,  or  on  their  account,  except- 
ing grain  and  pork. 

Some  time  in  March,  1855,  Parmlee  entered  into  an  agree- 
ment of  copartnership  with  one  Crosby,  for  the  purpose  of 
conducting  the  lumber  business  in  Geneseo,  and  that  firm,  in 
the  name  of  Parmlee  &  Crosby,  opened  an  account  with 
the  plaintiff  at  Chicago,  for  the  purpose  of  supplying  their 
lumber  3'ard  at  Geneseo  with  lumber,  which  continued  in 
their  names  till  some  time  in  April,  after  which  it  was  con- 
tinued in  the  name  of  C.  S.  Parmlee  alone,  in  whose  name 
the  lumber  in  controversy  was  purchased  by  Parmlee  in 
April  and  May,  1855.     At  one  time  during  the  spring  of 

1855,  Parmlee  mentioned  to  the  book-keeper  of  the  defend- 
ants, "that,  by  reason  of  his  having  made  so  much  that  day, 
he  had  bought  a  lot  of  lumber  and  could  make  a  handsome 
thing  out  of  it.  This  was  in  the  defendants'  office  in 
Chicago,  but  it  does  not  appear  that  either  of  the  defend- 
ants were  present,  or  that  it  was  expected  or  designed  to  be 
communicated  to  them,  or  that  it  was  supposed  by  any  one 
that  they  had  any  interest  in  it.  Indeed,  we  are  satisfied 
that  no  other  legitimate  conclusion  can  be  drawn  from  the 
evidence,  than  that  the  defendants  never  knew  anything 
about  the  lumber  transactions  of  Parmlee  in  1855,  or  that 
he  ever  purchased  a  foot  of  lumber  at  any  time  for  the  pur- 
pose of  sale,  either  on  his  own  account  or  theirs, 

and  certain  it  is  that  they  never  authorized  *him,  [*29G] 
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either  expressly  or  impliedly,  to  purchase  any  lumber  on 
their  account.  On  the  1st  of  March,  1855,  the  defendants 
sent  a  book-keeper  to  Geneseo,  to  keep  the  books  there, 
under  the  direction  of  Parmlee.  He  rendered  such  an  ac- 
count or  naade  a  report  of  the  state  of  the  accounts  at 
Geneseo,  to  the  defendants,  monthly.  In  these  reports,  no 
mention  whatever  is  made  of  the  lumber  transactions. 
They  were  not  charged  with  money  paid  out  for  lumber,  nor 
were  they  credited  with  money  received  for  lumber,  although 
it  appears  that  lumber  was  purchased  and  paid  for,  and  lum- 
ber sold,  during  the  time  of  these  reports,  by  Parmlee  & 
Crosby  and  by  C.  S.  Parmlee.  ]S^ow,  in  the  face  of  all  these 
facts,  after  he  has  been  prosecuted  criminally  by  the  defend- 
ants, he  swears  that  he  entered  into  the  partnership  with 
Crosby  and  carried  on  the  lumber  business  on  account  of 
the  defendants,  although  he  does  not  pretend  that  he  ever 
explained  to  Crosby,  his  partner,  that  the  defendants  had 
any  sort  of  interest  in  that  lumber  business.  ISiow,  in  this 
state  of  the  testimony,  one  of  two  conclusions  is  inevitable ; 
either  that  Parmlee  has  sworn  to  what  is  not  true,  or  that 
he  has  proved  himself  to  be  a  dishonest  man  and  an  unfaith- 
ful agent.  He  takes  in  a  partner,  buys  and  sells  lumber, 
contracts  debts  and'  receives  proceeds  of  sales,  confessedly, 
without  consulting  the  defendants,  and  without  a  shadow 
of  authority  f  roin  them,  makes  no  mention  of  these  receipts 
and  expenditui'es  in  his  reports  to  them.  And  now,  when 
the  enterprise  proves  disastrous,  and  he  himself  proves  a  de- 
faulter in  the  legitimate  business  of  his  agency,  and  is  prose- 
cuted therefor,  he,  for  the  first  time,  pretends  that  all  of 
this  lumber  business  was  on  the  defendants'  account.  Had 
this  lumber  business  proved  profitable,  will  any  sane  man 
believe  that  the  defendants  would  ever  have  heard  of  it,  or 
seen  any  of  the  profits? 

The  defendants  can  be  liable  in  this  case  only  upon  one 
of  two  assumptions ;  either  that  they  authorized  Parmlee 
to  purchase  the  lumber  on  their  account,  or  that  they  knoAV- 
ingly  allowed  Parmlee  to  purchase  it  on  his  own  account, 
but  upon  their  credit,  whereby  the  plaintiff  was  induced  to 
part  with  his  property  on  their  responsibility  and  not  on  the 
credit  of  Parmlee.     Now  there  is  absolutely  no  evidence  to 
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sustain  either  of  these  assumptions.  Parmlee  himself  does 
not  pretend  that  he  ever  had  any  authority,  either  express 
or  implied,  from  the  defendants,  to  purchase  a  foot  of  lum- 
ber on  tlieir  account,  and  the  whole  evidence  in  the  case 
shoTvs  affirmatively  that  they  never  gave  hiln  any  such 
authority,  and  never  had  any  reason  to  suppose  that  he  ever 
attempted  to  exercise  any  such  authority,  or  that  he  ever 
even  professed  to  exercise  any  such  authority  for 
them.  AU  there  is  about  it  is,  that  he  says  he  *did  [*297] 
enter  into  the  arrangement  with  Crosby  for  them, 
but  he  does  not  pretend  that  he  had  any  authority  to  do  so, 
or  that  he  ever  disclosed  any  such  intention  either  to  the 
plaintiff  or  the  defendants,  or  to  Crosby  himself,  or  even  any 
one  else.  If  he  really  had  any  such  purpose  it  was  securely 
locked  up  in  his  own  bosom,  until  it  was  disclosed  on  this 
trial.  This  mere  secret,  mental  purpose,  if  it  was  really 
entertained,  could  not  bind  the  defendants. 

As  to  the  second  supposition,  that  the  plaintiff  was 
misled  by  appearances,  sanctioned  by  the  defendants,  and 
thereby  induced  to  seU  the  lumber  to  Parmlee  oh  the  credit 
and  responsibility  of  the  defendants,  it  is  not  even  con- 
tended for.  He  does  not  pretend  that  he  supposed  the  de- 
fendants had  any  concern  in  it  at  the  time  of  the  sale,  or 
that  he  did  not  sell  it  on  the  responsibility  of  Parmlee  alone. 
"When  this  testimony  is  carefully  examined  and  properly  un- 
derstood, there  is  really  no  evidence  to  sustain  this  verdict. 
It  is  only  practicable  in  an  opinion,  without  making  it  un- 
reasonably long,  to  do  more  than  glance  at  the  main  feat 
ures  of  the  testimony,  and,  in  general,  state  conclusions 
established  by  the  evidence  rather  than  go  into  a  detail  of  the 
evidence  itself. 

The  judgment  must  be  reversed  and  the  cause  must  be 
remanded  for  another  trial. 

Judgment  reversed. 
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The  Chicago,  Btjulington   &  Quincy  Eaileoad  Coisipant 
et  al.  V.  John  Coleman  et  al. 

Error  to  Coolc. 

Judgment  against  two  defendants  —  Erroneous  as  to  one  —  iSe- 
vei'sed. — lu  an  action  against  two  railroad  corporations,  if  the  judg- 
ment is  against  both,  without  any  proof  to  justify  a  finding  as  to  one 
of  them,  it  will  be  reversed,  i 

Corporation  —  Admissions  of  x^resident  as  evidence — Poicers  of  x:>resi- 
dent. —  The  admissions  of  the  president  of  a  corjjoration,  made  in  the 
execution  of  his  duties,  about  the  business  of  the  company,  within 
the  scope  of  the  authority  usually  exercised  by  him,  will  be  evidence 
against  the  corporation.  The  ordinary  affairs  of  a  corporation,  such 
"  as  custom  has  imposed  upon  or  necessity  requires  of  the  president  of  a 
corporation,  may  be  performed  by  him  without  express  authority. 2 

This  was  an  action  of  assumj^sit,  brought  in  the  Cook 
circuit  court  by  the  defendants  in  error,  who  were  plaintiffs 
below,  against  the  plaintiffs  in  error,  for  damages  for  not 
furnishing  certain  railroad  iron  for  plaintiffs  below  to  carry, 

according  to  a  contract  alleged  to  have  been  made 
[*298]  between  the  parties.    It  *was  tried  at  the  November 

term,  1855,  before  his  honor,  Judge  Maniekke,  and 
a  jury,  and  a  verdict  rendered  for  the  plaintiffs  for  $5,3G4. 
It  was  brought  to  this  court  by  writ  of  error. 

Sedgwick  and  TValkek,  for  plaintiffs  in  error.  C.  B. 
Waite,  for  defendants  in  error. 


^3 


Skinnek,  J.  This  was  an  action  of  assumpsit  The  dec- 
laration alleges  a  contract  whereby  the  Chicago,  Burling- 
ton &  Quincy  Eailroad  Company,  and  the  Central  Military 
•Tract  Eailroad  Company,  agreed  to  furnish,  at  Eock  Island, 
a  large  quantity  of  iron  to  be  carried  by  the  Colemans, 
for  the  railroad  companies,  from  Eock  Island  to  oppo- 
site Burlington,  at  the  agreed  price  of  $6  per  ton;  and 
alleges   for  breach  that   the   railroad   companies   did  not 

Cited:  38  111.  171 ;  39  III.  613;  44  lU.  247 ;  49  111.  86,  425. 

1  Mer.  Des.  &  Am.  Ex.  Co.  v.  Smith  et  al.  44  111.  319. 

2 1.  &  St.  L.  R.  R.  Co.  V.  Miller,  71  111.  463 ;  Lindbloom  v.  Ramsey,  75 
111.  246;  Mer.  Des.  Trans,  Co.  v.  Leysor,  89  III.  43;  Willemin  v.  Dunn,  93 
IlL  511 ;  W,  &  St.  L.  &  P,  R.  Co.  v.  Fenton,  12  Bradw.  417. 
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furnish  tlie  iron  for  carriage,  the  Colemans  being  and  re- 
maining ready  to  carry  the  same.  The  cause  was  tried  by 
jury,  upon  the  general  issue,  and  a  verdict  returned  for  the 
plaintiffs  below,  which  the  court  refused  to  set  aside.  This 
court  is  of  opinion  that  there  is  no  evidence  in  the  record 
to  justify  a  finding  against  the  Central  Military  Tract 
Railroad  Comjyany^  and,  therefore,  the  judgment  must  be 
reversed. 

As  the  question  of  the  admissibility  of  the  admissions  of 
Mr,  Joy  to  charge  the  company,  of  which  he  was.  president, 
will  be  hkely  to  arise  upon  another  trial,  we  will  dispose  of 
that  question. 

These  admissions  relate  to  the  making  of  the  contract  for 
carrying  the  iron  by  one  Fayerweather,  for  the  defendants 
below,  and  to  his  authority  to  make  the  contract.  The 
plaintiffs  below  sent  an  agent  to  settle  their  claim  on  account 
of  the  contract,  and  with  authority  to  settle  it,  to  Chicago, 
lie  called  on  Mr.  Joy,  the  president  of  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company,  at  his  office,  in  Chicago, 
and  which  seems  to  have  been  the  public  office  of  the  com- 
pany ;  informed  him  of  his  business,  and  attempted  an  ad- 
justment of  the  claim.  Mr.  Joy  refused  to  pay  the  claim, 
upon  the  grounds  that  it  was  exorbitant,  and  that  the  plaint- 
iffs had  been  paid  all  they  ought  to  have ;  and  during  the 
pendency  of  this,  the  negotiation,  and  concerning  the  mat- 
ter out  of  which  the  claim  arose,  Mr.  Joy  admitted  the 
making  of  the  contract,  and  the  authority  of  Fayerweather 
to  make  it,  but  objected  that  the  contract  was  a  bad  one, 
and  that  the  plaintiffs  were  not  entitled  to  more  than  they 
had  already  received. 

Mr.  Joy  was  the  president  of  a  corporation,  empowered 
by  hiw  to  construct  and  operate  a  railroad  through  a  large 
extent  of  territory;  the  company  were  operating 
their  road,  and  the  *business  transactions  appertain-  [*299] 
ing  and  incident  to  the  conduct  of  its  affairs  must, 
of  necessity,  be  extensive  and  multifarious  —  incapable  of 
execution  by  a  board  of  directors,  and  requiring  a  chief 
officer  and  executive  head,  with  power  to  act  in  the  transac- 
tion of  the  ordinary  business  of  the  corporation,  as  the  exi- 
gencies of  that  business  may  require.     The  business  of  such 
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corporations  can  be  carried  on  only  tbrougli  their  officers, 
agents  and  servants;  through  them  only  can  they  act  or 
speak ;  and  the  president  is  treated  by  the  public,  and  made 
by  usage,  the  chief  officer  and  executive  head  of  the  corpo- 
ration. Through  him  numerous  every-da}?^  affairs  of  the 
corporation  are  transacted,  and  such  acts  as  are  incident  to 
the  execution  of  the  trust  reposed  in  him  —  of  an  ordinary 
character,  arising  in  the  routine  of  business  — such  as  custom 
or  necessity  has  imposed  upon  the  office,  he  may  perform 
for  the  corporation,  without  special  or  express  authority. 
Jiyan  v.  Dunlap,  17  111.  E.  40.  The  old  doctrine,  that  cor- 
porations can  only  be  bound  by  act  under  their  corporate 
seal,  has  been  long  exploded.  They  have  become  numerous, 
and  their  operations  extend  into  almost  every  enterprise  of 
the  .country,  demanding  such  powers  and  facilities,  within 
their  sphere  of  action,  as  belong  to  natural  persons  in  the 
prosecution  of  the  hke  enterprises ;  and  being  intangible  and 
invisible  beings,  created  by  the  law,  they  can  exercise  them 
through  natural  persons  only.  Unless  they  may  be  bound, 
in  the  ordinary  affairs  of  the  corporation,  by  the  acts  and 
admissions  of  their  officers,  so  far  as  relates  to  the  business 
usually  transacted  through  such  officers,  they  would  enjoy 
an  immunity  incompatible  with  the  rights  of  individuals, 
and  destructive  of  the  object  of  their  creation.  The  presi- 
dent of  a  railroad  corporation  is  treated  by  common  usage 
as  its  head  —  an  officer  within  and  a  ^:>«r?5  of  the  corpora- 
tion, a  mere  artificial  person,  incapable  itself  of  acting  or 
speaking, —  and  admissions  of  such  officer,  made  in  the  exe- 
cution of  the  duties  imposed  upon  him,  and  concerning  a 
matter  upon  which  he  is  called  upon  to  act,  and  which 
matter  is  within  the  scope  of  the  authority  usually  exercised 
by  him,  are  evidence  against  the  corporation.  Story  on 
Agency,  sees.  134, 135  and  138 ;  2  Starkie's  Ev.  29 ;  1  Greenlf. 
Ev.  sees.  113,  114  and  332;  Bank  of  Monroe  v.  Field,  2  Hill 
K.  41.5;  Breese  E.  45;  Angell  &  Ames  on  Corp.  220,  221; 
1 1Iow.  &  John.  E.  104;  12  Wheaton  E.  468;  19  Pick.  E. 
220;  4  John.  E.  377;  4  Serg.  &  Eawl.  E.  317;  11  id.  179; 
2  Peters'  E.  358;  21  Pick.  E.  270;  4  Met.  E.  163;  2  Eoot's 
E.  150;  8  Conn.  E.  484.     And  it  is  immaterial  whether  the 
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authority  of  the  president  exists  by  virtue  of  his  oflSce,  or  is 
implied  from  the  course  of  business  of  the  c  rporation. 

Mr.  Joy,  having  authority  to  make  the  contract, 
and  to  do  *the  same  through  another,  was  authorized  [*300] 
to  settle  and  adjust  the  claim  arising  out  of  it,  and 
to  bind  the  corporation  thereby ;  and  when  the  claim  was 
presented  to  him,  in  his  official  capacity,  for  settlement, 
w^hether  he  settled  or  refused  to  settle  it,  he  was  acting  in 
the  business  of  the  corporation,  and  within  the  scope  and 
bounds  of  his  powers ;  and  what,  therefore,  he  then  said  in 
relation  to  the  subject-matter  of  the  business  before  him,  is 
evidence  against  the  cor])oration,  as  part  of  the  7'es  gestce. 
The  evidence  shows  that  he  had  acted  in  behalf  of  the  cor- 
poration in  forwarding  the  iron,  and  had  directed  Fayer- 
weather  concerning  its  transportation,  and  he  certainly 
would  be  likely  to  know  the  facts  of  the  transaction,  the 
subject-matter  of  which  was  then  before  him  for  action,  and 
in  w^hich  he  had  participated. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


"Walter  Quaktier  v.  The  University  of  St.  Mary  of  the 

Lakes. 

Error  to  Lake. 

It  is  not  error  to  proceed  to  render  judgment  at  the  same  term  at  which  a 
declaration  has  been  amended,  if  the  defendant  does  not  ask  a  contin- 
uance of  the  cause  for  that  reason. 

This  was  an  action  of  assumpsit,  commenced  by  attach- 
ment. There  was  a  judgment  by  default  upon  the  proceed- 
ings, as  stated  in  the  opinion  of  the  court. 

"Wiggins,  Meech  and  Coventry,  and  J.  Y.  Scammon,  for 
plaintiff  in  error.  C.  Beckwith  and  Waller  and  Caulfield, 
for  defendant  in  error. 

Caton,  J.  Although  numerous  errors  are  assigned  upon 
this  record,  all  of  which  have  been  carefully  considered  by 
the  court,  we  do  not  deem  any  of  sufficient  importance,  ex- 
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cept  that  wliicli  questioos  the  propriety  of  the  course  pur- 
sued by  the  court  in  not  continuing  the  cause,  on  account  of 
the  amendment  of  the  declaration.  At  the  term  at  which 
the  judgment  was  rendered  the  defendant  filed  a  demurrer 
to  the  plaintiff's  declaration,  which  was  sustained,  and  leave 

given  to  the  plaintiff  to  amend.  After  the  amend- 
p301]  ment  was  made,  the  defendant,  ^instead  of  asking 

for  a  continuance,  asked,  for  time  to  plead  till  11 
o'clock  the  next  day,  which  was  granted.  After  that  time 
had  expired,  the  plaintiff  asked  for  a  default,  for  the  want 
of  a  plea ;  but  the  court  then  allowed  the  defendant  to  file 
the  general  issue,  which  he  did.  This  plea,  by  the  leave  of 
the  court,  he  subsequently  withdrew.  He  was  afterward 
called,  but  declined  further  to  answer,  and  a  judgment  by 
default  was  entered  against  him.  He  subsequently  moved 
to  set  aside  this  default;  and,  also,  in  arrest  of  judgment, 
founded  on  affidavits,  which  we  do  not  think  it  necessary  to 
examine  particularly. 

Had  the  defendant  wished  a  continuance  on  account  of  the 
amendment  of  the  declaration,  he  should  have  asked  it ;  but, 
instead  of  that,  he  himself  proposed  to  proceed  at  that  term 
by  asking  till  the  next  day  to  plead,  and  by  pleading  to 
the  action.  He  never  asked  .for  a  continuance  for  any  cause, 
but  withdrew  his  plea  and  refused  further  to  answer.  The 
court  made  no  decision,  nor  was  it  called  upon  to  make  one, 
about  a  continuance.  It  is  certainly  now  too  late  to  com- 
plain that  the  court  did  not,  of  its  own  motion,  and  even 
against  the  acquiescence  of  the  defendant  himself,  continue 
the  cause.  We  find  no  error  in  the  whole  record,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed-. 


Abraham  S.  Cole  v.  The  City  of  Peoria. 

Appecd  from  Peoria   County  Court. 

Proceeding  to  open  street  —  Wliat  proper  evidence  hefore  coiintjf 
court. —  In  a  in-oceeding  to  open  a  street  in  the  city  of  Peoria,  under 
the  acts  incorporating  that  city,  the  owner  of  property  offered  to  make 
certain  jiroofs  before  the  county  court,  whicli  were  to  confirm  the  report 
of  commissioners;  that  the  commissioners  had  prejudged  his  case,  and 
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that  proof  before  them  by  him  would  havS  been  useless ;  which  the 
county  court  refused  to  receive.  Held,  that  this  was  eiToneous ;  and 
that  affidavits  showing  the  value  of  the  projierty,  its  condition,  and 
the  benefits  and  injuries,  were  also  proper  to  be  produced. 

This  was  a  proceeding  on  the  part  of  the  city  of  Peoria, 
under  the  several  acts  incorporating  that  city,  to  open  Wash- 
ington street,  from  Liberty  street  to  the  northerly  line  of 
Lisk's  addition. 

The  county  court  (before  which  the  proceeding  was  had) 
appointed  the  commissioners,  who  were  sworn,  and  made 
their  assessment  and  report,  which  was  confirmed.  The 
commissioners  were  to  ascertain  and  assess  the  damages  and 
recompense  due  the  owners  of  land,  by  reason  of  ■ 
opening  of  said  ^street ;  to  determine  what  persons  ["^'302] 
would  be  benefited,  and  to  assess  the  damages  on  the 
real  estate  benefited. 

There  was  an  order  that  execution  issue  to  the  sheriff  to 
levy  and  sell  the  lots  against  which  judgment  was  rendered. 
There  was  a  judgment  against  the  appellant  here  for  |122.65, 
as  the  amount  which  he  would  b«  benefited  over  and  above 
the  amount  of  his  damages. 

On  the  hearing  of  the  report  of  the  commissioners,  the 
appellant  filed  his  objections,  in  writing,  to  its  confirmation, 
and  at  the  same  time  presented  and  filed  an  agreement  and 
affidavits,  in  substance  as  follows:  That  appellant  would 
establish  by  legal  testimony,  as  the  court  might  direct,  the 
following  facts: 

That  he  (appellant)  is  the  legal  owner  of  said  land;  that 
it  is  worth  $2,000  per  acre;  is  inclosed  by  a  substantial 
board  fence ;  that  he  owns  adjacent  land,  on  which  he  has 
had  for  five  years  a  large  distillery  and  flouring  mill ;  that 
said  lot  was  inclosed  for  pasturing  and  feeding  cattle  and 
hogs,  of  which  he  keeps  a  large  number  at  distillery ;  that 
said  lot  is  a  necessary  appurtenance  to  distillery  for  that  pur- 
pose ;  distillery  lot  too  wet  and  small ;  that  said  street  would 
damage  him  $1,000  a  year,  exclusive  of  land  taken;  that  a 
fence  on  each  side  of  said  street  would  cost  $100. 

That  owners  of  land  south  of  Lisk's  addition,  and  west 
and  southwest  of  the  same,  would  be  principally  benefited ;. 
that  large  manufactories  are  there  erected  and  in  progress,, 
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all  of  them  long  after  <)ole  built  liis  distilleiy ;  that  these 
owners  have  been  mainly  instrumental  in  procuring  the 
0]iening  of  this  street,  and  most  interested  in  the  same  for 
their  own  benefit ;  that  none  of  the  expense  of  said  street 
has  been  assessed  on  said  lands ;  that  said  street  would  be  a 
damage,  and  no  benefit,  to  Cole ;  that  the  damages  assessed 
to  Cole  are  inadequate  —  not  more  than  one-fourth  the  value 
of  the  land ;  that  the  "  benefits  "  are  wholly  speculative, 
imaginary,  and  based  on  a  contingency  which  can  not 
happen  without  Cole's  assent,  and  which  would  destroy  its 
value  for  its  intended  uses ;  that  commissioners  did  not  ex- 
amine any  witnesses. 

Afiidavit  of  A.  S.  Cole,  that  the  matters  stated  in  said 
offer  of  proof  are  true :  That  he  was  prevented  from  attend- 
ing the  meetino^  of  commissioners  with  witnesses,  bv  in- 
formation  from  said  Jacob  Darst  on  the  same  day,  or  a  day 
or  two  before  said  meeting,  that  it  would  be  useless  to  do 
so,  as  commissioners  had  made  up  their  minds  on  the 
subject. 

Atfidavit  of  G.  H.  Stone:  Attended  the  last  meeting  of 
commissioners  appointed  to  assess  damages  in  the  matter  of 
said  street,  as  counsel  of  said  Cole,  and  expected  to  meet 
there  said  Cole  with  his  witnesses,  according  to  arrange- 
ment ;  that  said  Cole  or  witnesses  not  appearing,  he 
[*303]  requested  commissioners  *to  postpone  the  hearing 
until  the  next  da}'',  which  the}'"  declined;  that  said 
Darst  said  he  did  not  suppose  any  testimony  offered  by  Cole 
would  make  any  difference,  as  commissioners  had  made  up 
their  minds ;  that  he  believes  Cole's  affidavit  to  be  true,  be- 
cause Cole  had  excused  his  non-attendance  to  affiant  for  rea- 
sons then  stated. 

Affidavit  of  S.  Yoris:  Believes  said  (Cole's)  lot  to  be 
worth  $2,000  per  acre;  same  is  inclosed  with  a  fence,  as 
stated  in  Cole's  affidavit ;  tliat  lands  south  of  Lisk's  addition 
would  be  principally  benefited  by  opening  said  street,  be- 
•cause  there  is  no  means  of  access  except  by  a  circuitous 
route. 

Affidavit  of  H.  Forsyth :  Believes  said  lot  to  be  worth 
$2,000  per  acre;  fenced  al)Out  three  years  ago  for  pasturing 
and  foddering  cattle  and  hogs  kept  at  Cole's  distillery,  and 
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has  been  so  used  ever  since;  that  Cole  keeps  a  large  num- 
ber of  cattle,  and  does  large  business ;  that  the  opening  of 
said  street  would  be  a  considerable  damage  to  Cole,  exclusive 
of  the  value  of  the  land  taken,  without  benefit,  as  it  would 
impair  its  value  for  present  use ;  that  the  owners  of  distiller- 
ies, etc.,  south  of  Lisk's  addition  would  be  materially  bene- 
fited by  opening  said  street,  because  the  only  access  is  by 
way  of  the  railroad  (which  is  private  property,  and  often 
difficult)  and  Adams  street. 

Court  rejected  said  offer  of  proof  by  Cole,  and  also  said 
affidavit  of  Cole,  and  also  said  aifldavits  of  Yoris  and  For- 
syth, and  overruled  said  objections  to  said  report,  and  con- 
firmed the  same,  and  ordered  executions  to  issue  pursuant 
to  the  statute,  etc.  To  aU  which  Cole  excepted  and  prayed 
this  appeal. 

William  F.  Bryant,  for  appellant.  "Wead  and  William- 
sox,  and  Manning  and  Merriman,  for  appellee. 

Caton,  J.  The  county  court  undoubtedly  erred  in  refus- 
ing to  admit  the  testimony  offered,  tending  to  show  that 
Cole  had  been  prevented  from  producing  his  proofs  before 
tlie  commissioners,  by  reason  of  the  statements  made  to  him 
by  Darst,  one  of  the  commissioners,  that  such  pi'oofs  would 
be  useless ;  as  the  commissioners  had  already  made  up  their 
minds  in  the  case.  Such  statements  coming  from  one  of  the 
judges,  whose  duty  it  was  to  decide  the  matter  in  contro- 
versy, may  well  have  deterred  the  party  from  producing  his 
proofs  before  that  tribunal,  and  a  report  coming  from  a 
commissioner,  who  had  thus  publicly  declared  his  prejudg- 
ment of  the  case,  could  not  be  scrutinized  too  closely  by  the 
county  court.  It  has  a  bad  appearance.  Again,  the 
court  should  have  admitted  the  *affidavits  of  Yoris  ["^^304] 
and  Fors3'th.  The  question  now  is  not  what  extent 
of  influence  this  proof  should  have  had  on  the  mind  of  the 
court,  but  simply  whether  it  was  competent  evidence  to  be 
considered  at  all  by  the  court,  whose  duty  it  was  to  affirm 
or  disaffirm  the  report  of  tlie  commissioners.  We  think  the 
court  erred  in  its  decision,  and  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 
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Chaeles  "W.  Zimmekman  v.  Hezekiah   M.  Wead,  for  the 

use,  etc. 

Appeal  from  Peoria. 

Action  on  assigned  note  —  Pleading  and  practice. — A  declaration 
upon  an  assigned  note  is  sufficient,  wliicli  avers  the  making  of  the 
note,  the  payee,  the  assignment  and  the  non-payment ;  although  tlie 
averments  are  not,  in  all  respects,  such  as  ancient  strictness  in  plead- 
ing would  require. 

The  averment  that  the  note  is  held  by  the  assignee  for  the  use  of  an- 
other is  not  necessary.  That  is  a  fact  with  which  the  defendant  has 
nothing  to  do. 

Tlaat  a  declaration  is  signed  in  the  partnership  name  of  attorneys  is  not 
cause  of  error. 

This  was  an  action  of  assumjysit.     The  declaration  is  as 
follows : 

"  Hezekiah  M.  Wead,  who  sues  for  the  use  of  the  Illinois 
Central  Railroad  Company,  plaintiff,  complains  of  Charles 
W.  Zimmerman,  who  was  summoned,  etc.,  defendant,  in  a 
plea  of  the  case  on  promises,  for  that  the  said  defendant  here- 
tofore, to  wit,  on  the  7th  day  of  ITovember,  a.  d.  1855,  at 
and  within  the  county  and  state  aforesaid,  made  his  certain 
note,  in  writing,  of  that  date  thereby,  by  the  name  of  C.  W. 
Zimmerman,  promising  to  pay  to  the  order  of  William  Kel- 
logg (by  the  name  of  William  Kellogg),  at  the  office  of  N". 
B.  Curtiss  &  Co.,  in  the  city  of  Peoria,  Illinois,  the  sum  of 
$700,  eight  months  after  the  date  thereof,  for  value  received. 
And  the  said  Kellogg,  by  his  signature,  in  writing,  on  the 
back  of  said  note,  afterward,  on  the  same  day  (signed  Will- 
iam Kellogg)  ordered  and  assigned  said  note  to  be  paid  to 
the  plaintiff,  of  which  defendant  had  notice.  Yet  the  said 
defendant,  his  promises  aforesaid  not  regarding,  hath  not 
paid  said  note,  nor  the  sum  of  money  therein  specified,  eitlier 
at  office  of  the  said  JST.  B.  Curtiss  &  Co.,  in  the  city  of  Peoria, 
aforesaid,  nor  to  the  said  plaintiff,  although  the  time  speci- 
fied in  said  note  for  the  payment  thereof  hath  long  since 
elapsed;  but  to  pay  the  same  or  any  part  thereof 
[*305]  hath  hitherto  refused,  and  still  doth  refuse,  *to  the 
damage  of  the  said  plaintiff  of  $1,000,  whereof  he 
brings  suit,  etc.  (Signed)     Wead  &  Williamson, 

"Attorneys  for  Plaintiff." 
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The  following  is  a  copj  of  the  note  on  which  suit  is 
brought : 
"  $700.  Peoria,  ISTovember  Y,  1855. 

"  Eight  months  after  date  I  promise  to  pay  to  the  order 
of  TTilliam  Kellogg,  at  the  office  of  IST.  B.  Curtiss  &  Co.,  in 
the  city  of  Peoria,  Illinois,  seven  hundred  dollars.  Yalue 
received.  C.  W.  Zimmeeman." 

Indorsement  on  said  note  as  follows : 

"Pay  the  within  note  to  Hezekiah  M.  Wead. 

"  Wm.  Kelt.ogg." 

At  November  term,  1857,  of  the  Peoria  circuit  court, 
Howell,  judge,  presiding,  there  was  a  demurrer  to  the 
declaration,  w^hich  was  overruled,  and  no  other  plea  having 
been  interposed,  the  damages  were  assessed  by  the  clerk 
and  judgment  foUowed. 

Chaeles  C.  Bonney,  for  appellant.  E. '  W.  Hazard  and 
Wead  and  Williamson,  for  appellee. 

Caton,  J.  This  was  an  action  of  assumpsit^  brought  by 
Wead,  as  assignee  of  a  promissory  note,  made  by  defend- 
ant to  Kellogg  and  by  him  indorsed  to  the  plaintiff.  The 
declaration  sets  forth  that  the  defendant  made  his  promissory 
note,  promising  to  pay  Kellogg  or  order,  etc.,  and  that  Kel- 
logg assigned  the  note  to  the  plaintiff,  and  avers  the  non-pay- 
ment, etc.  The  declaration  alleaes  that  the  action  is  brouo-ht 
for  the  use  of  the  Illinois  Central  Railroad  Compan}^  We 
think  the  declaration  is  sufficient.  According  to  the  ancient 
strictness  in  pleading  it  may  be  that  the  averments  are  in- 
sufficient, but  the  more  enlightened  course  adopted  by 
modern  courts,  which  looks  to  the  substance  of  the  plead- 
ing, for  the  purpose  of  seeing  that  the  defendant  is  duly 
apprised  of  the  complaint  against  him,  that  he  ma}^  not  be 
taken  by  surprise  upon  the  trial,  conduces  more  to  the  sub- 
stantial ends  of  justice  than  those  technical  rules  upon 
w^hich  ancient  jurists  seemed  to  pride  themselves.  We 
think  the  averments  sufficient.  That  part  of  the  declaration 
which  declares  the  use  to  the  Illinois  Central  Railroad  Com- 
pany is  not  for  the  benefit  of  the  defendant,  nor  has  he 
anything  to  do  with  it,  nor  is  he  in  any  way  interested  in 
the  declaration  of  use.     That  is  allowed  solely  for  the  ben- 
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efit  of  the  cestui  que  use,  and,  as  between  the  parties  to  the 
action,  it  need  not  have  been  inserted.    The  objection 

[*306]  "that  the  declaration  is  signed  by  "  Wead  and  Will- 
iamson," attorneys  for  the  plaintiff,  omitting  tlieir 

proper   names,  is   not  tenable.      The  judgment   must   be 

affirmed. 

Judgment  aflrmed. 


Geoege  McCully  et  al.  v.  Mokris  P.  SilvekbuegHj  Admin- 
istrator, etc. 

Error  to  Jo  Daviess. 

Pleading  —  Similiter. —  A  siviiliter  to  a  i^lea  concluding  to  tlie  country 
may  be  added  by  tlie  defendant,  and  if  the  parties  proceed  to  trial 
without  objection,  the  plaintiff  is  held  by  it,  and  the  defendant  can 
not  object  that  the  similiter  is  unsigned. 

Action  bt  ADanNiSTHATOR — Pleading  and  practice.— la  an  action  by 
an  administrator  against  three,  if  one  pleads  a  separate  plea  of  set-off 
against  the  administrator  in  person,  it  may  be  treated  as  a  nullity, 
and  it  is  no  objection  that  the  court  proceeded  to  the  trial  of  the  case 
without  an  issue  upon  such  a  plea.  If  a  verdict  should  be  found  in 
favor  of  such  a  plea,  it  should  be  disregarded  in  the  rendition  of  the 
judgment. 

Note  —  Admissible  in  evidence  though  disfigured. —  A  note  given  in  the 
name  of  Moses  to  Morris  P.  S.,  which  is  still  legible,  though  some- 
what marked,  and  reads  as  originally  designed,  was  properly  consid- 
ered by  the  coiu't  in  estimating  and  finding  its  judgment. 

This  declaration  contained  several  counts. 

1st  count  —  On  note  payable  to  Morris  P. 

2d  count  —  On  note  made  to  plaintiff  hy  the  name  and 
addition  of  Moses  P.,  administrator,  etc.  Plaintiff  avers 
he  is  the  same  person  mentioned  as  the  payee. 

3d  count  —  Money  count  for  interest. 

4th  count  —  "Work  and  labor,  materials,  goods,  wares  and 
merchandise,  money  had  and  received,  money  lent,  amount 
due  on  an  accounting. 

Lamar  and  Starkey  file  the  general  issue. 

McCully  demurs  to  the  first  and  second  counts. 

Plea  of  general  issue  to  the  third  and  fourth  counts,  that 
he  did  not  undertake,  etc.,  and  plea  of  set-off  to  said  third 

Cited:  19  111.  166;  83  111.  212;  85  111.  469. 
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and  fourth  counts,  that  plaintiff  was  indebted  to  defendant 
in  $1,000  as  administrator,  as  aforesaid,  for  work,  etc.,  by 
him  and  his  servants  done  for  plaintiff,  not  an  indebtedness 
to  all  the  defendants. 

JSTo  replication  to  plea  of  set-off. 

The  demurrer  by  McCully  to  first  and  second  counts  was 
overruled. 

Trial  by  the  court  —  jury  waived. 

The  court  finds  all  the  issues  for  plaintiff  and  assesses 
damages,  etc. 

*BiLL  OF  Exceptions. —  On  the  trial  plaintiff  offered  [""307] 
note.     Objected  to  by  defendant  on  the  ground  of 
variance,  and  because  it  appeared  to  have  been  altered. 

Slickley  testified  that  he  drew  the  note  to  Moses  P. ;  that 
he  thought  his  name  was  Moses ;  note  was  given  to  plaintiff^ 
who  was  the  administrator,  etc. 

Whatever  appearance  of  alteration  there  was,  was  made 
after  its  execution,  not  made  by  witness,  nor  did  he  know 
by  whom  made. 

Note  given  for  goods  purchased  by  defendants  on  part 
payment  thereof.     Goods  were  sold  for  about  $8,000. 

M.  Y.  Johnson  testified  that  he  onCe  thought  tliat  plaint- 
iff's name  was  Moses;  once  took  a  case  to  supreme  cotirt  in 
which  plaintiff  was  party  by  that  name,  and  had  judgment 
affirmed  in  that  name;  did  not  learn  otherwise  for  years 
after. 

J.  l!^.  Jewitt  testified  that  when  the  note  came  to  his 
hands  the  appearance  of  note  on  its  face,  as  to  alteration, 
was  then  as  now. 

The  note  offered  in  evidence  was  admitted. 

The  above  was  all  the  evidence. 

There  was  a  judgment  against  all  the  defendants.    Es 
ception  to  the  finding  of  the  court. 

Court  found  on  inspection  of  note  that  it  read  Hoses  and 
not  Morris,  and  it  was  agreed  by  the  parties  that  the  orig- 
inal note  be  attached  by  clerk  to  bill  of  exceptions  as  part 
thereof,  and  go  to  supreme  court  for  their  inspection  and 
examination,  etc. 

This  cause  was  tried  by  Sheldon,  jadge,  at  March  term, 
1856,  of  the  Jo  Daviess  circuit  court, 
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A.  L.  Cr]srMi2sGS,  for  plaintiffs  in  error.  Leland  and 
Leland,  for  defendant  in  error. 

Caton,  J.  The  objection  that  the  similiter  was  not  added 
to  the  plea  of  the  general  issue  is  not  founded  on  fact.  The 
similiter  appears  by  the  record  to  have  been  added,  though 
not  signed  b}'  the  plaintiffs'  attorneys.  This  was  not  neces- 
sary. The  defendant  may  add  the  similiter  to  his  plea  con- 
cluding to  the  country,  which  forms  a  good  issue,  if  not 
stricken  out  or  objected  to  by  the  plaintiff's  attorney.  If 
he  goes  to  trial  upon  such  an  issue,  he  is  held  to  have 
adopted  the  act  of  the  defendant's  attorney,  who  is  pre- 
cluded from  objecting  to  the  want  of  the  signature  of  the 
plaintiff's  attorney. 

Nor  is  there  anything  in  the  objection  that  no  issue  was 
formed  upon,  or  disposition  made  of,  McCully's  separate 
plea  of  set-off.  The  plea  was,  in  fact,  a  nullity,  and  really 
had  nothing  to  do  with  the  case.  The  action  was 
[*30S]  by  an  administrator,  '^as  such,  against  three  defend- 
ants. The  plea  shows  an  indebtedness  from  the 
plaintiff  below  for  work  and  labor,  etc.,  to  one  of  the 
defendants,  which  he  offered  to  set  off  against  the  claim 
sued  for  in  behalf  of  an  intestate  estate,  in  two  of  the 
counts  of  the  declaration,  against  the  pleader  and  two  other 
defendants,  jointly.  The  plaintiff  and  the  court  were  well 
justified  in  treating  this  as  a  sham  plea  by  taking  no  notice 
of  it.  Had  issue  been  taken  on  this  plea  and  a  verdict  sus- 
taininir  it  been  found,  it  would  have  been  the  dutv  of  the 
court  to  have  disregarded  that  portion  of  the  verdict  and 
rendered  judgment  for  the  plaintiff  below. 

The  only  remaining  question  is,  whether  the  court  erred 
in  deciding  that  the  note  had  not  been  altered  in  a  material 
part  after  its  execution  and  delivery.  By  the  agreement  of 
the  parties  the  original  note  has  been  brought  up  for  our 
inspection,  and  has  been  examined  by  us  in  connection  with 
the  evidence  on  the  point,  and  we  unhesitatingl}'^  agree  with 
the  circuit  court  that  there  has  been  no  such  alteration  of  the 
note  as  is  alleged.  The  proof  clearly  shows  that  the  note 
was  drawn  payable  to  Moses  P.  Silverburgh,  and  delivered ' 
to  the  plaintiff  as  payee,  but  that  his  real  name  is  Morris 
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P.  Silverburgh,  The  original  note  still  reads  Moses,  and 
can  be  read  in  no  other  way.  Every  letter  in  that  word  is 
stm  distinct  as  originally  made.  There  is  a  scratch  over 
the  letter  s,  in  that  word,  and  a  dot  over  the  letter  e,  but 
admitting  that  these  marks  have  been  made  on  the  paper 
since  the  note  was  made,  and  they  do  not  alter  its  reading  in 
the  least.  As  before  remarked,  it  stiU  reads  Moses,  and  can 
not  be  made  to  read  Morris  or  any  other  name.  Had  the 
marks  alleged  to  have  been  made  on  the  paper  been  such 
as  to  have  made  it  liable  to  be  read  differently  than  as  orig- 
inally written,  the  court  would  have  been  justified  in  finding 
that  the  note  had  been  altered.  As  it  is,  we  think  the  ques- 
tion of  alteration  was  properly  decided. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


*  William  H.  Phelps  et  al.  v,  Joseph  W.  Foster  et  al.  [*309] 

Error  to  Boone. 

Injunction  —  To  restrain  disposition  of  property  pending  trial  at  law 
improper. —  An  injunction  to  restrain  parties  from  disposing  of  goods 
pending  a  trial  at  law,  so  that  they  may  be  levied  upon  by  virtue  of  a 
judgment  which  the  complainant  hopes  to  obtain,  is  improper. 

Same  —  Order  from  proper  officer,  necessary.—  It  is  erroneous  to  issue 
an  injunction  without  an  order  from  the  proper  officer  so  to  do. 

Same  —  Effect  of  dismissal  of  suit  at  law.—  Jn  a  biU  for  an  injunction 
to  restrain  a  party  from  disposing  of  goods  during  the  pendency  of  a 
suit  at  law,  when  the  suit  at  law  is  dismissed  the  injunction  must 
follow  its  steps  as  a  necessary  consequence. 

Dissolution  of  injunction  —  Damages. —  Except  in  the  case  of  an  in- 
junction to  restrain  a  judgment  at  law,  it  is  improper  to  award  dam- 
ages upon  the  dismissal  of  an  injunction  biU. 

Notice  —  Shoidd precede  granting  of  injunction. —  An  injunction  should 
rarely,  if  ever,  be  allowed  without  notice  to  the  party  to  be  enjoined, 
when  that  is  practicable,  so  that  he  may  be  heard,  and  may  file  affi- 
davits in  answer  to  the  bill. 

On  the  24th  April,  1856,  plaintiffs  in  error  filed  a  bill  in 
the  Boone  circuit   court  against  the  defendants  in  error, 

Cited:  56  HI.  178;  96  El.  564;  108  lU.  219. 

Injunctions.     See  Starr  &  C.  lU.  Stat.  (ch.  69),  p.  1283  et  seq.,  notes. 
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charging  the  sale,  on  the  10th  October,  1855,  of  goods  to 
the  defendant,  Joseph  W.  Foster,  to  the  sum  of  82,080,  on  a 
credit,  taking  his  note  at  six  months  therefor;  that  he  then 
falsely  represented  himself  to  be  the  owner  and  in  posses- 
sion of  goods,  wares  and  merchandise,  and  debts  due  him 
that  were  good,  to  the  amount  of  $5,000 ;  owned  a  house 
and  lot  in  Belvidere  worth  $Y00;  was  indebted  to  Lyon 
$1,400;  to  Tittsworth  &  Co.,  $200;  Cooley,  Wadsworth  &' 
Co.,  $200 ;  E.  Hempstead,  $100 ;  other  bills  of  goods,  $210 ; 
in  all,  $2,090,  which  was  all  that  he  owed ;  that  thereby  they 
were  induced  to  sell  him  said  goods  on  a  credit  of  six 
months;  that  these  representations  were  untrue;  that  he 
was  then  indebted  to  other  persons  to  $2,000,  and  did  not 
own  any  house  and  lot  in  Belvidere. 

That  just  before  note  fell  due,  J.  W.  Foster  made  a 
pretended  sale  of  all  his  stock  of  goods  and  property  to  T. 
P.  Foster,  his  brother;  that  sucK  sale  is  fraudulent,  and 
done  to  hinder  and  delay  creditors ;  that  said  T.  P.  Foster 
was  then  insolvent.  Goods  still  remaining  in  store  at  Bel- 
videre worth  about  $3,000  or  $4,000. 

That  they  have  commenced  proceedings  at  law  to  recover 
said  demand,  but  that  a  judgment  could  not  be  obtained  to 
the  next  October  term  of  the  court,  upon  which  time  the 
said  goods  would  be  placed  beyond  the  reach  and  benefit 
of  the  complainants. 

^  Prayer  for  an  injunction  to  restrain  defendants  from  as- 
signing, etc.,  the  said  goods,  etc.,  until  further  order,  etc. 

On  the  25th  April,  1856,  bond  filed  and  injunction  issued 
and  served  on  defendants. 

October  T,  1856,  injunction  dissolved,  on  motion, 
[*310]  on  terms  (no  *written  motion  appearing),  and  de- 
fendant, Thomas  P.  Foster,  moves  to  have  his  dam- 
ages assessed  by  reason  of  the  wrongful  suing  out  of  said 
injunction,  which  the  court  proceeds  to  do,  and  assesses 
them  at  $1,250,  renders  judgment  therefor,  and  orders  bill 
to  be  dismissed. 

The  errors  assigned  are  as  follows : 

That  the  court  sustained  the  motion  to  dismiss  the  bill. 

The  assessment  of  damages  upon  dissolution  of  injunc- 
tion, and  the  judgment  therefor. 

854 


1857.]  Phelps  v.  Fostek  311 

That  the  court  dismissed  bill  without  a  demurrer  being 
filed. 

The  judgment  in  this  case  was  rendered  by  I.  G.  "Wilsgn, 
judge. 

Faenswoeth  and  Buegess,  for  plaintiffs  in  error.  J.  L. 
Loop,  for  defendants  in  error. 

Caton,  J,  The  injunction  in  this  suit  was  properly  dis- 
solved for  three  very  good  reasons.  First.  I^o  such  case 
was  made  by  the  bill  as  would  authorize  an  injunction.  If 
the  allegations  of  the  bill  are  true,  the  sale  from  Thomas- 
P.  Foster  to  J.  W.  Foster  was  void,  absolutely,  as  to  credit- 
ors, and  the  complainants  had  an  adequate  remedy  at  laAv, 
by  attaching  the  goods ;  but  even  if  that  had  not  been  the 
case,  I  am  not  aware  of  any  principle  of  equity  jurispru- 
dence which  will  justify  the  issuing  an  injunction  in  such  a 
case  to  compel  the  parties  to  hold  the  goods  pending  a  trial 
at  law,  to  see  if  they  will  not  be  wanted  to  answer  an  exe- 
cution upon  a  judgment  which  the  complainant  hopes  to 
obtain.  The  bill  was  devoid  of  equity  on  its  face.  Put  if 
this  were  not  so,  the  injunction  was  issued  without  any 
warrant  of  law,  for  no  order  directing  an  injunction  to  issue 
appears  ever  to  have  been  made  by  any  court  or  officer 
authorized  to  order  an  injunction.  At  least,  if  such  an  order 
was  ever  made,  it  does  not  appear  on  this  record.  So  the 
clerk  issued  the  writ  without  authority. 

Finally,  admitting  a  proper  case  was  made  by  the  bill, 
and  that  the  injunction  was  properly  issued,  and  stiU  it  ap- 
pears the  court  was  right  in  dissolving  it.  The  sole  object 
of  the  bill  was  auxiliary  to  the  action  at  law ;  to  obtain  an 
injunction  to  restrain  the  removal  or  disposition  of  the  goods 
till  the  determination  of  that  cause,  which  was  pending  in 
the  same  court  in  which  the  biU  was  filed.  JN^ow  under  our 
system,  where  the  same  court  exercises  both  common  laAV 
and  chancery  jurisdiction,  it  was  proper  for  the  court  to  take-* 
notice  of  its  own  records,  and  see  when  that  action  was  de- 
termined. When  that  contingency  happened,  from  the  very 
nature  of  the  bill,  its  final  object  was  accomplished, 
and  it  ceased  to  have  any  *validity.  The  order  of  the  [*311] 
court  dissolving  the  injunction  recites  that  the  ao- 
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tion  at  law  was  dismissed  because  tlie  process  was  void,  and 
hence  there  could  be  no  ground  for  longer  continuing  the 
injunction.  The  dismissal  of  the  bill  followed  as  a  neces- 
sary consequence  upon  the  dissolution  of  the  injunction. 
It  was  purely  an  injunction  bill,  and  that,  too,  of  a  tempo- 
rary character.  When  the  injunction  was  dissolved  the 
only  relief  prayed  for  was  denied,  and  the  dismissal  of  the 
bill  was  a  necessar}^  consequence.  In  this  there  was  no 
error. 

I  have,  with  considerable  reluctance,  come  to  the  conclu- 
sion that  the  court  exceeded  its  power  in  awarding  damages 
to  the  defendant  and  against  the  complainant.  Except  in 
the  case  of  an  injunction  to  restrain  a  judgment  at  law,  I 
can  find  no  warrant  in  the  statute  for  awarding  damages 
upon  the  dismissal  of  an  injunction  bill,  and  I  can  not  find 
authority  for  sustaining  it  in  the  practice  of  the  English 
court  of  chancery.  The  general  principles  of  equity  juris- 
diction are  against  it.  It  is  granting  aifirmative  relief  to 
the  defendant,  without  a  cross-bill,  and  when  the  pleadings 
do  not  justify  it.  I  regret  that  it  is  so,  for  I  think  this 
power  almost  indispensable  as  a  check  upon  the  too  free 
and  dangerous  use  of  this  writ,  which  is  liable  to  great 
abuse,  unless  the  greatest  circumspection  is  used  b}^  those 
invested  with  the  high  power  of  awarding  it,  which,  I  re- 
gret to  say,  has  not  always  been  the  case.  Indeed,  this 
writ  should  very  rarely,  if  ever,  be  awarded  without  giving 
the  opposite  party  a  chance  to  be  heard  and  to  file  aifidavits 
in  answer  to  the  bill,  whenever  that  is  practicable. 

That  portion  of  the  decree  which  awards  damages  to  the 
defendants  below  must  be  reversed  and  the  balance  affirmed, 
and  no  costs  awarded  to  either  party  in  this  court. 

Judgment  reversed. 


[*312]  *DAvrD  L.  Hough  -y.  John  Hastings. 

Error  to  La  Scdle. 

Return  of  list  of  taxes  not  collected  —  Requirements  of  township 
organization  law  —  Failure  to  comply  with  —  Invalidates  sale  for 
taxes. — Section  165  of  the  township  organization  law,  requiring  the 
town  collector  to  return  a  list  of  taxes  not  collected  to  the  county 
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treastu'er,  and  make  oath  before  the  county  treasurer,  or,  in  case 
of  his  absence,  before  any  justice  of  the  peace,  that  the  sums  men- 
tioned in  the  Hst  remained  unpaid,  must  be  strictly  complied  with ; 
and  when  such  oath  is  made  before  the  county  clerk,  it  will  invali- 
date all  of  the  proceedings  and,  of  course,  the  sale  for  taxes. 

Sajje  —  Review  of  assessment  —  Presence  of  officers  necessary  —  Burden 
of  x>roof. —  The  one  hundred  and  forty-first  section  of  the  same  act, 
requiring  the  assessor,  town  clerk  and  supervisor  to  attend  at  the  time 
and  place  specified  in  the  notice,  and,  on  the  appHcation  of  any  per- 
son considering  himself  aggrieved,  review  the  assessment,  etc.,  is  im- 
perative, and  without  such  a  meeting  no  tax  payer  can  be  bound  by 
any  assessment.  "Where  one  party  proved  that  the  town  clerk  was 
present  at  no  such  meeting,  it  tlu"Ows  on  the  other  party  the  bm'den 
of  proving  that  the  other  two  comphed  with  the  law,  if  it  is  conceded 
that  two  had  the  power  to  act.  ' 

Teial  of  tax  title  —  What  objection  oicner  may  make. —  The  owner 
of  the  land  upon  the  trial  of  a  tax  title  has  the  right  to  raise  objec- 
tions of  the  above  character. 


This  was  an  action  of  ejectment  brought  by  Hough 
against  Hastings,  to  recover  the  southwest  quarter  of  sec- 
tion 15,  township  33  north,  range  1  east,  third  principal 
meridian,  which  Hough  claimed  in  fee. 

The  declaration,  which  was  in  the  usual  form,  was  filed 
at  the  November  term,  1856,  of  the  La  Salle  circuit  court. 
The  defendant  pleaded  the  general  issue. 

At  the  February  special  term,  1857,  of  said  court,  by 
agreement  of  parties,  a  jury  was  waived  and  the  cause  sub- 
mitted to  HoLLisTEE,  judge  of  said  court,  for  trial. 

On  the  trial  the  plaintiff  offered  in  evidence  a  record  of 
a  judgment  for  taxes,  rendered  by  the  county  court  of  La 
Salle  county,  at  the  June  term,  1852,  for  the  state,  county 
and  town  taxes  of  1851,  which  record,  so  far  as  it  relates  to 
the  land  in  controversy,  is  conceded  to  be,  in  all  respects, 
formal  and  sufficient  on  its  face,  except  that  it  does  not 
show  at  what  place  the  court  was  held. 

The  plaintiff  then  gave  in  evidence  a  precept  issued  on 
said  judgment,  which  followed  the  judgment  and  conformed 
to  it  in  all  respects,  and  was  given  in  evidence  without  ob- 
jection. 

The  plaintiff  then  gave  in  evidence  an  affidavit  of  himself 
and  a  notice  thereto  attached,  made  in  compliance  with  sec- 
tion 4,  article  9,  of  the  constitution,  which  affidavit  and 
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notice  are  set  out  at  large  on  pages  17,  18  and  19  of  the 
record. 

The  plaintiff  also  proved  tliat  said  affidavit  was  duly  re- 
corded in  the  county  clerk's  office  on  the  20th  of  June, 
1S51. 

The  plaintiff  then  gave  in  evidence  a  deed  of  the  sheriff 

of  said  county  to  said  plaintiff,  for  the  land  mentioned  in 

the  declaration,  Tvhich  deed  is  set  out  at  large  on  pages  21, 

22  and  23  of  the  record.     The  deed  recites  the  judg- 

p313]  ment  for  taxes,  Hhe  issuing  of  the  precept,  the  sale 

to  plaintiff,  and  the  making  of  the  affidavit  of  notice. 

The  defentlant  then  offered  in  evidence  a  patent  from  the 
United  States  to  John  Dement.  The  plaintiff  objected  to 
the  introduction  of  the  patent ;  the  court  overruled  the  objec- 
tion, and  admitted  the  patent  in  evidence,  and  the  plaintiff 
excepted. 

The  defendant  then  offered  in  evidence  a  copy  of  the  rec- 
ord of  a  deed  from  John  Dement  and  wife  to  Charles 
Dement,  for  the  land  sued  for.  It  purports  to  have  been 
acknowledged  before  Edwin  M.  Hine,  a  notar}^  public  of 
Lee  county,  Illinois,  under  his  notarial  seal ;  but  only  the 
record  copy  of  the  certificate  of  acknowledgment  was 
offered.  The  defendant  also,  in  connection  with  said  copy, 
offered  his  own  affidavit  that  the  original  deed  was  not  in 
his  possession. 

The  defendant  then  offered  in  evidence  a  deed  from 
Charles  Dement  to  the  defendant,  dated  June  15,  1855,  for 
the  land  in  controversy,  purporting  to  have  been  acknowl- 
edged before  a  notary  public  in  Lee  county,  under  his  nota- 
rial seal. 

The  defendant  then  proved  that  he  had  paid  the  state, 
county  and  town  taxes  on  said  land  for  1856. 

The  defendant  then  called  Samuel  "W.  Kaymond,  who  tes- 
tified that  he  was  county  clerk  of  La  Salle  county,  and  had 
been  since  1850;  that  he  had  examined  the  records  of  said 
office,  so  far  as  they  shoAv  anything  in  relation  to  the  taxes 
on  the  land  in  controversy.  The  defendant  then  asked  the 
witness  to  "  state  whether  any  taxes  appeared  to  be  due  on 
the  land  in  controversy,  by  the  records  in  the  county  clerk's 
office."     The  plaintiff  objected  to  the  question;  the  court 
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overruled  the  objection  and  permitted  the  witness  to  answer 
the  question,  and  the  plaintiff  excepted.  The  witness  replied 
to  the  question,  that  there  appeared  to  be  no  taxes  due  on 
the  land  prior  to  1856 ;  the  delinquent  list  for  that  j^ear  was 
not  yet  returned.  He  also  testified  tliat  the  land  sued  for 
was  in  the  town  of  Meriden,  in  said  county,  in  1851. 

The  defendant  then  proved  by  Raymond  that  a  paper 
shown  him  was  the  only  return  of  delinquent  taxes  for  1851, 
for  the  town -of  Meriden,  on  file  in  his  office.  The  paper 
referred  to  contained  no  heading,  and  was  nothing  more 
than  a  list  of  lands  and  town  lots,  in  which  the  land  in  con- 
troversy was  set  down  in  the  following  form : 


iName  op  Owxee. 

Part 
of  Section. 

a 

o 

o 

a 

c 

1 

CO 

< 

160 

o  t* 

$500 

o 
35 

02 

1.10 

14 

o 

John  Dement 

S.  W.  qr 

15 

3G 

SI. 25 

1.21 

2.45 

It  was  not  signed  by  the  town  collector,  but  there  was 

attached  to  the  front  of  said  list  an  affidavit,  sworn  to  before 

said  Eaymond,  which  was  as  follows: 

*  "  State  of  Illinois,  )  [*314:] 

Za  Salle  County.    \ 

"  Carren  Doane,  collector  of  the  town  of  Meriden,  in  the 
said  county  of  La  Salle,  being  duly  sworn,  says  that  the 
annexed  is  a  full  and  true  list  and  description  of  all  the  taxes 
contained  in  the  tax  bill  annexed  to  the  warrant  delivered 
to  him,  which  remain  uncollected;  that  the  several  sums 
mentioned  in  this  delinquent  hst  remain  uncollected;  and 
that  he  has  made  diligent  inquiry,  and  has  not  been  able  to 
discover  any  goods  or  chattels  belonging  to  or  in  the  posses- 
sion of  the  person  or  persons  charged  with  or  liable  to  pay 
the  said  several  sums,  whereon  he  could  levy  the  same. 

"  Caeeen  Doane. 

"  Subscribed  and  sworn  to  before  me  this  16th  day  of 
February,  a.  d.  1852.  S.  W.  Raymond.  Clerk." 

The  plaintiff  objected  to  the  introduction  of  said  list,  but 
the  court  overruled  the  objection  and  admitted  said  list,  and 
plaintiff  excepted. 

The  defendant  then  proved  that  the  board  of  supervisors, 
at  their  annual  meeting,  by  an  order  entered  of  record, 
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ordered  that  841.56  be  assessed  on  the  taxable  property  in 
the  town  of  Meriden  for  town  purposes  in  1S51.  He  further 
proved  that  the  items  of  town  tax  on  said  property,  as 
extended  for  1851,  amounted  to  §1:3. 85  upon  the  whole  of 
the  taxable  property  of  said  town.  The  total  valuation  of 
taxable  property  in  Meriden  for  that  year  was  $64,242,  and 
the  assessed  valuation  of  the  land  in  controversy  for  that 
year  was  $200. 

The  defendant  then  proved  by  Eaymond  that  he,  as 
county  clerk,  extended  the  taxes  for  1851  on  the  assessment 
roll,  after  the  adjournment  of  the  board  of  supervisors ;  that 
the  warrant  attached  to  the  list  for  the  town  collectors  was 
signed  by  the  chairman  of  the  board  in  blank  during  the 
session  of  the  board,  and  the  witness,  as  county  clerk,  filled 
the  blanks  and  extended  the  taxes  after  the  adjournment  of 
the  board.  It  was  also  proven  that  said  extension  was  not 
submitted  to  the  board  while  sitting  as  a  board. 

The  defendant  then  offered  in  evidence  the  delinquent  list 
for  1851,  filed  by  the  treasurer  in  tlie  county  clerk's  office 
May  14,  1852,  on  which  the  treasurer's  oath  in  the  form  re- 
quired by  law  was  indorsed;  s\^'orn  to  on  the  18th  of  May, 
1852,  in  which  fist  the  land  in  controversy  was  set  down  as 
follows : 


Names 
OP  Owners. 

No.  of 
Acres. 

Descrip- 
tion. 

Sec- 
tion. 

Town. 

Range. 

Value. 

Total  Tax. 

Cost. 

Eli  B.  Baker. . . 
John  Dement.. 

80 
IbO 

EJ^SWi4 
Nji 

8 
8 

36 
36 

1 
1 

100 
200 

1.23 
2.45 

12 
1-2 

It  was  conceded  by  the  parties  that  said  list  was  regular 
in  every  respect,  except  that  the  land  in  controversy 
[*315]  was  not  set  *down  in  it  otherwise  than  as  above 
shown;  that  the  treasurer's  return  under  oath  con- 
cerning the  same  was  made  on  the  18th  of  May,  instead  of 
on  the  first  day  of  the  term  at  which  judgment  was  ren- 
dered ;  that  it  was  made  on  the  list  instead  of  on  the  record 
of  the  list ;  and  that  the  erasures  on  the  list  were  made  as 
hereafter  stated. 

The  witness  Raymond  then  testified  that  there  was  no 
other  return  under  oath  made  by  the  treasurer  in  reference 
to  delinquent  lands,  except  the  one  on  the  said  list,  filed 
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May  14,  1852,  which  return  was  sworn  to  May  18,  1852; 
that  there  was  no  written  report  made  by  the  treasurer  on 
the  first  da}^  of  the  term  at  which  judgment  was  prayed 
other  than  a  checli  list,  kept  by  the  treasurer,  of  taxes  paid 
after  the  fihng  of  the  dehnquent  hst,  and  before  said  first 
day  of  the  term.  This  check  list  was  brought  in  by  the 
treasurer  on  the  first  day  of  the  term,  and  he  and  the  county 
clerk  compared  the  check  list  with  the  delinquent  list  and 
the  record  thereof,  and  when  any  tract  or  lot  had  been  paid 
on  since  the  fihng  of  the  delinquent  list,  that  fact  was  noted 
on  the  record  and  on  the  delinquent  list,  either  by  marking 
it  paid  or  drawing  a  line  across  the  tract ;  but  the  check 
list  was  not  signed  by  the  treasurer,  nor  filed  in  the  county 
clerk's  oflice.  The  record  of  the  delinquent  list  was  made 
by  the  county  clerk,  and  was  a  copy  of  the  delinquent  list 
filed  May  14,  1852;  and  the  oath  of  the  treasurer,  at  the 
foot  of  said  list,  made  May  18th,  was  copied  on  to  the 
record  by  the  clerk. 

On  cross-examination,  Eaymond  testified  that  the  excess 
of  town  taxes  for  the  town  of  Meriden  was  little  more  than 
sufficient  to  cover  collector's  fees ;  that  he  intended,  in  ex- 
tending the  tax,  to  cover  cost  of  collection ;  that  he  took 
the  nearest  fraction,  as  a  basis  or  ratio,  that  would  cover  the 
amount ;  that  he  used  the  fraction  seven-tenths  of  a  mill  on 
the  $100  in  extending;  six-tenths  of  a  mill  would  not  have 
been  sufficient  to  cover  the  $41.56;  the  excess  was  less  than 
one-tenth  of  a  mill  on  $100 ;  that  it  has  been  the  practice 
for  the  county  clerk  to  extend  the  taxes  after  the  board  of 
supervisors  adjourned ;  it  takes  from  six  to  eight  weeks  to 
extend  the  taxes  and  add  and  correct  them ;  that  the  tracts 
on  which  taxes  were  paid  subsequent  to  the  fihng  of  the 
delinquent  hst  and  before  judgment  were  marked  "pd," 
and  a  line  drawn  through  them  on  the  delinquent  list  and 
the  record  of  the  list,  from  the  check  list  kept  by  the  treas- 
urer. Those  that  were  paid  on  subsequent  to  judgment  and 
before  sale  were  marked  thus,  "  X,"  on  the  record. 

It  was  also  proven  that  this  record  of  the  delinquent  list, 
■with  the  placita,  heading  and  order  of  the  court,  afterward 
put  on,  constituted  the  judgment. 

The  defendant    then    called  John  Rose  as  a  witness, 
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[*316]  who  ^testified  that  he  was  town  clerk  of  Meriden  in 
1S51.  The  defendant  then  asked  Eose,  "  Was  there 
any  meeting  of  the  town  clerk,  assessor  and  snpervisor  of 
said  town  in  1S51  in  relation  to  hearing  complaints  about 
the  assessment ? "  The  plaintiff  objected  to  this  question; 
the  court  overruled  the  objection  and  plaintiff  excepted. 
Eose  then  testified  that  he  heard  of  no  such  meeting,  and 
thought  he  would  have  been  likely  to  hear  of  it  had  any 
such  taken  place ;  that  he  was  not  notified  of  any  such  meet- 
ing, and  did  not  attend  any  such. 

On  cross-examination,  Eose  testified  that  he  lived  on  the 
north  fine  of  the  town,  the  assessor  lived  five  miles  south  of 
him,  and  the  supervisor  about  a  mile  south  of  the  assessor ; 
that  he  saw  the  assessor  and  supervisor  possibly  once  a 
month,  and  never  heard  of  their  having  a  meeting. 

The  above  was  all  the  testimony. 

The  court  found  the  issues  for  the  defendant.  The  plaint- 
iff moved  for  a  new  trial ;  the  motion  was  overruled  and 
the  plaintiff  excepted.  The  court  'then  rendered  judgment 
for  the  defendant,  and  the  plaintiff  brings  the  case  to  this 
court  on  a  writ  of  error. 

B.  C.  Cook  and  W.  H.  L.  "Wallace,  for  plaintiff  in  error. 
Leland  and  Leland,  for  defendant  in  error." 

Caton,  J.  A  great  number  of  points  were  argued  at  the 
bar  in  the  discussion  of  this  case,  but  we  shall  confine  our 
opinion  maiul}^  to  two,,  which  have  not  before  been  consid- 
ered by  this  court,  and  which  are  decisive  of  the  merits  of 
the  whole  case. 

The  oath  of  the  town  collector  to  his  return  of  the  delin- 
quent list  was  made  before  the  clerk  of  the  county  court, 
when  the  statute  expressly  required  that  the  oath  should  be 
taken  before  the  county  treasurer  or  some  justice  of  the 
peace.  Section  165  of  the  township  organization  law  re- 
quires the  town  collector  to  return  a  list  of  taxes  not  collected 
to  the  county  treasurer,  "  and  on  making  oath  before  the 
county  treasurer,  or,  in  case  of  his  absence,  before  any  jus- 
tice of  the  peace,  that  the  sums  mentioned  in  the  list  remain 
unpaid,"  etc.  This  statute  prescribes  a  particular  rule  for 
this  special  case,  and  supersedes  ^  any  general  provision  by 
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"which  it  is  supposed  that  the  county  clerk  is  authorized  to 
iidminister  the  oath.  It  is  mandatory  and  exclusive,  and 
must  be  complied  with,  in  order  to  make  the  proceeding 
valid  and  binding  upon  the  party  whose  land  is  taxed. 

The  circuit  court  found,  and  we  think  upon  sufficient  evi- 
dence, that  the  one  hundred  and  forty-first  section 
of  the  same  *act  was  not  complied  with.  That  sec-  [-"317] 
tion  provides  that  "  the  assessor,  town  clerk  and 
supervisor  shall  attend  at  the  time  and  place  specified  in  the 
notice,  and,  on  the  apphcation  of  any  person  conceiving 
himself  aggrieved,  they  shall  review  the  assessment,"  etc. 
The  witness  Rose  testified  that  he  was  town  clerk  of  the 
town  in  which  the  land  in  controversy  was  situated,  and 
that  he  heard  of  no  such  meetino^,  and  thouo-ht  he  should 
have  heard  of  it  had  such  a  meeting  been  held.  That  he 
received  no  notice  to  attend  such  a  meeting,  and  attended 
none.  He  also  testified  that  he  lived  about  five  miles  from 
the  residence  of  the  assessor,  and  six  miles  from  that  of  the 
supervisor.  This  proof  we  think  sufiicient  to  throw  the 
responsibility  upon  the  opposite  part}^  to  show  that  a  meet- 
incT  was  held  bv  the  two  other  members  of  the  board  of 
revisors,  even  admitting  that  a  meeting  by  two  of  the  three 
officers  prescribed  by  the  law  would  have  been  sufficient. 
The  statute  prescribing  such  meeting  is  not  merely  directory, 
but  is  imperative,  as  much  so  as  that  the  property  should 
be  originally  assessed  by  the  assessor.  It  was  a  tribunal 
established  by  law,  to  which  the  owner  of  property  might 
appeal  from  the  assessment  made  by  the  assessor,  with  au- 
thority to  reduce  the  assessment.  A  right  to  a  hearing 
before  these  re\isors  was  granted  by  the  law  to  every  tax 
payer,  and  if  deprived  of  this  right  he  could  not  be  bound 
by  the  assessment.  The  right  of  the  owner  of  the  land 
tc  raise  objections  of  this  character,  upon  the  trial  of  the 
tax  title,  has  been  repeatedly  settled  by  the  decisions  of  this 
court,  and  wiU  not  be  reconsidered  now.  The  description 
of  the  premises  in  the  patent  and  deed  from  Dement  are 
sufficient. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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[*318]  *  Allen  Huntee  et  al.  v.  Joseph  Blanch  aed. 

Appeal  fi'oin  Peoria. 

Enforcement  of  mechanic's  lien  —  Competency  of  icitness. —  In  a  pro- 
ceeding to  enforce  a  lien  for  lumber  furnished  to  erect  a  building,  a 
person  who  acts  as  clerk,  to  be  paid  by  a  share  in  the  profits  of  the 
business  conducted  by  the  iDarties  against  whom  the  lien  is  sought  to 
be  enforced,  is  a  competent  witness  for  such  parties. 

When  lien  attaches. —  The  lien  in  such  case  only  attaches  where  the 
material  furnished  has  been  actually  used  on  the  land  and  building: 
There  must  not  only  be  a  contract,  but  an  actual  use  of  the  materials 
furnished. 

On  the  23d  of  March,  1855,  Blanchard  filed  his  petition 
in  the  Peoria  circuit  court  against  Fredericli  K.  Gunn,  Sam- 
uel Gates  and  Sylvester  S.  Philley,  to  enforce  a  mechanic's 
or  furnisher's  lien,  to  the  amount  of  $96J:.51,  against  lots  8 
in  block  1,  and  2  in  46,  in  the  town  of  Chillicothe,  in  said 
Peoria  county. 

The  petition  states  that,  on  the  1st  of  July,  1854,  Gunn 
and  Gates  were  partners  in  business,  and  the  owners  of  said 
lots ;  that  as  such  they  contracted  with  petitioner  to  furnish 
lumber  to  the  above  amount,  to  be  used  in  building  on  said 
lots ;  that  this  amount  was  furnished  by  petitioner,  between 
the  13th  of  July  and  the  4th  of  December,  1854,  and  that 
Gunn  &  Gates  then  promised  to  pay  the  amount,  but  have 
not  paid  any  part  of  it;  that,  about  December  4, 1854,  Gunn 
&  Gates  failed,  and  assigned  and  conveyed  all  their  prop- 
erty to  Philley,  who  knew  of  the  claim  of  the  petitioner ; 
that  the  time  for  furnishing  the  lumber  did  not  cover  a 
longer  period  than  three  years,  nor  was  payment  to  be  de- 
layed more  than  one  year  after  delivery. 

On  the  2d  of  May,  1855,  petitioner  files  an  amenrbnenb 
and  supplement  to  his  petition,  making  said  Hunter,  Cooper 
and  Pratt  defendants,  stating  tliat  they  claim  some  interest 
in  the  lots,  but  took  such  interest  knowing  of  the  claim  and 
lien  of  petitioner,  and  subject  thereto. 

The  answer  of  defendants  admits  that  Gunn  &  Gates  were 
partners,  and  owned  the  lots  as  stated ;  denies  knowledge  of 

Cited  :  23  lU.  638  [590].  See  Starr  &  C.  ni.  Stat.  (ch.  82),  p.  1512  et  seq., 
notes. 
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contract  and  calls  for  proof.  Admits  that  some  lumber  was 
furnished  and  used  in  building  on  said  lots,  but  don't  know 
how  much,  and  says  it  was  all  paid  for.  Admits  that  Gunn 
&  Gates  became  involved,  and  assigned  their  property  to 
Philley  for  benefit  of  creditors.  Answer  then  sets  up  that 
Philley  left  the  state ;  that  his  authorit}^  as  trustee  was  re- 
voked by  decree  of  the  circuit  court  of  said  Peoria  county, 
at  the  May  term,  1855,  and  Cooper  and  Pratt  substituted  as 
trustees  in  his  stead ;  that  Hunter  had  purchased  the 
lots,  but  denies  *all  knowledge  of  the  hen  or  claim  [*319] 
of  petitioner,  and  that  he  took  subject  to  it,  and 
charges  that  petitioner  has  no  such  lien  or  claim. 

A  replication  is  filed,  and  the  cause  tried  by  a  jury  at  the 
November  term,  1856,  who  find  for  petitioner  the  sum  of 
$632.19. 

The  bill  of  exceptions  shows  that  on  the  trial  the  peti- 
tioner called  John  C.  FoUiott,  who  testified  that  in  1854  he 
was  agent  for  petitioner,  at  Chillicothe,  in  said  Peoria  county, 
petitioner  residing  at  Chicago;  that  Gunn  &  Gates  were 
merchants  in  Chillicothe,  and  built  a  warehouse  in  addition 
to  their  store ;  that  before  beginning  to  build  they  applied  to 
petitioner  for  lumber,  and  gave  a  bill  of  what  they  wanted, 
and  paid  $100  in  advance  to  apply  on  it.  This  was  in  June, 
1854.  The  lumber  was  not  on  hand  at  the  time,  and  before 
any  of  it  came  Gunn  &  Gates  changed  the  plan  of  their 
warehouse,  and  did  not  want  the  particular  stuff  first  called 
for,  but  gave  a  new  bill  and  got  the  lumber  in  the  bill  at- 
tached to  the  petition,  amounting  to  $964.51,  in  lieu  of  it. 
"Witness  delivered  this  lumber  in  the  summer  and  fall  of 
1854,  and  Gunn  &  Gates  were  to  pay  for  it  as  delivered. 
Some  of  this  lumber  went  into  the  warehouse  and  store,  but 
how  much  of  it  witness  did  not  know. 

In  addition  to  the  $400,  Gunn  &  Gates  paid  petitioner 
$216  in  cash,  and  freighted  lumber  for  him  from  Chicago 
to  amount  of  between  one  and  two  hundred  dollars  more. 
Don't  remember  the  exact  amount,  but  the  $216  and  the 
freights  made  the  amount  indorsed  on  the  notes  of  Gunn  & 
Gates  to  petitioner. 

Petitioner  sold  the  lumber  specified  in  the  first  bill  given 
in  by  Gunn  &  Gates.     After  the  assignment  of  Gunn  &, 
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Gates,  Pliilley,  the  assignee,  agreed  with  Elanchard  and 
witness  to  apply  the  S21C  and  the  freights  on  certain  notes 
held  by  Elanchard  on  Gunn  &  Gates,  and  given  for  a  canal 
boat.  We  gave  one  note  up  to  Philley,  and  indorsed  the 
balance  on  another. 

Here  petitioner  offered  in  evidence  a  note  for  $300,  given, 
by  Gunn  &  Gates  to  petitioner,  dated  September  1,  1854, 
and  due  iSTovember  1,  1854,  with  $216  indorsed  as  of  date 
ISTovember  7,  1854,  and  $84  in  full,  indorsed  ISTovember  25, 
1854,  to  the  reading  of  which  to  the  jury  defendants 
objected,  but  the  court  permitted  the  same  to  be  read,  to 
explain  application  of  payments,  but  not  to  show  indebted- 
ness or  consideration,  and  defendants  excepted.  This  witness 
further  stated  that  when  Philley  agreed  to  this  arrange- 
ment, witness  knew  that  Gunn  &  Gates  claimed  that  the 
consideration  of  these  notes  had  failed.  The  deed  of  as- 
signment was  acknowledged  before  witness,  and  witness 
knew  it  was  made  when  the  credits  were  indorsed  on  the 

notes. 
[*320]  ^Petitioner  next  called  Henry  Beebe,  who  said  he 
worked  on  the  warehouse.  Went  once  or  twice  for 
lumber,  and  knew  that  a  considerable  part  of  the  lumber  in 
the  warehouse  came  from  Blanchard's  yard.  And  here 
petitioner  closed. 

Defendants  then  offered : 

1st.  The  note  and  indorsements  above  named. 

2d.  The  assignment  of  Gunn  &  Gates  to  Philley,  dated 
December  4, 1854,  transferring  the  whole  property  of  the 
firm,  the  lots  named  included,  to  said  Philley,  in  trust,  for 
the  benefit  of  creditors. 

3d.  The  petition  of  Charles  "W.  Pierce  et  cd.,  creditors, 
etc.,  of  said  firm,  against  said  Philley  et  cd.,  with  proceed- 
ings and  decree  of  the  Peoria  circuit  court  therein,  showing 
the  removal  of  Philley  and  substitution  of  said  Cooper  and 
Pratt  as  trustees  under  said  assignment,  and  confirming  the 
sale  of  said  lots  and  other  property  made  to  Hunter  by  said 
Phille}',  on  the  15th  of  January,  1855,  all  of  which  were 
read  in  evidence  to  the  jury. 

Defendants  then  produced  Henry  H.MclSTeal  as  a  witness, 
who,  being  first  sworn  by  petitioner  on  his  voir  dire,  stated 
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that  he  was  not  aware  he  had  any  interest  in  said  suit ;  that 
when  Gunn  &  Gates  went  into  partnership  they  agreed  to 
keep  witness  as  general  agent  and  .manager  in  place  of 
Gates;  that  Gates  owned  a  two-thirds  interest  in  the  con- 
cern, and  that  it  was  afterward  arranged  between  Gates  and 
the  father-in-law  of  witness,  that  witness  should  get  for  his 
ser\dces  one-third  the  net  profits,  to  come  out  of  Gates' 
share;  that  his  father-in-law  also  paid  Gates  $200,  and  gave 
his  note  for  $30,  for  the  interest  in  profits  to  be  given  to 
witness;  that  Gunn  knew  nothing  of  the  arrangement. 
Defendants  then  produced  and  filed  a  release,  duly  executed 
by  said  witness,  of  all  his  interest  in  said  firm,  its  property, 
profits  and  effects,  and  in  any  surplus  that  may  remain  for 
distribution  to  either  partner,  after  payment  of  debts.  But 
petitioner  still  objected  to  the  witness  on  the  ground  of 
interest.  The  court  sustained  the  objection  and  defendants 
excepted. 

And  here  the  evidence  closed. 

Petitioner  then  asked  the  following  instructions,  all  of 
which  the  court  gave  as  asked,  and  defendants  excepted, 
which  said  instructions  are,  in  substance,  as  follows : 

If  the  jury  believe,  from  the  evidence,  that  petitioner 
furnished  lumber  and  materials  for  Gunn  &  Gates,  under  a 
contract  as  charged  in  the  petition,  they  should  find  for  peti- 
tioner tlie  amount  or  value  of  the  materials  furnished  bv 
him,  less  any  payments  made  and  proved  by  the  defendants. 

The  jury  may  allow  petitioner  interest  on  the  amounts 
found  to  be  his,  and  if  they  should  further  find  that 
there  has  '^^been  an  unreasonable  and  vexatious  delay  [-321] 
in  making  payment. 

This  is  not  a  proceeding  to  adjust  conflicting  accounts  be- 
tween Gunn  &  Gates  and  petitioner,  and  the  only  matter 
proper  to  be  considered  by  the  jury  is  to  inquire  whether 
anything  is  due  the  petitioner  on  the  lumber  mentioned  in 
his  account,  and  if  so,  how  much.  If  the  jury  believe,  from 
the  evidence,  that  there  have  been  payments  made  to  apply 
on  the  lumber,  such  payments  should  be  allowed  and  de- 
ducted from  the  whole  amount  of  lumber  furnislied. 

If  the  jury  believe,  from  the  evidence,  that  Philley  acted 
as  agent  or  clerk  for  Gunn  &  Gates,  and  had  authority  to 
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make  settlements  and  entries  in  the  books  of  the  firm ;  and 
if  they  further  believe,  from  the  evidence,  that  Blanchard 
and  Philley  settled  the  accounts  and  applied  the  amount  on 
the  notes,  this  settlement  is  binding  on  Gunn  &  Gates. 

If  the  jury  believe,  from  the  evidence,  that  a  settlement 
was  made  between  Philley,  as  assignee,  agent  or  clerk  of 
Gunn  &  Gates,  and  Blanchard,  and  in  the  settlement 
Blanchard  delivered  to  Philley  Gunn  &  Gates'  note  for 
$300 ;  and  if  the  jmy  further  believe,  from  the  evidence, 
that  said  note  has  been  in  the  possession  of  defendants, 
without  objection,  for  over  a  year,  this  is  proper  evidence 
to  be  considered  by  the  jury  in  finding  that  the  settlement 
made  was  approved  of  by  the  parties  in  interest. 

If  the  jury  believe  that  Philley  was  the  assignee  of  Gunn 
&  Gates,  and  while  so  acting,  and  having  their  books,  ac- 
counts and  assets  in  his  possession,  consented  to  take  the 
$300  note  from  Blanchard,  as  part  payment  of  demands 
against  Blanchard,  and  also  consented  to  the  indorsement 
on  the  other  notes,  then,  in  that  case,  said  $300  note  and 
said  indorsements  should  be  allowed  as  a  credit  to  Blanch- 
ard. 

And  defendants  below  asked  instructions  as  follows,  which 
the  court  refused  and  defendants  excepted. 

1.  It  is  not  enough  that  petitioner  prove  that  he  sold 
lumber  to  Gunn  &  Gates ;  he  must  also  prove  that  he  sold 
such  lumber  for  the  sole  and  express  purpose  of  erecting  the 
buildings  in  the  petition  named,  and  that  the  lumber  was  so 
apphed.  And  if  the  jury  believe  that  only  a  part  of  said 
lumber  went  into  such  buildings,  then  they  should  find  only 
for  the  amount  proved  to  have  been  so  used. 

2.  If  the  jury  believe,  from  the  evidence,  that  all  the 
lumber  sold  and  delivered  by  Blanchard  to  Gunn  &  Gates 
was  delivered  more  than  six  months  prior  to  May  2.  1855, 
and  that  said  lumber  was  to  be  paid  for  on  delivery ;  and  if 

the  jury  further  believe  that  Hunter,  prior  to  the 
[*322]  commencement  of  this  *suit,  purchased  the  lots  in 
question,  without  actual  knowledge  of  petitioner's 
claim,  the  jury  should  find  for  the  defendants. 

6.  The  answer  of  defendants  to  the  petition  herein,' so  far 
as  responsive  thereto,  is  evidence,  and,  unless  disproved  by 
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evidence  stronger  than  the  testimony  of  one  witness,  should 
be  taken  by  the  jury  as  true. 

7.  Philley,  assignee,  had  no  authority  to  change  the  ap- 
plication of  payments  made  before  his  appointment,  and 
any  act  of  that  kind  was  beyond  his  authority  and  void. 

Whereupon  the  jury  rendered  the  following  verdict : 

"  We,  the  jury,  find  the  issues  for  the  petitioner,  and  that 
there  is  due  him  on  the  contract  in  the  petition  specified, 
the  sum  of  $G32.19." 

Defendants  thereupon  moved  for  a  new  trial,  which  motion 
the  court  overruled. 

Defendants  moved  in  arrest  of  judgment,  which  motion 
the  court  overruled,  and  entered  a  decree  against  said  Gunn 
<fe  Gates  for  the  amount  of  the  verdict,  and  directed  the 
sale  of  the  lots  in  the  petition  named,  to  pay  the  amount 
and  costs.  To  all  which  defendants  except,  and  thereupon 
said  defendants  Hunter,  Cooper  and  Pratt  enter  their  mo- 
tion and  file  bond  for  an  appeal,  which  was  allowed,  and 
the  following  errors  assigned  upon  the  record: 

1.  The  court  erred  in  overruling  demurrer  to  original  and 
amended  petition. 

2.  In  admitting  improper  evidence  for  complainant. 

3.  In  excluding  proper  evidence  offered  by  defendants. 

4.  In  refusing  to  admit  MclS^eal  to  testify  for  defendants. 

5.  In  giving  erroneous  instructions  for  petitioner. 

6.  In  refusing  proper  instructions  asked  by  defendants. 

]Sr.  H.  PuKPLE  and  J.  K.  Cooper,  for  appellants.  Gkovb 
and  McCoy,  for  appellee. 

Catoi!T,  J.  The  court  erred  in  excluding  the  testimony  of 
the  witness  MciSTeal,  offered  by  the  defendants  below.  Ad- 
mitting that,  as  partner  with  Gunn  &  Gates,  he  was  liable 
to  Blanchard  for  this  debt,  then  his  interest  was  against  the 
defendants  in  this  suit;  for,  if  the  suit  was  maintained  so 
as  to  enforce  its  collection  out  of  this  specific  property,  he 
became  thereby  released  from  his  obligation,  as  partner,  to 
pay  it.  If  the  complainant  failed  to  maintain  this  suit,  he 
could  turn  round  and  sue  Mcl^eal,  as  partner,  and  collect  it 
from  him,  the  same  as  if  he  had  never  proceeded  to  enforce 
liis  supposed  lien  against  this  propert}^  A  decree  against 
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Blancliard,  in  this  suit,  "U'ould  be  no  evidence  that 
[*323]  the  debt  was  not  due  him  -from  the  firm,  but  it 

"would  onl}^  estabhsh  the  fact  that  he  had  no  specific 
lien  upon  this  property  for  lumber  furnished  in  the  erec- 
tion of  the  building-  upon  it.  The  testimony  should  have 
been  admitted. 

The  court  also  erred  in  instructions  given  for  the  com- 
plainant, and  in  refusing  instructions  asked  by  the  defend- 
ants. This  error  originated  in  a  misapprehension  of  the 
statute  under  which  this  suit  was  brought.  The  first  section 
of  that  act  is  this :  "  Any  person  who  shall,  by  contract 
with  the  owner  of  any  piece  of  land  or  town  lot,  furnish 
labor  or  materials  for  erecting  any  building,  or  the  appurte- 
nance of  any  building,  on  such  land  or  town  lot,  shall  have  a 
lien  upon  the  whole  tract  or  town  lot,  in  the  manner  herein 
provided,  for  the  amount  due  to  him  for  such  labor  or  ma- 
terials." The  second  section  proceeds :  "  The  lien  shall 
extend  to  all  work  done  or  materials  furnished,  under  the 
provisions  of  the  contract,  whether  the  kind  or  quality  of 
the  work  or  amount  to  be  paid  be  specified  or  not.''  In 
the  instructions  the  court  substantiallj"  construed  this  law 
as  ffivino-  the  lien  whenever  a  contract  has  been  made  for 
the  furnishing  of  materials  to  be  put  in  a  building  on  the 
lot,  and,  in  pursuance  of  such  contract,  materials  have  been 
furnished,  whether  those  materials,  thus  furnished,  were 
actually  used  in  the  erection  of  such  building  or  not.  We 
do  not  so  understand  this  law.  The  legislature  only  in- 
tended to  ffive  this  lien  for  the  materials  actuallv  used  in,  or 
the  labor  really  bestowed  upon,  the  building  situated  upon 
the  premises  against  which  the  lien  is  sought  to  be  estab- 
lished. The  object  of  the  law  was  to  allow  the  party  to 
pursue  the  thing  actually  furnished.  Two  things  must  con- 
cur to  create  the  lien  — fit'st,  the  contract ;  and  second^  the 
furnishing  of  the  material  actually  used.  Suppose,  in  this 
case,  there  was  a  contract  made,  and,  m  pursuance  thereof, 
the  lumber  was  fm^nished,  which  was  found  to  be  unsuitable 
for  the  building,  and  was,  consequently,  sold  to  other  par- 
ties, and  never  put  in  the  building  at  all,  but  the  lumber 
actually  Xised  was  furnished  by  another,  under  another  con- 
tract.    The  statute  certainly  gives  a  hen  to  the  one  wha 
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furnished  the  lumber  which  was  used  in  the  building,  and 
to  the  workmen  who  did  the  work  in  the  erection  of  the 
building,  and  yet,  according  to  the  construction  given  by 
the  court  below,  the  party  who  made  the  first  contract,  and 
furnished  lumber  never  used  upon  the  premises,  may  also 
have  a  lien  upon  the  same  building  and  premises.  ISTot  for 
anytliing  which  he  has  done  to  enhance  their  value,  nor  by 
reason  of  any  incumbrance  upon  them,  but  because  the 
owner  of  the  premises  had  purchased  lumber  for  the  pur- 
pose of  using  it  on  the  premises,  but  Avhich  he  never  did  so 
use. 

Under  the  construction  given  to  this  law,  who  has 
the  prior  *lien  ?  The  party  who  furnished  the  ma-  [*32i] 
terials  with  which  the  building  was  actually  erected, 
or  the  one  whose  materials  were  not  put  in  the  house?  The 
legislature  intended  to  create  no  such  conflicting  claims. 
The  very  essence  of  the  lien  created  by  this  statute  is  the 
furnishino;  the  materials  of  which  the  buildino;  is  con- 
structed.  The  act  continues  in  the  party  furnishing  the 
materials  of  which  the  building  is  erected,  a  quasi  property 
in  those  materials,  and  others  with  which  it  has  been  com- 
mingled in  the  building,  and  allows  him  to  follow  it,  thus 
transformed,  for  the  purpose  of  getting  his  pay.  If  mate- 
rials are  furnished  me  for  the  purpose  of  being  put  upon 
lot  1,  and  I  put  them  on  a  building  in  lot  2,  the  lien  is  upon 
the  last  lot,  where  they  were  actually  used,  and  not  on  the 
first.  There  is  no  lien  upon  the  premises  till  the  material 
is  put  upon  them.  Under  this  construction,  if  a  man  goes 
to  Chicago  and  buys  lumber  to  build  a  house  on  a  particular 
lot  in  Chillicothe,  and  in  transitu  the  lumber  is  burned  up, 
the  vendor  shall  have  his  lien  upon  the  lot  for  the  amount 
so  furnished.  Such  is  not  the  true  construction  of  this  law. 
The  legislature  never  so  intended. 

The  decree  of  the  circuit  court  must  be  reversed  and  the 
suit  remanded. 

Decree  reversed. 
371 


325  Low  V.  G.  &  C.  U.  E.  K.  Co,  [April, 

William  W.  Low  v.  The    Galexa  &  Chicago  Union 
Raileoad  Company, 

Certiorari  to  the  Circuit  Court  of  Coolc  County. 

Railroad  company  —  Land  condemnation  proceedings. —  Appraisers  for 
the  condemnation  of  land  for  the  use  of  the  Galena  &  Chicago  Union 
Eaih-oad  Company  receive  but  one  appointment,  and  when  once 
sworn  under  it.  their  proceedings  will  be  valid,  although  they  may 
be  dkected  to  make  a  re-appraisal. 

The  act  requii'ing  a  copy  of  the  appointment  of  the  appraisers  to  be 
recited  in  the  report  will  be  complied  with,  if  the  appointment  is 
attached  to  the  report,  and  is  made  a  part  of  it. 

The  power  of  the  company  to  condemn  land  for  a  paint  shop,  etc.,  is 
recognized. 

Conclusions  of  fact  can  not  be  inquired  into  upon  certiorari. 

This  is  an  application  under  sections  11,  12,  13, 14, 15, 16, 
17  and  18  of  the  act  of  January  16,  1836,  entitled  "  An  act 
to  incorporate  the  Galena  &  Chicago  Union  Railroad  Com- 
pany,"* made  to  the  judge  of  said  circuit  court  upon  the 
petition  of  the  directors  of  said  railroad  company,  for  the 
condemnation  of  lots  10  and  11,  in  block  59,  old  town  of 
Chicago,  in  pursuance  of  the  constitution  of  this  state,  and 
the  charter  of  said  incorporation,  for  the  purpose  of  enabling 

said  company  to  lay  tracks  upon  said  premises  and 
[*325]  erect  thereon  a  *paint  shop  and  lumber  and  timber 

sheds  for  the  use  of  said  compan}^  The  lands  pro- 
posed to  be  condemned  belong  to  the  said  William  W. 
Low.  The  petition  of  the  company  was  filed  in  1852. 
Appraisers  were  appointed  and  a  condemnation  had.  The 
assignment  of  errors :  1.  The  jpoioer  of  said  railroad  com- 
pany to  condemn  the  land  in  question  under  the  circum- 
stances ;  and  2.  The  regularity  of  the  proceedings  of  con- 
demnation. 

SiiL^MWAY,  Waite  and  Towne,  and  R.  S.  Blackwell,  for 
plaintiff  in  error.     E.  Peck,  for  defendant  in  error. 

Caton,  J.  The  appraisers  were  sworn,  made  the  appraise- 
ment and  a  ]3roper  return  to  the  court.  This  appraisement 
was  not  approved  by  the  court,  who  referred  it  back  to  the 

Cited:  100  IU.  102;  113111.  163. 
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same  appraisers  for  another  appraisement,  for  what  reason 
it  is  now  unimportant  to  inquire.  The  appraisers,  without 
being  again  sworn,  made  a  re-appraisal,  which  they  re- 
ported to  the  court,  which  was  approved.  It  is  now  ob- 
jected that  the  appraisers  were  not  re-sworn.  This  was 
unnecessar}^.  They  received  but  one  appointment  and  per- 
formed but  one  duty.  It  was  aU  one  proceeding,  with  but 
one  beo-inning  and  one  end,  and  has  but  one  record.  The 
objection  can  not  be  sustained. 

It  was  sufficient  that  a  copy  of  the  order  of  their  appoint- 
ment was  attached  to  and  made  a  part  of  their  report.  It 
was  not  important  in  what  part  of  the  report  the  order  of 
appointment  was  recited,  so  that  it  was  there.  If  it  consti- 
tuted a  part  of  the  report,  as  it  did,  it  was  then  necessarily 
recited  in  it  so  far  as  the  requirements  of  the  charter  are 
concerned.     The  report  was  sufficient. 

The  objection  that  the  powers  of  the  company  to  con- 
demn land  for  its  uses  or  depot  ground  is  fully  answered  by 
the  case  of  The  Chicago,  Burlington  c&  Quincy  Railroad 
Company  v.  Wilson,  IT  111.  B.  123,  and  it  is  unnecessary  to 
repeat  the  reasons  which  led  us  to  the  conclusion  there  ex- 
pressed. 

"We  can  not,  on  this  writ  of  certiorm^i,  inquire  into  any  of 

the  conclusions  of  fact  arrived  at  either  by  the  court  below 

or  the  commissioners. 

The  order  must  be  affirmed. 

Order  affirmed. 


*I^0YES    D.   Bartholomew,  for   the  use  of  Betsey  [*326] 
Bartholomew,  v.  A.  C  Bartholomew. 

Error  to  Peoria. 

Action  on  note — Whether  covered  by  receipt  —  Instructions  to  jury. — 
In  an  action  upon  a  promissory  note,  given  to  N.  D.  B.  for  the  use  of 
B.  B.,  where  a  receipt  is  shown  in  full  of  all  notes,  etc.,  dated  six 
years  after  the  note  for  a  much  less  sum  than  the  note,  it  is  wrong  to 
direct  the  jury  that  the  note  and  receipt  do  not  show  any  fact  which 
tends  to  prove  that  the  note  is  excluded  from  the  receipt ;  the  jurors 
should  be  allowed  to  draw  their  own  conclusions  from  the  facts  in  the 
case. 
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On  the  IJrtli  February,  1S56,  the  plaintiff  in  error  sued 
the  defendant  in  error  before  a  justice  of  the  peace  of 
Peoj'ia  county  on  the  following  note,  viz. : 

''  Peokia  County,  jSTov.  IS,  1841. 

"Twelve  months  after  date,  for. value  received,  I  (or  we) 
promise  to  pay  to  Noyes  D.  Bartholomew  or  order,  for  the 
use  and  benefit  of  Betsey  Bartholomew,  the  sum  of  twenty* 
five  dollars,  with  six  per  cent,  interest  from  date. 

(Signed)  "A.  C.  Bartholomew." 

Judgment  was  rendered  by  the  justice  for  the  defendant, 
and  plaintiff  appealed  to  the  circuit  court  of  said  county,  in 
which  court,  at  the  JSTovember  term,  1856,  the  cause  was 
tried  by  a  jury  and  verdict  rendered  for  defendant.  Plaint- 
iff moved  for  a  new  trial. 

Which  motion  the  court  overruled  and  rendered  judg- 
ment for  defendant,  and  the  plaintiff  excepted. 

The  bill  of  exceptions  filed  in  the  cause  shows  that  when 
the  cause  was  called  for  trial  the  defendant's  counsel  gave 
notice  verbally  that  he  would  offer  to  read  in  evidence  a  re- 
ceipt in  words  and  figures  following : 

"  Newburg,  August  23,  1847. 

"Received  of  A.  C.  Bartholomew  three  dollars  and 
twenty-five  cents,  it  being  in  full  of  all  accounts,  notes 
whatsoever,  up  to  this  date.  IsT.  D.  Bartholomew." 

On  the  trial  the  plaintiff  read  to  the  juiy  without  objec- 
tion the  note  above  described,  and  rested  his  case.  The  de- 
fendant then  offered  in  evidence  said  receipt  without  proof 
of  execution,  and  for  the  purpose  of  showing  a  full  acquit- 
tance and  discharge  of  the  note ;  to  the  reading  of  which  to 
the  jury  the  plaintiff  objected,  but  the  court  overruled  the 
objection  and  allowed  the  receipt  to  be  read,  and  plaintiff 
excepted.     This  was  all  the  evidence  on  either  side. 

Plaintiff  then  asked  the  following  instructions,  which 
were  given: 

That  a  receipt,  i\\o\\.^  prima  facie  evidence,  is  not 
[*327]  conclusive  "evidence  of  payment,  and  may  be  re- 
butted by  other  evidence;  and  if  the  jury  believe, 
from  the  facts  and  circumstances  in  evidence  before  them, 
that  it  was  not  the  intention  of  the  parties,  by  the  receipt 
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offered  in  evidence,  to  cut  off  the  note,  the  jury  are  at  Hb- 
erty  to  disregard  said  receipt. 

That,  the  facts  that  the  receipt  is  for  a  much  less  amount 
than  the  note ;  that  the  note  itself  was  still  left  in  the  hands 
of  the  party  to  whom  it  was  given,  without  explanation, 
and  that  said  receipt  is  given  by  N.  D.  Bartholomew  alone, 
while  the  note  is  made  to  him  for  the  use  and  benefit  of 
Betsey  Bartholomew,  are  all  facts  proper  for  the  jury  to  con- 
sider in  determining  the  application  of  the  receipt ;  and  if 
the  jury  believe,  from  the  evidence,  that  it  was  not  the  in- 
tention of  the  parties  to  cut  off  said  note  by  said  receipt, 
they  will  find  for  the  plaintiff. 

Plamtiff  also  asked  the  following  instructions,  which  were 
refused : 

"  That  the  party  for  whose  use  a  note  is  given  is  the 
party  alone  interested,  and  that  the  legal  party  is  a  mere 
technical  one,  wholly  uninterested  and  without  control  over 
the  property. 

"  That  it  is  entirely  for  the  jury  to  determine  what  was 
the  intention  of  the  parties  in  making  said  receipt,  and  this 
intention  they  are  at  liberty  to  infer  from  the  facts  shown 
by  the  papers  in  evidence." 

The  court  then  instructed  the  jury  as  follows,  for  the 
defendant : 

That  the  receipt  given  in  evidence  in  this  cause  is  conclu- 
sive evidence  of  the  payment  of  the  note,  unless  the  plaintiff 
has  shown  that  the  note  in  question  was  not  included  in 
the  receipt. 

That  in  this  case  there  is  no  evidence  that  the  note  in 
question  is  not  included  in  the  receipt  (except  the  note  and 
receipt). 

That  the  papers  in  this  cause  do  not  show  any  fact  which 
tends  to  prove  that  the  note'  in  this  suit  is  excluded  from 
the  receipt. 

The  jury  then  found  for  the  defendant.  Plaintiff  moved 
for  new  trial,  which  motion  was  overruled  as  above  stated, 
and  judgment  rendered  against  plaintiff  for  costs,  to  which 
plaintiff  excepted  and  brings  his  writ  of  error  to  this  court. 

Cooper  and  Reynolds,  for  plaintiff  in  error.     ^N".  H.  Puii- 

PLE,  for  defendant  in  error. 
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Caton,  J.  This  action  was  brought  upon  a  note  made 
by  the  defendant  and  payable  to  the  plaintiff  "  for 
[*32S]  the  use  and  *benefit  of  Betsey  Bartholomew,"  for 
$25  and  interest. 

The  defense  consisted  of  a  receipt  as  follows :  "  Received 
of  A.  C.  Bartholomew,  $3.25,  it  being  in  full  of  all  ac- 
counts, notes  whatsoever,  up  to  this  date,"  and  is  signed  by 
the  plaintiff.  The  receipt  is  dated  nearly  six  3'ears  after 
the  date  of  the  note.  The  note  and  receipt  constitute  the 
whole  evidence  in  the  case.  Upon  this  state  of  the  proof 
the  court  instructed  the  jury,  among  other  things,  "  That 
the  papers  in  this  case  do  not  show  any  fact  which  tends  to 
prove  that  the  note  in  this  suit  is  excluded  from  the  receipt." 
This  instruction,  we  think,  was  too  strong  and  should  not 
have  been  given.  These  papers  disclose  the  fact  that  the 
note  was  given  to  the  plaintiff  for  the  use  of  Betsey  Bar- 
tholomew, who  was  the  only  party  beneficially  interested 
in  it.  That  the  amount  due  on  the  note  at  the  time  the 
receipt  was  given  was  nearly  $3J:,  while  the  receipt  was 
for  but  $3.25.  The  discrepancy  in  the  amounts  of  the 
two  shows  that  there  must  have  been  other  dealings  be- 
tween the  parties  to  the  cause.  Kow  these  facts,  apparent 
on  the  face  of  the  papers,  certainl}^  tended  to  prove  that 
the  note  was  not  in  the  contemplation  of  the  parties  when 
the  receipt  was  given,  and  had  the  jury  come  to  such  a  con- 
clusion, we  should  not  have  felt  inclined  to  disturb  their 
verdict.  It  would  not  have  been  a  violent  conclusion  for 
the  jury  to  have  arrived  at,  had  they  believed  that  the 
parties  looked  upon  the  note  as  belonging  exclusively  to 
Betsey  Bartholomew,  who  alone  was  the  party  really  inter- 
ested in  it,  and  overlooked  the  mere  naked  technical  title, 
Avhich  was  in  the  plaintiff.  Such  might  be  a  very  common 
occurrence  among  men  unacquainted  with  the  technical 
rules  of  law,  and  accustomed  to  look  at  the  real  substance 
of  the  transaction.  We  think  the  jury  should  have  been 
allowed  to  draw  their  own  inferences  from  the  facts  in  the 
case. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Jiidginent  reversed. 
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*The  County  of  "Waeren,  for  the  use  of  the  People,  P329] 
V.  Robert  Jeffrey  et  al. 

Error  to  Warren. 

ACTiox  on  official  bond  of  justice. —  Where  a  declaration  upon  the 
official  bond  of  a  justice  of  the  j)eace  recites  that  he  was  twice  elected, 
but  alleges  a  breach  for  non-payment  of  money  collected  during  his 
first  term  of  office,  it  will  be  sufficient  to  maintain  the  action  upon 
the  bond  first  given ;  it  will  not  be  presumed  that  the  justice  held  the 
money  by  \Trtue  of  his  second  office. 

Not  duty  of  justice  to  pass  over  money  to  successor. — It  is  not 
the  duty  of  a  justice  of  the  peace  to  pass  over  money  that  he  has  col- 
lected to  his  successor ;  that  duty  is  to  transfer  dockets,  books,  papers 
and  unfinished  business. 

DiiMAND  ON  justice  FOR  MONEY  COLLECTED — Unnecessary  tfJien  jiistice 
has  absconded. —  "When  a  justice  of  the  peace  has  absconded,  no  de- 
mand for  money  collected  by  him  need  be  made  in  order  to  maintain 
a  suit  upon  liis  official  bond. 

This  cause  was  heard  before  Thompson,  judge,  at  March 
term,  1857,  of  the  Warren  circuit  court.  The  opinion  of 
the  court  furnishes  a  statement  of  the  case. 

GouDY  and  Judd,  for  plaintiff  in  error.  Manning  and 
Merriman,  for  defendants  in  error. 

Skinner,  J.  This  was  an  action  of  debt.  The  declara- 
tion sets  forth  that  Eobert  Jeffrey,  having  been  elected  a 
justice  of  the  peace  for  the  precinct  of  Monmouth,  in  the 
county  of  Warren,  within  twenty  days  thereafter,  on  the 
15th  day  of  February,  1853,  as  principal,  and  the  other 
defendants  as  his  securities,  executed  a  bond  (which  is  set 
out  hcec  verla)  to  the  plaintiff  in  the  sum  of  $1,000,  with 
the  condition  that  "  if  the  said  Eobert  Jeffre}''  shall  faith- 
fully discharge  the  duties  of  his  office  of  justice  of  the 
peace  aforesaid,  and  shall  justl}^  and  fairly  account  for  and 
pay  over  all  moneys  that  may  come  to  his  hands  under  any 
process  or  otherwise,  by  virtue  of  his  offfce,  then  this  obli- 
gation to  be  null  and  void,"  which  was  on  the  same  day 
approved  and  filed  by  the  county  clerk. 

The  declaration  avers  that,  on  the  same  day,  the  justice 
was  qualified  and  was  commissioned,  and  from  thence  until 
the  term  of  office  expired,  to  wit,  on  the  8th  day  of  No- 
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Yember,  1S53,  acted  as  such  justice  of  the  peace.  The  aver- 
ment is  then  made  that,  on  the  8th  of  ISTovember,  1853,  the 
defendant,  Jeffrey,  was  re-elected,  gave  another  bond,  and 
was  commissioned  and  qualified  for  another  term  of  office, 
and  entered  on  the  discharge  of  his  duties,  which  he  exer- 
cised till  the  month  of  April  following,  when  he  absconded 
to  some  place  unknown. 

The  declaration  then  assigns  breaches :  that  Jeffrey  did 
not  faithfully  discharge  his  duties,  and  did  not  justly  and 
fairly  account  for  and  pay  over  all  moneys  that 
[*330]  came  to  his  hands  *under  any  process  or  otherwise, 
by  virtue  of  his  said  office,  during  the  term  of  office 
for  which  he  was  Jirst  elected,  and  for  particular  breaches. 
The  declai-ation  proceeds  to  aver  that,  during  the  ^rst  term 
of  office,  on  the  23d  of  September,  1853,  the  defendant, 
Jeffrey,  as  such  justice  of  the  peace,  received  certain  prom- 
issory notes  of  C.  W.  Troy  &  Co.  (for  whose  use  the  suit 
was  brought),  for  the  purpose  of  suing  and  collecting  the 
same,  and  gave  a  written  receipt  therefor,  which  is  signed 
"  Eobert  Jeffrey,  J.  P.,"  and  is  set  out  hceo  verha;  and  that 
after  the  receipt  of  the  notes,  and  hefore  the  expiration  of 
the  first  term  of  office,  Jeffrey,  in  his  official  character,  col- 
lected and  received  the  sum  of  $300  in  payment  of  a  part 
of  said  notes. 

The  averment  is  then  made  that  Jeffrey  neglected  and 
refused  to  pay  over  any  of  the  money  collected,  or  to  return 
the  notes,  but,  on  the  contrary,  carried  the  money  and 
uncollected  notes  away  with  him  when  he  absconded,  and 
that  the  defendants  have  failed  and  refused  to  pay  the 
amount  of  said  money  and  notes,  or  any  part  thereof,  or  to 
pay  the  penalty  of  the  bond. 

To  this  declaration  the  court  sustained  a  general  demurrer, 
which  decision  is  assigned  for  error.  We  think  the  declara- 
tion shows  a  good  cause  of  action. 

The  mone}''  is  alleged  to  have  been  collected  during  the 
tenn  of  office  for  which  the  bond  sued  on  Avas  given,  and 
the  receipt  of  the  money  fixed  the  official  obligation  prop- 
erly to  apply  it.  Freeholders  of  Warren  v.  Wilson,  1  Har. 
(N.  J.)  E.  110;  The  Governor  v.  Zee,  4  Dev.  &  Battle,  K. 
457.     It  was  not  the  officer's  duty  to  pass  over  the  money, 
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on  going  out  of  office,  to  his  successor.  His  duty  in  this 
respect  extended  to  dockets,  books,  papers  and  unfinished 
business  official!}^  in  his  possession.  Statutes  1856,  ch.  59. 
He  can  not,  therefore,  be  presumed  to  have  held  the  money, 
Avhen  he  absconded,  by  virtue  of  his  second  office.  The 
officer  having  absconded,  no  demand  for  the  money  could 
have  been  made,  and  the  law  will  not  require  an  impracti- 
cable or  even  useless  act.     Judgment  reversed  and  cause 

remanded. 

Judgment  reversed. 


I 


*Jacob  E.  Rice,  impleaded  with  Aldeich  C.  "Wiley,  P331] 
-y.  Francis  B.  Webster  et  al. 

Error  to  Peoria. 

Release  of  one  of  two  joint  debtors  —  Effect  of. —  If  one  of  two 
joint  debtors  is  released  by  liis  creditor,  the  effect  of  the  release  will 
be  to  discharge  both. 

Same  —  Reservation  of  right  to  proceed  against  other  —  Repugnant  pro- 
viso.—  A  release  of  one  of  two  joint  debtors,  with  a  reservation  of  the 
right  to  proceed  against  the  other,  will  be  a  discharge  of  both.i 

A  proviso  to  a  conti'act  which  is  incompatible  with  or  repugnant  to  the 
contract  is  void. 

A.  stipulated  with  B.,  who,  with  C,  was  his  joint  debtor,  for  a  consid- 
eration, to  release  him  from  all  liability  under  legal  process,  so  far  as 
A.  legally  might,  without  discharging  C,  and  expressly  reserving  all 
claim  and  recoui'se  against  C  Held,  that  such  a  condition  is  repug- 
nant to  the  contract,  and  void,  and  that  B.  and  C.  are  both  released. 

This  was  an  action  in  assumpsit  for  goods,  wares  and 
merchandise. 

The  plaintiff  here,  defendant  below,  interposed  the  fol- 
lowing plea : 

"  And  the  said  defendant.  Rice,  comes  and  defends  the 
wrong  and  injury  when,  etc.,  and  says,  actio  non,  because 

Cited:  44  111.  413. 

1  Benjamin  v.  McConnell,  4  Gilm.  536,  But  see  Parmelee  et  al.  v.  Law- 
rence, 44  HI.  405,  for  a  review  of  these  cases,  and  where  it  is  said  the 
weight  of  modern  authority  is  against  them,  and  in  favor  of  the  doc- 
trine of  intention,  as  governing  such  releases.  Mueller  v.  Dobschuetz,  89 
111.  176.  Such  a  defense  must  be  pleaded,  and  is  a  persopal  defense. 
Thomas  v.  Mueller  et  al.  106  111.  36. 
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lie  says  that,  after  the  making  of  the  said  promises  in  said 
declaration  mentioned,  the  said  plaintiffs,  by  J.  B.  Webster, 
their  attorney,  in  that  behalf  duly  authorized,  executed 
their  certain  release,  under  their  hands  and  seals  (with  other 
persons  therein  named),  which  release  is  now  to  the  court 
here  shown,  in  the  words  and  figures  following: 

"  To  All  to  Whom  These  Presents  Shall  Come  :  We,  who 
have  hereunto  set  our  hands  and  seals,  creditors  of  A.  C. 
Wiley  and  Jacob  E.  Eice,  now  or  late  of  Galesburgh,  in 
the  state  of  Illinois,  traders  and  late  partners  under  the 
firm  of  Wiley  &  Eice,  etc.,  greeting : 

"  Whereas,  The  said  Wiley  has  conveyed  to  Henry  Carter 
and  John  B.  Fenno  a  farm  situated  in  Edgar  county,  in  the 
state  of  Illinois,  containing  three  hundred  and  twenty-five 
acres,  for  the  benefit  of  two  creditors  of  said  firm,  and  to 
be  sold,  and  the  proceeds  distributed  ratably  among  said 
creditors,  without  preference : 

''  Xow,  in  consideration  of  the  premises,  do  hereby  sever- 
ally, and  not  jointly,  covenant  with  said  Wiley  that  we 
win  not,  at  any  time  hereafter,  arrest,  attach,  seize,  take  or 
levy  upon  the  property  or  body  of  the  said  Wiley,  by  rea- 
son of  any  claim  we  now  have  against  said  firm  of  Wiley 
&  Rice,  or  any  process  which  may  issue  thereon ;  and  we 
do  hereby  release  and  discharge  the  said  Wiley  therefrom, 
as  far  as  we  may  legally  discharge  the  same  without  dis- 
charging the  said  Rice.  We  expressl}"  reserve  our  claim 
against  the  said  Rice  for  all  such  demands,  except  so  far  as 
the  same  shall  be  satisfied  from  the  proceeds  of  said  farm, 
this  agreement  and  release  being  on  the  express  condition 
that  the  said  Wiley  shall  make  a  good  title  to  the  said  farm 
to  them,  said  Carter  &  Fenno,  in  fee-simple,  free  and 
clear  of  all  right  to  dower  and  incumbrance.  In  Witness 
Whereof  we  have  hereunto  set  our  hands  this  13th  of  May, 
A.  D.  1S56. 

(Signed)  "  Webster,  Button  &  Call,  [seal.] 

"  By  J.  B.  Webster,  [seal.]  " 

[""332]       *Whereby  the  said  plaintiffs  released  the  said  Rice 

from  his  liability  on  the  said  promises ;  and  the  said 

defendant.  Rice,  avers  that  the  said  Wiley  did  make  a  good 

title  to  the  said  farm  therein  mentioned  in  said  release  to 

380 


1857.]  EiCE  V.  Webster.  332 

said  Carter  &  Fenno,  free  and  clear  of  all  right  to  dower 
and  incumbrance;  and  this  said  Eice  is  ready  to  verify; 
wherefore  he  prays  judgment,  etc. 

To  this  plea  there  was  a  general  demurrer  and  joinder. 
The  demurrer  was  sustained.  Defendant  abiding  by  de- 
murrer, and  not  answering  further,  a  judgment  v/as  given 
for  plaintiffs  in  the  sum  of  $T03.29,  with  costs,  against  Rice, 
and  scire  facias  against  Wiley. 

The  cause  was  tried  before  Davis,  judge,  at  March  term, 
1857,  of  the  Peoria  circuit  court. 

Mannixg  and  MEEEniAisr,  for  plaintiff  in  error.  C.  C. 
BoxNEY,  for  defendants  in  error. 

Caton,  J.  The  only  controverted  question  in  this  case  is, 
whether  the  contract  set  out  in  the  plea  to  which  the  de- 
murrer was  sustained  is,  in  law,  a  release  of  Wiley,  one  of 
the  joint  promisors  and  a  defendant  in  the  action,  for  it  is 
not  controverted  that,  if  Wiley  was  released,  then  was  Rice 
also  released. 

The  intention  of  the  parties  was  to  release  Wiley,  and  we 
think  that  intention  was  effected.  The  covenantors  "  cov- 
enant with  said  Wiley  that  Ave  will  not,  at  any  time  here- 
after, arrest,  attach,  seize,  take  or  levy  upon  the  property  or 
body  of  the  said  Wiley,  by  reason  of  any  claim  we  now 
have  against  said  Wiley  &  Rice,  or  any  process  which 
may  issue  thereon;  and  we  do  hereby  release  and  dis- 
charge the  said  Wiley  therefrom,  so  far  as  we  may  legally 
discharge  the  same  without  discharging  the  said  Rice.  We 
expressly  reserve  our  claim  against  said  Rice  for  all  such 
demands,  except  so  far  as  the  same  shall  be  satisfied  from 
the  proceeds  of  said  farm."  Here  is  a  manifest  attempt  to 
discharge  absolutely  one  of  the  parties,  and  to  retain  the 
legal  obligation  against  the  other.  This  the  law  will  allow 
no  ingenuity  of  language  to  effect.  This  paper  is  a  nullit}^, 
or  it  must  be  made  effectual.  It  is  either  a  release  of  both, 
or  it  is  of  no  benefit  to  either.  It  is  founded  upon  a  legal 
consideration,  moving  from  one  of  the  parties,  which  has 
the  same  legal  effect  as  if  it  had  moved  from  the  other 
party,  or  both  parties  jointly.     It  releases  Wiley  forever 

from  all  process  arising  upon  these  joint  demands,  and  then 
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undertakes  to  impose  the  condition,  or  to  make  the  release 
dejDend  upon  the  condition,  that  Eice  should  not  be  thereby 

released.  To  give  effect  to  this  condition  would  be 
[*333]  to  destroy  the  release  *itself ,  even  as  to  Wiley.    The 

condition,  therefore,  is  repugnant  to  the  previous 
covenant,  and  must  destroy  it,  or  be  destroyed  by  it.  When 
that  is  the  case,  the  rule  of  law  is  well  settled,  that  the  con- 
dition must  give  way  that  the  covenant  may  stand.  The 
legal  effect  of  this  instrument  is  substantially  the  same  of 
that  in  the  case  of  Benjamin  v.  McGonnel.,  4  Gilm.  R.  536. 
To  the  release  in  that  case  was  appended  this  condition : 
*'  Provided,  that  this  shall  not  operate  so  as  to  release  C. 
Benjamin  from  a  note  given  by  him  under  the  firm  of 
C.  Benjamin  &  Co.,  on  the  4th  day  of  December,  1839, 
which  last  mentioned  note  is  not  canceled,  or  is  the  said 
Delahay  bound  therefor."  Here,  too,  was  a  condition  ap- 
pended which,  if  given  effect,  would  have  destroyed  the 
release  and  rendered  the  whole  instrument  a  nullity.  The 
court  there  said :  "  A  proviso  in  a  contract  totally  repug- 
nant to  the  contract  itself  is  void."  And  cites  5  Bac.  Abr. 
702  G.,  for  the  following:  ''If  two  are  bound  in  an  obliga- 
tion, and  the  obligor  releases  one  of  them,  with  a  proviso 
that  the  other  shall  not  take  advantage  of  it,  this  proviso  is 
void."  But  it  is  unnecessary  to  multiply  authorities  upon  a 
pro])osition  which  is  nowhere  controverted.  Here  is  a  clear 
case  where  the  proviso  must  be  disregarded,  or  the  covenant 
destroyed,  and  the  whole  instrument  held  a  nullity.  The 
condition  must  be  disregarded  and  effect  given  to  the  body 
of  the  instrument.  ISTo  doubt  it  w^as  the  intention  of  the 
parties  to  release  one  and  not  the  other,  but  this  the  law 
Avill  not  allow,  but  will  defeat  such  illegal  intention. 

The  demurrer  was  improperly  sustamed  to  the  plea,  and 
the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The   People,  on  the  relation  of  Thomas  P.  Courtney,  v. 
Jesse  K.  Dubois,  Auditor,  etc. 

Application  for  a  Mandamus. 

Legal  te>T)ER —  Coin. —  Silver  oi*  gold  coin  of  the  United  States,  coined 
prior  to  the  1st  day  of  June,  1853,  is  a  legal  tender  for  all  debts,  accord- 
ing to  their  nominal  value,  for  any  sums  whatever. 

PuTTtN'G  BAXK  IX  DEFAULT  —  Averments  in  protest. — To  put  a  bank  in 
default  for  non-payment  of  specie,  the  protest  should  aver  that  the 
specie  tendered  in  payment  of  its  bills,  if  greater  in  amount  than  |5, 
and  of  the  denomination  "of  quarters,  was  of  the  coinage  authorized 
by  the  law  of  1853.  AVithout  such  averment  there  is  not  an  appear- 
ance of  default  to  justify  the  auditor  to  proceed  against  the  bank. 

Thomas  Courtney,  by  liis  petition,  showed  that  the  Bank 
of  Ottawa,  oro^anized  under  the  o-eneral  banking-  law 
of  1851,  *had  issued  bills  for  circuhition.  That  on  ^331:] 
the  ISth  day  of  May,  1857,  he  was  the  legal  holder 
of  two  bills  of  said  bank  of  the  denomination  of  $5  each; 
that  he,  on  that  day,  presented  said  bills  for  redemption  to 
the  cashier  of  the  bank,  and  demanded  coin  therefor.  That 
the  cashier  refused  to  redeem  said  bills  in  gold  coin,  or  in 
any  other  manner  than  in  quarter  dollars  of  United  States 
coinage,  which  the  petitioner  refused  to  receive.  That  peti- 
tioner caused  a  demand  to  be  made  by  a  notary  pubUc,  and 
that  the  cashier  of  the  bank  refused  to  pay  the  notary  any- 
thing but  quarter  dollars  for  the  bills,  and  the  notary  there- 
upon protested.  That  he  forwarded  the  l)ills  and  the  protest 
to  the  auditor,  requesting  him  to  notify  the  bank  to  pay  in 
conformity  with  the  act  of  1851,  and  the  amendatory  act  of 
1857.  That  the  auditor  refused  to  notify  the  bank,  because 
the  tender  by  the  officers  of  the  bank  was  a  legal  one. 
Petitioner  alleges  that  tender  was  illegal,  and  insists  that 
the  bills  should  have  been  redeemed  in  gold  coin.  Prayed 
for  an  alternative  mandamus  against  the  auditor  to  show 
cause  why  he  did  not  give  the  notice,  etc. 

The  ])rotest  states  that  he  "demanded  payment  of  the 
bills,  in  specie,  of  the  cashier,  which  he  tendered  in  Ameri- 
can quarter  dollars,  but  refused  to  redeem  the  same  in  gold." 

The  auditor  admitted  the  facts  stated  in  the  petition,  and 

Cited  :  24  111.  443. 
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consented  to  waive  the  alternative  mandamus  and  have  it 
made  pcremptor}^  if  the  court  should  be  of  opinion,  that  the 
tender  of  the  bank  was  not  good. 

Glover  and  Cook,  for  relator.    Lelaistd  and  Lelaxd,  contra. 

Caton,  J.  Assuming  that  the  act  of  14th  February,  1857, 
is  obligatory  upon  banks  organized  under  thei  act  of  Febru- 
ary 15,  1851,  and  that,  by  the  act  last  passed,  such  banks 
are  bound  to  redeem  their  notes,  when  presented,  in  such 
kind  of  coin  as  the  acts  of  congress  declare  shall  be  a  legal 
tender  for  the  payment  of  debts  (which  are  questions  upon 
which  we  choose  to  be  further  advised),  and  still  the  pro- 
test in  tliis  case  does  not  put  the  bank  in  default,  and  the 
auditor  was  justified  in  refusing  to  proceed  upon  it  against 
the  bank.  The  protest  declares  that  the  cashier  of  the  bank 
tendered  the  amount  of  the  notes  presented  "  in  American 
quarter  dollars,  but  refused  to  redeem  the  same  in  gold,''' 
whereupon  Jie  protested,  etc.  This  does  not  affirmatively 
put  the  bank  in  fault.  An  examination  of  the  acts  of  con- 
gress will  show  that  all  silver  and  gold  coin  of  the  United 
States,  coined  before  the  1st  day  of  June,  1853,  is  a 
[*335]  legal  tender  for  all  debts,  no  -matter  what  the  de- 
nomination of  the  coin  may  be.  It  is  unnecessary 
to  go  further  back  in  the  federal  legislation  on  this  subject 
than  the  act  of  January  18,  1837.  The  eighth  section  of 
that  act  fixes  the  standard  of  alloy  or  fineness  of  the  gold 
and  silver  coin  of  the  United  States  at  nine  parts  pure  metal 
and  one  part  alloy,  and  that  the  alloy  of  the  silver  coin 
shall  be  copper.  The  ninth  section  of  that  act  fixes  the 
weights  of  the  several  silver  coins  authorized  to  be  coined, 
and  makes  all  of  them  a  legal  tender  for  the  pa^^ment  of 
any  sum  whatever.  The  section  reads,  ''  That  of  the  silver 
coins,  the  dollar  shall  be  of  the  weight  of  four  hundred 
and  one-half  grains;  the  half-dollar  of  the  weight  of  two 
hundred  and  six  and  one-fourth  grains ;  the  quarter-dollar 
of  the  weight  of  one  hundred  and  three  and  one-eighth 
grains;  the  dime,  or  tenth  part  of  a  dollar,  of  the  weight 
,  of  forty-one  and  a  quarter  grains;  and  the  half -dime,  or 
twentieth  part  of  a  dollar,  of  the  weight  of  twenty  grains 
and  five-eighths  of  a  grain.     And  that  dollars,  half-dollars 
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and  quarter-dollars,  dimes  and  half-dimes,  shall  be  legal 
tenders  of  payment,  according  to  their  nominal  value,  for  any 
sums  whatever,"  Here  it  will  be  seen  that  all  of  the  silver 
coins  have  the  same  relative  weights  with  their  nominal 
value,  and  are  made  alike  a  legal  tender  for  sums  of  any 
and  all  amounts.  Under  this  law  a  tender  in  quarter-dollars 
or  half -dimes  is  as  good  as  if  made  in  dollars  or  in  gold. 
The  next  act  which  we  find,  which,  so  far  as  we  are  aware, 
remains  now  in  force,  is  that  of  the  21st  of  February,  1853, 
which,  however,  did  not  go  into  operation  until  the  1st  of 
June,  1853.  This  act  makes  no  change  in  the  alloy  of  the 
silver  coins  but  reduces  the  weight,  and,  consequently,  the 
actual  value  of  the  half-dollars,  quarter-dollars,  dimes  and 
half -dimes,  while  the  nominal  value  remains  the  same.  The 
first  section  provides,  "  That  from  and  after  the  1st  day 
of  June,  1852  (3),  the  weight  of  the  half-dollar  or  piece  of 
fifty  cents  shall  be  one  hundred  and  ninety-two  grains,  and 
the  quarter-dollar,  dime  and  half-dime  shall  be  respectively 
one-half,  one-fifth  and  one-tenth  of  the  weight  of  the  said 
half-dollars."  This,  it  will  be  seen,  reduces  the  weight,  and, 
consequently,  the  actual  value  of  the  coin  to  be  coined  uiider 
its  provisions  about  five  per  cent,  below  that  of  the  former 
coinage,  and  this,  no  doubt,  explains  the  peculiar  provisions 
of  the  next  section,  which  is  this :  "  That  the  silver  coins 
issued  in  conformity  with  the  above  section  shall  be  legal 
tenders  in  payment  of  debts  for  all  sums  not  exceeding  five 
dollars."  There  is  no  room  for  contending  that  this  section 
is  not  confined  to  coin  coined  under  the  provisions  of  the 
fii^st  section,  for  it  is  so  expressly  declared  in  as  plain  terms 
as  our  language  can  make  it.  There  can  be  no 
doubt  that  it  was  "^the  design  of  congress  to  leave  [^336] 
the  old  coin  of  really  greater  value  than  these,  a  legal 
tender  for  all  sums  as  it  had  been  fixed  by  the  law  of  1S3T, 
and  to  compel  the  creditor  to  take  these  light  coins  to  the 
amount  of  five  dollars  only,  leaving  all  dollars,  the  weight 
of  which  was  not  reduced  by  this  act,  and  all  smaller 
pieces  of  the  old  coinage,  of  the  same  relative  weight  with 
the  dollar,  unaffected  by  this  second  section,  and  a  legal 
tender  for  all  amounts,  as  it  was  declared  by  the  law  of 

1837. 
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Tested  by  the  law  as  we  thus  find  it,  the  protest  does  not 
show  affirmatively  that  the  bank  was  in  default.  It  did 
tender  for  the  notes  presented  their  amount,  ten  dollars,  in 
American  quarter-dollars,  and  it  does  not  appear  that  they 
were  of  the  coinage  under  the  law  of  1853,  which  should 
have  been  shown  in  order  to  have  put  the  bank  in  default. 
It  had  a  right  to  pay  any  amount  in  small  coins,  of  a  date 
previous  to  that  act,  which  were  of  the  same  relative  weight 
and  actual  value  with  the  American  dollar,  and,  by  the  act 
of  congress,  just  as  good  a  tender.  It  is  for  the  applicant 
affirmatively  to  show  that  the  bank  refused  to  pay  in  the 
lesral  coin  of  the  United  States  before  he  can  ask  the  audi- 
tor  to  proceed  and  coerce  the  payment  of  the  notes.  I 
repeat,  we  are  not  prepared  to  express  any  opinion  whether 
a  tender  of  quarter-dollars  of  the  coinage  under  the  law  of 
1853  would  have  been  sufficient  or  not. 

The  apphcation  for  a  mandamus  must  be  refused. 

Application  denied. 


Amasa  S.  Dean  v.  Eobeet  Blackwell. 
Ajpiyeal  from  La  Salle  County  Court. 

Action  of  trespass  —  Evidence. —  In  an  action  of  trespass  for  shooting 
a  colt,  it  is  not  erroneous  to  refuse  to  permit  a  witness  to  answer 
whether  the  colt  was  not  in  the  habit  of  breaking  into  other  fields  in 
the  neighborhood,  unless  further  testimony  is  to  be  adduced  to  show 
that  some  other  person  than  the  defendant  killed  the  colt. 

Appellant  filed  his  declaration  in  trespass  for  shooting  a 
colt.  Defendant  filed  the  general  issue.  Trial  by  jury  at 
September  term,  1856,  of  La  SaEe  county  court. 

On  the  trial  below  the  plaintiff  introduced  evidence  to 
the  jury  tending  to  prove  that  plaintiff's  colt  was  in  the 
habit  of  getting  into  the  field  of  the  defendant;  tending  to 
prove  that  the  drove  of  colts  in  which  the  plaintiff's  colt 
was  running  had  been*  driven  out  of  the  field,  and 
[*337]  tending  to  prove  that  a  *short  time  afterward  the 
defendant  shot  plaintiff's  colt  on  the  prairie,  about 
forty  rods  from  the  field,  and  in  La  Salle  county. 

To  one  of  the  witnesses  introduced  on  the  part  of  the 
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plaintiff,  the  defendant,  by  his  attorney,  propounded  the  fol- 
lowing question :  "  Was  not  the  colt  of  the  plaintiff,  which 
was  killed,  in  the  habit  of  breaking  into  other  fields  in  the 
neighborhood  of  the  plaintiff's  field  ? " 

To  this  question  and  to  the  witness  answering  it,  the 
plaintiff,  by  his  attorney,  objected.  The  counsel  for  the  de- 
fendant stated  that  the  object  of  offering  the  testimony 
was  to  show  that  some  other  person  than  the  defendant 
killed  the  colt.  It  was  stated  by  the  court,  that  if  the  de- 
fendant had  other  and  further  testimony  to  offer,  to  show 
that  some  other  person  killed  the  colt,  that  the  evidence 
offered  would  be  proper.  Defendant's  counsel  said  that  he 
had  no  further  evidence  to  offer  on  that  subject.  The  court 
sustained  the  objection,  and  the  witness  was  not  permitted 
to  answer  it ;  and  to  the  opinion  of  the  court  excluding  the 
evidence,  the  defendant  then  and  there  excepted. 

Plaintiff's  Instructions:  The  court  instructed  the  jury^ 
on  behalf  of  the  j)laintiff,  as  foUows : 

"  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant shot  the  colt  of  the  plaintiff  either  wiKully  and  mali- 
ciously, or  through  gross  neghgence,  then  in  assessing  the 
plaintiff's  damages  the  jury  are  not  confined  to  the  actual 
value  of  the  colt  at  the  time  of  such  injury,  but  the  jury 
are  at  hberty  to  assess,  in  addition  thereto,  such  punitory, 
vindictive  or  exemplary  damages  as  the  jury  may  deem 
right  and  proper  under  aU  the  facts  and  circumstances  of 
the  case  in  evidence. 

"  If  the  jury  believe  that  the  defendant  recklessly  and 
maliciously  shot  the  plaintiff's  colt,  then  the  jury  are  at  lib- 
erty to  find  the  plaintiff  such  a  verdict  as  shall  compensate 
the  plaintiff  for  the  damages  which  the  evidence  shows  the 
plaintiff  has  sustained." 

The  defendant  requested  the  court  to  instruct  the  jury  as 
foUows : 

1st.  "  "Will  the  court  instruct  the  jury,  that  if  they  be- 
lieve, from  the  evidence,  that  the  witness  Ayres  has  know- 
ingly sworn  to  an  untruth  material  to  the  issue,  then  his 
evidence  is  not  to  be  relied  upon  in  relation  to  all  other 
matters  sworn  to  by  him." 

The  court  refused  to  give  the  instruction  asked  for  hj 
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defendant  in  the  terms  asked,  but  qualified  it  so  as  to  read 
as  follows: 

1st.  "  Will  the  court  instruct  the  jury,  that  if  they  believe, 

from  the  evidence,  that  the  witness  Ayres  has  know- 

[*33S]  ingly  *sworn  to  an  untruth  material  to  the  issue 

herein,  all  other  matters  sworn  to  by  him  may  be 

disregarded  by  the  jury." 

The  jury  rendered  a  verdict  for  the  plaintiff,  and  defend- 
ant moved  for  a  new  trial,  which  motion  was  overruled  by 
the  court,  and  defendant  excepted.  Judgment  for  plaintiff 
in  the  court  below. 

E.  S.  Leland  and  D.  P.  Jones,  for  appellant.  Bushnell 
and  Gkay,  for  appellee. 

Scates,  C.  J.  A  habit  in  the  colt  to  trespass  upon  the 
neighborhood  cornfields,  unaccompanied  by  other  evidence, 
would  not  tend  to  show  that  the  person  or  persons  so  tres- 
passed on,  killed  the  colt,  and  such  facts  were  properly 
excluded  from  going  alone  to  the  jury. 

"We  can  discover  no  objection  to  the  instructions  given 
for  defendant.  'Nov  do  we  discover  any  material  difference 
between  the  instruction  asked  and  as  given  on  behalf  of 
plaintiff. 

There  being  no  apparent  error  in  the  record,  the  judg- 
ment will  be  afiirmed. 

Judgment  affirmed. 


Henet  Geove  et  al.  v.  Thompson  Caelisle. 
Appeal  from  Peoria. 

Real,  estate  —  Held  in  trust  for  wife — When  equity  will  not  vest  title 
in  husband. —  When  a  man  leaves  his  wife  in  a  destitute  condition 
for  three  years,  and  she,  by  her  exertions,  pays  part  of  tlie  piu-chase 
money  for  land,  and  her  husband  pays  the  residue,  consenting  that  it 
shall  be  placed  in  the  hands  of  a  trustee,  for  the  benefit  of  his  wife, 
whom  he  has  ill  ti'eated  and  abandoned,  a  court  of  equity  will  not 
take  the  title  from  the  trustee  and  vest  it  in  the  husband,  especially 
when  he  has  other  means  of  support. 

July  25,  1855,  Carlisle  filed  his  bill  against  Grove,  Com- 
stock  and  Daugherty,  setting  forth  that,  in  1852,  while  he 
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was  absent  from  Peoria,  Mrs.  Carlisle  made  a  contract  with 
Bestor  for  lot  11  in  Mills'  addition  to  Peoria,  for  $250,  last 
payment  to  be  made  in  three  years ;  that  she  paid  $50 ;  that, 
on  complainant's  return  in  the  spring  of  1853,  he  paid 
Bestor  $183,  and  took  deed  in  her  name,  at  her  request,  with 
covenants  of  warranty. 

That,  after  purchase  of  Bestor,  complainant  built  dwell- 
ing-house and  fences  of  the  value  of  $1,500 ;  that  lot 
and  improvements  *are  now  worth  $1,800 ;  complain-  [*339] 
ant  rented  part  to  "Wilson.  That  legal  title  was  not 
in  Bestor,  but  was  in  Daugherty  and  Comstock ;  that  Bestor 
purchased  of  them  to  get  rid  of  his  covenants,  and  that,  at 
request  of  Mrs.  Carhsle  and  Grove,  Comstock  and  Daugh- 
erty conveyed  to  Grove,  in  trust  for  complainant's  wife. 
Trust  deed  set  out  that,  by  virtue  of  said  trust  deed,  Grove 
claims  to  be  legal  owner,  in  trust  for  complainant's  wife, 
and,  without  complainant's  consent,  threatens  to  bring  eject- 
ment. That,  by  reason  of  such  claim,  complainant  finds  it 
difficult  to  rent  for  full  value.  That  complainant  is  true 
owner  in  equity ;  that  legal  title  ought  to  be  vested  in  him ; 
that  neither  Daugherty,  Grove  or  Comstock  have  any  just 
or  equitable  claim  to  said  premises,  lut  the  same  helongs  to 
complainant  in  fee. 

Bill  prays  answer  under  oath,  and  that  Grove  convey  to 
him,  and  for  injunction,  which  was  allowed. ' 

September  15,  1855,  Grove  filed  his  answer  under  oath; 
states  his  belief  that,  in  1852,  Ann  Carlisle  did  purchase  of 
Bestor  for  $250,  and  paid  $50 ;  that  some  three  years  prior 
to  1852,  complainant  left  Peoria  and  emigrated  to  Califor- 
nia, and  left  his  wife  in  destitute  circumstances,  and  wholly 
unprovided  for;  that  after  being  three  years  absent,  with- 
out writing  to  his  wife,  and  wholly  failing  to  provide  for 
her  support,  Ann  contracted  with  Bestor  for  the  lot,  and 
paid  $50,  earned  by  herself.  Bestor  sold  at  less  than  real 
value  to  provide  her  with  a  home. 

That,  in  1852,  complainant  returned  and  apphed  to  shave 
her  note,  as  he  wanted  to  secure  the  lot  for  Ann ;  that  Bes- 
tor, at  complainant's  request,  shaved  the  note  and  conveyed 
to  Ann ;  don't  know  whether  complainant  built  houses  and 
fences  or  not,  but  denies  that  they  were  worth  $1,500 ;  that 
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he  believes  complainant  built  a  kitclien  and  may  have 
patched  fences,  but  the  whole  could  not  amount  to  half 
stated  in  said  bill ;  that  if  complainant  did  so,  he  did  it  know- 
ing it  was  her  propert}^,  and  with  intention  and  expectation 
that  it  would  inure  to  her ;  that  complainant  has  already  re- 
ceived in  rent  a  large  proportion  of  said  expenses  and  iin- 
provements ;  that  complainant  rented  to  Wilson ;  that,  about 
the  time  deed  was  executed  to  him,  defendant  saw  Carlisle 
push  and  force  his  wife  out  of  doors,  and  admits  Bestor  sup- 
posed he  held  legal  title,  but  he  was  mistaken,  and,  at  the 
time,  Daugherty  and  Comstock  held  the  legal  title;  that 
Bestor  bought  the  same  from  Comstock  and  Daugherty,  and 
paid  S-00,  but  not  for  the  purpose  stated  in  the  bill ;  denies 
that  deed  was  made  to  him  at  his  urgent  solicitation ;  ad- 
mits Comstock  and  Daugherty  and  wife  executed  trust  deed 

to  him,  and  supposed  it  was  done  at  Ann's  request. 
[*3J:0]       *That  Bestor  paid  the  $200  out  of  sympathy  for 

Mrs.  Carlisle;  that  Comstock  and  Daugherty  sold 
and  conveyed  for  less  than  its  real  value,  with  the  view  of 
aiding  and  befriending  Mrs.  Carlisle ;  that  complainant  ap- 
plied to  Daugherty  and  Comstock,  but  they  refused  to  con- 
vey to  him ;  that  if  complainant  can  now  wrest  said  lot  fi'om 
Ann,  he  will  perpetrate  a  wrong  and  fraud  on  Bestor,  Com- 
stock and  Daugherty ;  denies  that  Ann  Carlisle  deserted  her 
husband,  but  that  comjDlainant  drove  her  off ;  that,  since  said 
deed  was  executed,  said  complainant  was  fined  for  assault- 
ing and  beating  her. 

That  complainant  has  other  property;  that  he  sold  one 
lot  for  $1,500;  admits  that  he  claims  to  own  said  premises 
under  said  trust  deed,  and  subject  to  said  trust ;  admits  that 
he  intends  to  bring  ejectment,  and  would  have  done  so  but 
for  the  injunction ;  denies  that  complainant  is  true  owner, 
and  insists  that  he  (defendant)  is  the  owner,  and  that  Ann 
has  no  other  property ;  that  he  accepted  said  trust  in  good 
faith ;  that  said  Ann  is  sickly  and  needs  a  home,  and  that 
the  rents  and  profits  of  sa^d  premises  are  not  more  than  suf- 
ficient to  supply  her  Avith  necessaries;  that  complainant  has 
in  possession  $2,Y00  cash,  and  has  a  claim  in  California;  that. 
Ann  should  have  been^made  a  party;  that  Ann  insists  on 
respondent  executing  the  trust. 
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September  15,  1855,  Comstock  and  Daugliertj  answer 
under  oath.  That  in  June,  1855,  they  conveyed  lot  11  to 
Grove,  in  trust  for  Mrs.  Carlisle ;  that  complainant  made  a 
more  advantageous  offer,  but  they  refused  to  accept,  and  re- 
fused to  convey  to  him,  and  supposed  they  had  a  right  to 
convey  to  whom  they  pleased,  as  the  title  was  in  them ;  that 
the  lot,  'without  improvements,  was  worth  $500;  that  they 
conveyed  to  Grove,  in  trust,  etc.,  for  the  nominal  sum  of 
$200,  paid  by  Bestor,  out  of  sympathy  for  Mrs.  Carlisle; 
that  the  deed  was  executed  to  Grove  at  Mrs.  Carlisle's  re- 
quest, but  Grove  never  spoke  to  them  on  the  subject;  they 
have  now  no  interest  in  said  premises,  but  desired  that  said 
Ann  may  hold  the  premises,  as  they  intended  she  should 
when  conveyance  to  Grove  was  executed ;  at  the  time  they 
conveyed  to  Grove  they  believed  they  had  a  good  title,  both 
at  law  and  in  equity,  and  believed  they  had  a  right  to  con- 
vey, whether  complainant  consented  or  not. 

Complainant  filed  replications. 

Depositions:  D.  Keighan  knows  parties  and  premises; 
lathed  a  kitchen ;  worth  $10 ;  Mrs.  Carlisle  paid  me ;  Car- 
lisle was  absent. 

Sarah  Moon  knows  j)arties ;  Carlisle  left  seven  years  ago ; 
absent  four  years ;  left  for  California  second  time  some  two 
years  ago;  absent  ten  months;  she  seemed  to  be 
destitute  of  *clothing;  she  had  no  home  or  clothing,  [*31:1] 
and  was  within  two  weeks  of  being  confined;  he 
rented  his  house  before  he  'went  away,  at  $6;  afterward 
sold  it  for  $1,600;  the  rent  was  to  be  paid  to  Blakeley ;  she 
Avorked  at  Cray's  and  at  Manfield's ;  she  received  no  word 
from  him  while  he  was  gone ;  he  did  not  treat  her  pleas- 
antly; he  sold  his  cow,  chairs  and  bedstead  before  he  left; 
he  left  her  bed. 

James  Murden  did  the  plastering  at  a  reduced  price  to 
aid  Mrs.  Carlisle,  while  he  was  gone  to  California;  she  paid 
me  $50 ;  E.  Wyatt  built  fence  and  planted  trees  on  lot  dur- 
ing his  absence;  Mrs.  Carlisle  paid  $12  for  it. 

Xancy  Albert  knows  parties  eight  years ;  lived  with  wit- 
ness when  first  married ;  he  was  sometimes  cross ;  she  was 
confined  two  weeks  after  he  left  for  California ;  he  left  no 
means ;  she  began  on  lot  four  or  five  years  ago ;  front  part 
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of  house  was  finislied  and  people  living  in  it  when  he  came 
back ;  heard  her  scream  once ;  he  came  out  with  a  broom- 
stick ;  she  was  sick  during  first  summer  they  were  married ; 
he  was  at  home  at  night,  but  she  was  alone  through  the  day ; 
she  needed  help ;  never  knew  Carlisle  to  get  any  clothing 
while  they  lived  with  me;  she  always  worked  when  she  was 
well ;  never  saw  him  strike  her ;  heard  the  stroke  and  her 
scream ;  heard  him  tell  her  not  to  come  in  the  house  that 
night ;  Carlisle  took  off  some  of  the  furniture ;  he  furnished 
one  or  two  rooms  when  he  came  back  from  California. 

The  court  ordered  that  Grove  should  convey  to  Mrs. 
Carlisle  in  sixty  days.  The  decree  was  pronounced  by  Gale, 
judge,  at  September  term,  1856,  of  the  Peoria  circuit  court. 

Henky  Geove,  for  appellant.     H.  M.  We  ad,  for  appellee. 

Caton,  J.  This  decree,  directing  a  conveyance  to  Mrs. 
Carlisle,  is  no  doubt  erroneous,  whatever  view  may  be  taken 
of  the  rights  of  the  parties.  The  bill  is  filed  by  Mr.  Carlisle, 
asking  for  a  conveyance  to  him.  She  is  made  a  defendant, 
and  answers  the  bill,  denying  the  equitable  relief  sought  by 
the  complainant,  and  asks  for  no  affirmative  relief  in  her 
own  favor.  In  this  state  of  the  pleadings  the  only  relief 
which  could  be  granted  was  to  order  a  conveyance  to  the 
complainant,  and  if  that  was  not  warranted  by  the  proofs, 
then  the  bill  should  have  been  dismissed ;  and  this  we  think 
should  have  been  done.  Under  the  circumstances  of  the 
case,  as  shown  by  the  record,  .we  do  not  think  that  good 
conscience  requires  that  the  court  should  compel  the  trustee 

to  convey  this  property  to  the  complainant.  In  1S49 
[-342]  he  went  to  California,  "^leaving  his  wife  in  delicate 

health  and  about  to  be  confined,  and  in  destitute 
circumstances.  What  little  provision  he  did  make  for  the 
payment  of  the  ph3"sician's  bill  was  entirely  inadequate  to 
her  necessities,  and  left  her  substantially  dependent  either  on 
her  own  efforts  or  upon  the  charity  of  her  friends,  or  the 
public,  for  support.  He  was  absent  four  years,  sending  her 
no  assistance,  and  not  even  letting  her  hear  from  him.  She 
took  in  sewing,  or  went  out  to  service,  and  thus,  by  her  own 
efforts,  supported  herself.  She  also  bought  the  lot  in  ques- 
tion of  Bestor,  and,  from  her  savings,  partly  paid  for  it. 
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When  he  returned  in  1853  he  paid  the  balance  due  Bestor 
and  requested  a  deed  to  be  made  to  her,  which  was  done. 
He  however  took  possession  of  the  property  and  rented  it, 
and  has  been  in  the  receipt  of  the  rents  and  profits  ever  since, 
so  far  as  we  can  gather  from  the  evidence.  She  paid  for  a 
part  of  the  improvements  on  the  lot,  and  he  paid  for  a  part. 
It  was  ascertained  that  the  title  which  Bestor  sold  was  not 
good,  and  that  the  genuine  title  was  in  Com  stock  and 
Daugherty,  who,  for  a  consideration,  paid  by  Bestor,  con- 
veyed to  Grove,  in  trust  for  Mrs.  Carlisle,  and  refused  to 
part  with  their  title  in  any  other  way,  or  on  any  other  terms. 
Again,  the  complainant  went  to  California  in  1854,  and 
returned  the  same  year,  after  which  the  parties  lived  together 
for  a  time,  when  the  complainant  drove  his  wife  from  the 
house,  destitute,  using  personal  violence,  without  showing 
any  cause  for  his  brutal  conduct,  and  now  seeks  to  deprive 
her  of  this  property,  thus  secured  to  her  separate  use,  while 
the  evidence  shows  that  he  is  in  good  circumstances,  and 
has  sufficient  of  other  property  even  for  the  support  of  both. 
At  least,  he  does  not  want  this  property  for  his  support, 
while  she  certainly  does.  He  must  have  a  hard  conscience 
to  ask  for  such  a  relief  against  his  wife,  whom  he  has  thus 
ill  treated  and  driven  forth  destitute,  and  he  must  look  in 
vain  for  its  sanction  in  a  court  of  equity.  It  is  true  he  paid 
for  a  part  of  the  property  and  improvements,  but  he  did  so 
professedly  for  her  benefit,  and  for  the  purpose  of  making 
a  provision  for  her,  and  it  is  now  too  late  to  change  that 
purpose.  The  question  is  not  whether  the  court  would 
order  him  to  convey  the  title  to  a  trustee  for  her  benefit,  if 
it  found  the  title  vested  in  him,  but  the  question  is,  whether 
he  has  shown  such  an  equitable  claim  as  requires  the  court 
to  interfere  and  disturb  the  existing  state  of  things,  which 
was  established,  at  least  so  far  as  Bestor's  conveyance  to  her 
is  concerned,  by  his  own  consent  and  active  co-operation, 
and  take  the  title  from  the  trustee  and  vest  it  in  him.  Even 
if  he  had  purchased  the  property,  and  paid  for  it  entirely 
■  himself,  and  taken  the  conveyance  to  her,  or  to  the  trustee 
for  her  use,  the  court  would  not  afterward,  when  he 
had  repented  *of  the  provision  thus  made  for  her,  [*843] 


allow  him  to  reclaim  it ;  much  less  would  it  in  a  case 
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like  this,  vrliere  she  had,  besides  supporting  herself  for 
years,  mostly  without  his  aid  or  comfort,  paid  for  a  part  of 
the  property  b}'^  her  own  earnings.  Tliere  is  no  sort  of 
equity  or  justice  in  the  complainant's  claim  for  relief,  and 
the  bill  should  have  been  dismissed  by  the  circuit  court. 

The  counsel  for  the  complainant,  in  his  written  argument, 
insists  that  the  ill  treatment  alleged  in  the  defense  is  not 
proved.  In  this  he  is  certainly  mistaken.  Although  no 
witness  saAV  him  strike  her,  yet  the  blows  were  heard,  and 
she  was  heard  to  scream.  He  was  seen  to  pursue  her  from 
the  house  with  a  broom  or  hammer  handle,  and  order  her 
not  to  return  that  night.  Other  specific  acts  of  ill  treat- 
ment are  also  proved,  if  the  witnesses  are  to  be  believed. 
According  to  our  notions  of  conjugal  deportment,  this  was 
very  ill  treatment  on  his  part:  It  is  true  that  the  com- 
plainant may  not  have  consented  to  the  conveyance  of  the 
title  to  the  trustee,  and  no  doubt  that  such  conveyance  was 
more  prejudicial  to  him  than  a  direct  conveyance  to  her,  for 
then  he  would  have  been  tenant  by  the  curtesy;  but  in 
that  event,  a  court  of  equity  would  not  have  hesitated, 
under  the  circumstances  of  the  case,  to  put  her  in  the  re- 
ceipt of  the  rents  and  profits.  In  any  aspect  of  this  case, 
we  think  it  the  duty  of  a  court  of  equity  to  abstain  from 
disturbing  the  title  to  this  projDerty  as  it  is  at  present  vested. 

The  decree  of  the  circuit  court  must  be  reversed  and  the 
biU  dismissed,  with  costs,  to  be  paid  by  the  complainant  in 
this  court  and  in  the  court  below. 

Decree  reversed. 


*  Davtd  Brown  et  al.  v.  Patrick  "Welch. 

Apjpeal  from  La  Salle. 

Real  estate  —  Recorded  deed —  When  takes  precedence  of  prior  unre- 
corded deed.— A.  party  holding  land  under  a  recorded  deed,  to  defend 
his  title  against  a  claimant  under  a  previous  unrecorded  equitable 


CrrED :  23  m.  606  [556] ;  33  111.  320 ;  32  111.  165 ;  42  111.  211 ;  68  III.  22 ;  70 
111.  505;  77  111.  292;  84  111.  299;  92  111.  391;  98  lU.  507;  107  111.  644;  2 
Bradw.  204 ;  4  Bradw.  625 ;  6  Bradw.  592. 
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title,  must  show  that  he  has  an  equitable,  as  well  as  the  legal,  title, 
and  this  must  be  sustained  by  proofs  that  he  purchased  the  land  in 
good  faith,  and  actually  paid  for  it  before  notice  of  the  j)revious  equi- 
table title. 
He  must  prove  payment  of  the  purchase  money  apart  from  the  acknowl- 
edgment of  the  deed.  Proof  that  the  payment  has  been  secm-ed  is 
not  sufficient.! 

This  was  a  bill  in  cliancer}'-,  filed  in  the  La  Salle  circuit 
court,  by  Patrick  Welch,  complainant,  against  Phineas  D. 
Coolej,  David  Brown  and  John  P.  McCahan,  respondents. 

1  Conveyances —  Unrecorded  deeds  —  Rights  of  pureJiasers  without  no- 
tice—  Notice. —  As  to  creditors  and  jiurchasers  without  notice,  convey- 
ances take  effect  from  the  date  of  fiJing  them  for  record.  See  Starr  & 
O.  111.  Stats.  591,  ch.  30,  TT  31,  and  numerous  authorities  there  cited. 

An  tmrecorded  deed  is  invalid  against  a  subsequent  purchaser  with- 
out notice.  Ryder  v.  Rush,  102  111.  338 ;  Hale  v.  Gladf elder,  53  111.  91 ; 
MHler  v.  Shaw,  103  lU.  277 ;  Delano  v.  Bennett?,  90  lU.  533 ;  Simmons  v. 
Stum,  101  HI.  454 ;  McCormick  v.  IMiller,  102  111.  208 ;  Choteau  v.  Jones, 
11  111.  300 ;  Bowen  v.  Prout,  52  111.  354 ;  Jackson  v.  Given,  8  Johns.  137 ; 
Jackson  v.  Chamberlin,  8  Wend.  620;  Westbrook  v.  Gleason,  89  N.  Y. 
641 ;  Stevens  v.  Morse,  47  N.  H.  532 ;  Pierce  v.  Turner,  9  U.  S.  (5  Cr.)  154. 

Notice  of  an  unrecorded  deed  destroys  the  effect  of  a  subsequent  deed 
which  is  recorded.  Semple  v.  Miles,  2  Scam.  315 ;  Ross  v.  Hale,  27  111. 
104;  Rupert  v.  Mark,  15  111.  540;  ..^tna  Life  Ins.  Co.  v.  Ford,  89  111.  252; 
Worden  v.  Williams,  24  111.  67 ;  Dickenson  v.  Breeden,  30  111.  279 :  Ogden 
V.  Haven,  24  lU.  57 ;  Stone  v.  Bartlett,  46  Me.  438 ;  Trull  v.  Bigelow,  16 
Mass.  406 ;  Somes  v.  Skinner,  3  Pick,  52 ;  Jackson  v.  Sharp,  9  Johns.  163 ; 
Jackson  v.  Leek,  19  Wend.  339;  Smith  v.  Hall,  28  Vt.  364;  CorUss  v. 
CorUss,  8  Vt.  473 ;  Ely  v.  Scofield,  35  Barb.  330. 

Possession  is  notice  of  whatever  rights  the  possessor  has.  See  Brown 
V.  AVilliams,  14  Ul.  200,  note. 

A  purchaser  with  notice,  who  holds  under  a  prior  purchaser  without 
notice,  is  protected.  Peck  v.  Ai-ehart,  95  111.  113;  Mills  v.  Smith,  75  U. 
S.  (8  Wall.)  27;  Choteau  v.  Jones,  11  lU.  300. 

Notice  after  execution  but  before  recording  does  not  postpone  the  sub- 
Bequent  deed  if  it  be  first  recorded.  Worden  v.  Williams,  24  111.  67 ;  Ely 
V.  Scofield,  35  Barb,  330, 

The  rights  of  parties  to  a  deed  are  not  affected  as  between  themselves 
by  failure  to  record  it.  Doe  v.  Reed,  2  Scam.  371 ;  Jackson  v.  Phillips, 
9  Cow,  94 ;  Jackson  v.  Burgott,  10  Johns.  457 ;  Fi-ench  v.-  Day,  2  Conn. 
«2;  Sicard  v.  Davis,  31  U.  S.  (6  Pet.)  124;  Whittemore  v.  Bean,  6  N. 
H.  47, 

A  quitclaim  deed  takes  precedence  of  a  warranty  deed,  if  first  re- 
corded.    Brown  v.  Banner  Coal  and  Coal  Oil  Co.  97  111.  214. 

Possession  as  notice  of  unrecorded  deed  or  equitable  title.  See  Will- 
iams V.  Brown,  14  111.  200,  7iote. 
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[*344]  -"Tlie  bill  charges  that  on  October  13,  1S55, 
Phineas  D,  Coolev  made  and  delivered  to  Patrick 
"Welch  a  bond  for  a  deed  for  the  land  therein  described. 

Which  bond  was  filed  for  record  December  12,  1855,  at 
11  o'clock  A.  M.,  and  duh^  recorded  in  book  45,  pages  717 
and  718,  of  records  in  La  Salle  county. 

The  biU  further  alleges,  and  the  answers  of  Brown  and 
McCahan  admit,  the  payment  of  $100,  and  the  delivery  of 
a  team  of  horses  at  $325,  mentioned  in  said  bond,  by  said 
Welch  to  said  Cooley,  at  the  execution  of  the  bond.  And 
that  Welch  offered  the  defendants  Brown  and  McCahan  to 
perform  to  them  his  covenants  with  Cooley,  contained  in 
said  bond,  at  the  time  stipulated,  Cooley  having  previously 
left  the  state,  which  defendants  Brown  and  McCahan  re- 
fused to  accept.  Tlie  bill  further  alleges  that  on  October 
26,  1855,  Cooley  conveyed  to  David  Brown  and  John  P. 
McCahan  the  premises  mentioned  in  said  bond,  by  a  deed 
of  warranty ;  on  the  back  of  which  deed  was  a  certificate 
of  registry  that  this  deed  was  filed  for  record  October  29, 
1855,  at  8^  o'clock  a.  m.,  and  duly  recorded  in  book  44,  page 
710. 

The  bill  charges  that  Brown  and  McCahan  fraudulently 
purchased  said  premises  and  took  their  deed  from  Cooley 
with  notice  that  Cooley  had  before  that  time  sold  said  prem- 
ises to  Welch,  and  of  Welch's  equitable  rights  under  said 
bond.  And  that  Brown  and  McCahan,  well  knowing  the 
equitable  rights  of  said  Welch  under  said  bond,  and  with 
intent  to  defraud  him,  caused  their  deed  from  Cooley  to  be 
recorded,  prior  to  the  time  that  the  deed  of  Welch  from 
Cooley  for  the  same  premises  was  filed  for  record. 

The  bill  prays  for  an  answer  from  the  defendants,  the 
oath  waived,  and  that  Brown  and  McCahan  may  be  decreed 
to  convey  said  premises  to  Welch  by  deed,  and  that  the 
deed  from  Cooley  to  Brown  and  McCahan  be  canceled  and 
set  aside  as  fraudulent  and  void. 

The  several  answers  of  Brown  and  McCahan  deny  that 
they  knew  of  the  said  bond  or  of  the  sale  of  said  premises 
by  Cooley  to  AYelch,  until  the  first  week  of  December,  1855, 
when  they  were  informed  of  said  fact  by  Welch. 

The  said  answers  further  set  up  that,  on  the  23d  day  of 
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p     October,  a.  d.  1855,  the  said  Cooley  came  to  Brown  and 
McCalian,  botli  of  whom  then  resided  and  still  reside  in  the 
city  of  La  Salle,  in  La  Salle  county,  aforesaid,  and  offered 
to  sell  to  them  the  said  south  half  of  the  southeast  quarter 
of  section  IS,  in  township  35,  of  range  1  east,  in  said  county 
of  La  Salle,  for  the  sum  of  $800,  and  that  they  agreed  with 
said  Cooley  that  they  would  go  on  to  the  said  land 
and  see  it ;  and  accordingly  they  went  together  "•■  on  [*345] 
to  the  said  land,  and  that  there  was  no  person  in 
possession  of  said  land ;  nor  any  appearance  whatever  of 
any  person  having  lately  been  in  possession,  or  about  to  be 
in  possession  of  the  premises.     And  Brown  and  McCahan 
further  say  that  they  returned  from  said  premises  to  La 
Salle  on  the  same  day,  viz.,  October  25,  1855,  and  that  on 
the  morning  following  they  offered  the  said  Cooley  the  sum 
of  $700  for  said  premises,  upon  condition  that  the  title  to 
the  same  w^as  in  him,  and  was  unincumbered,  clear  and 
good;  that  the  said  McCahan  went  to  Ottawa  for  the  pur- 
pose of  examining  the  record,  to  ascertain  before  they  pur- 
chased whether  Cooley  had  the  title  to  said  premises,  and 
had  a  good  right  to  convey  the  same ;  that  he  returned  from 
Ottawa  and  informed  Brown  that  he  had  caused  the  records 
to  be  searched  and  examined  for  the  purpose  aforesaid,  and 
found  that  the  title  to  said  premises  was  in  Cooley,  w^ho  had 
a  good  right  to  sell  and  convey  the  same;  and  that  there 
"Were  no  incumbrances  thereon ;  and  thereupon  they  jointly 
purchased  from  him  for  the  sum  of  $700,  and  received  a 
warranty  deed  for  said  real  estate ;  and  that  deed  was  filed 
for  record  at  Ottawa,  on  the  29th  day  of  October,  a.  d. 
1855.     And  they  deny  that  at  the  time  that  they  took  their 
deed  for  said  premises  from  Cooley,  that  they  had  any 
notice  whatever  that  he  had  previously  sold  the  premises 
to  Welch,  or  that  Welch  had  any  equitable  right  or  interest 
in  said  premises,  by  virtue  of  the  bond,  or  in  any  other  way. 
They  deny  that,  at  the  time  of  filing  the  deed  for  record, 
they  knew  of  any  equitable  rights  or  interests  of  Welch  in 
said  premises,  or  that  their  deed  was  filed  for  record,  with  a 
view  to  defraud  Welch,  or  to  impair,  in  any  way,  his  title 
to  said  premises,  that  he  might  have  by  reason  of  said  bond. 
And  that  it  is  not  true  that  said  Welch,  immediately  after 

397 


346  Bkown  v.  Welch.  [April^ 

the  date  of  said  bond,  took  actual  possession  of  said  premises, 
or  that  AVeich  had  actual  possession  of  said  premises  at  the 
time  Cooley  deeded  said  premises  to  them,  on  the  26th  day 
of  October. 

The  complainant,  Welch,  files  several  replications  to  the 
answer  of  Brown  and  McCahan. 

It  is  hereby  stipulated  that  there  is  evidence  in  this  cause 
that  David  Brown,  one  of  the  defendants  in  this  cause,  re- 
turned from  an  examination  of  the  premises  in  controversy, 
to  La  Salle,  on  October  25,  1855,  and  that  on  the  26th  of 
October,  1855,  said  McCahan  went  to  Ottawa  to  examine 
the  records  of  La  Salle  county,  to  ascertain  if  Cooley's  title 
to  said  land  was  perfect,  good  and  unincumbered,  and  that 
on  said  day  said  McCahan  caused  the  said  records  to  be 
searched  for  said  purpose,  and  found  that  the  title  ta 
[*346]  said  premises,  as  ^appeared  by  said  records,  was  in 
said  Cooley,  and  that  said  land  was  not  incumbered. 

At  the  February  special  term  of  the  La  Salle  circuit  court, 
1857,  HoLLisTEK,  judge  of  said  com-t,  decreed  that  Brown 
and  McCahan  were  trustees  for  Welch,  and  decreed  that 
they  should  convey  the  premises  in  controversy  to  said 
Welch. 

The  defendants  prayed  an  appeal  to  the  supreme  court. 

D.  P.  Jenkins  and  O.  C.  Geay,  for  appellants.  Chumaseeo 
and  Eldridge,  for  appellee. 

Caton,  J.  We  might,  perhaps,  satisfactorily  place  our 
affirmance  of  this  decree  upon  the  ground  of  notice  proved 
to  the  subsequent  purchasers,  but  we  choose  to  place  it  on 
another  ground.  The  complainant's  equitable  title  to  the 
land  in  question  is  clearly  established,  and  indeed  is  not  con- 
troverted,' but  the  defense  is  placed  upon  the  ground  that 
the  defendants  also  have  an  equitable  title,  with  which, 
although  junior  to  that  of  the  complainant,  they  have 
united  the  legal  title.  If  this  be  true,  their  legal  title  must 
prevail  over  the  complainant's  mere  equitable  title.  The 
question  to  be  considered  is,  whether  the  defendants  are 
subsequent  Jjonafide  purchasers  for  a  valuable  consideration. 
This  is  for  them  to  show  in  their  defense,  for  the  complain- 
ant has  made  out  his  case  when  he  has  made  out  his  equi- 
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table  title.  I  can  not  better  express  the  rule  of  law  on  the 
subject  than  by  quoting  the  language  of  the  supreme  court 
of  the  United  States,  in  the  case  of  Boon  v.  Childs,  10 
Peters'  K.  211.  After  stating  that  a  court  of  equity  will 
protect  the  legal  title  fairly  obtained,  against  a  mere  equi- 
table title,  however  meritorious  it  may  be,  proceeds,  "  But 
this  will  not  be  done  on  mere  averment  or  allegation ;  the 
protection  of  such  hotia  fide  purchaser  is  necessary  only 
w^hen  the  plaintiff  has  a  prior  equity,  which  can  be  barred 
or  avoided  only  by  the  union  of  the  legal  title  with  an 
equity  arising  from  the  payment  of  the  money  and  receiv- 
ing the  conveyance,  without  notice,  and  a  clear  conscience. 
It  is  setting  up  matter  not  in  the  bill ;  a  new  case  is  presented 
not  responsive  to  the  bill,  but  one  founded  on  a  right  and 
title,  operating,  if  made  out,  to  bar  and  avoid  the  plaintiff's 
equity  which  must  otherwise  prevail.  9  Y.  33,  31.  The  an- 
swer setting  it  up  is  no  evidence  against  the  plaintiff,  who  is 
not  bound  to  contradict  or  rebut  it.  11  J.  R.  63,  74 ;  1 
Munf.  R.  396,  397;  10  J".  R.  544,  548;  2  Wheat.  E.  383;  3 
id.  527;  6  ii  468;  1  J.  C.  461.  It  must  be  established 
affirmatively,  independently  of  his  oath.  C.  J.  R.  559 ;  1  J. 
R.  590;  17  id.  367;  18  id.  532;  2  J.  C.  87,  90;  4 
"B.  C.  75;  Amb.  R.  589;  4  Y.  404,  587;  3  J.  C.  583.  [*347] 
In  setting  it  up  by  plea  or  answer  it  must  state  the 
deed  of  purchase,  the  date,  contents  and  parties  briefly ;  that 
the  vendor  was  seized  in  fee  and  in  possession ;  the  consider- 
ation must  be  stated,  with  a  distinct  averment  that  it  was  hona 
fide  and  truly  paid,  independently  of  the  recital  in  the  deed. 
Notice  must  be  denied  previous  to  and  down  to  the  time  of 
paying  the  money  and  delivery  of  the  deed,  and  if  notice  is 
specially  charged,  the  denial  must  be  of  all  circumstances 
referred  to  from  which  notice  can  be  inferred",  and  the 
answer  or  plea  show  how  the  grantor  acquired  title."  The 
rule  here  laid  down  prevails  with  us,  except  as  to  the  posses- 
sion of  the  grantor,  which  has  been  dispensed  with  by  our 
statute,  but  I  have  made  the  quotation  principally  to  show 
that  the  duty  devolves  upon  the  defendants  to  establish  not 
only  that  they  have  a  conveyance,  legal  in  form,  but  that 
they  have  actually  paid  for  the  land.  It  is  not  sufficient 
even  that  they  may  have  secured  the  payment  of  the  pur- 
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chase  money.  They  must  have  paid  it,  in  fact,  before  they 
had  notice  of  the  complainants  prior  equitable  title.  The 
answer  which  was  given  upon  the  argument  to  this  objec- 
tion was,  that  the  bill  only  charges  notice  and  does  not 
charge  that  they  had  not  paid  the  purchase  money,  or  in  any 
other  way  impeach  their  equitable  right  to  hold  their  legal 
title.  I  have  selected  the  case  above  referred  to,  because  in 
that  case  the  report  shows  that  the  bill  was  precisely  like 
this  in  the  particular  referred  to.  On  page  206,  the  court 
says :  "  In  the  amended  bill  the  plaintiffs  charge  the  pur- 
chase from  Newland  and  wife  to  have  been  made  fraud- 
ulently and  with  notice  of  the  title ; "  and  this  is  all  the 
specification  of  fraud  which  is  given.  And  such  is  the  pre- 
cise case  here.  The  subsequent  purchase  is  charged  to  have 
been  fraudulent  and  Avith  notice.  The  substance  of  the 
charo-e  is  the  fraud,  which  must  be  rebutted  bv  the  defend- 
ant,  at  least  by  the  establishment  of  such  facts  as  the  evi- 
dence of  which  are  supposed  to  be  peculiarly  within  the 
possession  or  control  of  the  defendant.  Many  of  the  cases 
state  that  the  defendant  must  show  that  they  purchased 
without  notice,  but  upon  principle  I  do  not  think  that  they 
ought  to  be  required  to  show  tliis  affirmatively,  for  that,  from 
the  nature  of  things  in  most  cases,  would  be  impossible, 
and  especially  in  this  state,  where  the  part}^  holding  an  equi- 
table title  may  have  it  recorded ;  if  he  neglect  to  do  so,  and 
thereby  give  the  legal  notice  of  his  interest  to  all  the  world, 
the  presumption  may  well  be  indulged  that  the  subsequent 
purchaser  had  not  notice.  But  the  case  is  quite  different 
when  we  come  to  the  proof  of  the  fact  of  the  payment  of 
the  purchase  money,  which,  as  we  have  seen,  is  an  essential 

clement  in  that  equity  which  must  exist  in  order 
[-348]  *to  support  the  legal  title  which  he  attempts  to 

uphold.  The  defendant  must  be  presumed  to  be 
able  to  prove  the  payment  of  the  purchase  money,  if  he 
has  made  it,  and  there  is  neither  hardship  nor  injustice  in 
requiring  him  to  make  out  his  equitable  claim,  at  least  so 
far  as  he  may  be  presumed  to  have  the  facilities  for  doing 
so.  If  he  has  not  paid  the  purchase  money,  no  wrong  is 
done  him  by  taking  from  him  a  legal  title  which  has  cost 
him  nothing.     If  the  title  is  taken  from  him  and  given  to 
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one  who  is  meritoriously  entitled  to  it,  he  will  thereby  be 
enabled  to  defend  against  his  vendor's  claim  for  the  pur- 
chase money.  Here  even  the  answer  does  not  aver  that  one 
dime  of  the  purchase  money  has  ever  been  paid,  and  hence 
it  fails  to  show  a  suiScient  defense  to  the  case  made  by  the 
bill  and  the  proofs,  and  for  that  reason  it  might  have  been 
excepted  to.  But  by  waiving  this  objection  to  the  pleading 
the  complainant  did  not  waive  his  right  to  have  a  legal 
cause  shown  to  defeat  the  equity  shown  by  the  bill  and 
proofs. 

We  think  it  was  incumbent  on  the  defendants  to  have 
shown  in  their  answer  and  by  proofs,  or  if  the  insufficiency 
of  the  answer  was  waived,  they  should  have  shown  by  the 
proofs,  at  least,  that  they  had  paid  for  the  land,  and  that 
hence  they  have,  in  good  conscience,  as  much  right  to  the 
land  as  the  complainant,  and  that  it  would  be  as  hard  for 
them  to  lose  what  they  had  paid  as  for  the  complainant. 

For  the  reason  that  the  defendants  have  failed  to  show 
that  they  paid  anything  for  this  land,  we  can  not  say  that 
they  have  any  equity  to  support  their  legal  title,  and  that, 
consequently,  they  ought  not  to  retain  it  against  the  equi- 
table title  of  the  complainant. 

The  decree  must  be  affirmed. 

Decree  a^rmed. 


*The  City  of  Chicago  v.  John  Major,  Administrator  [*349] 
of  Timothy  Majoe,  deceased. 

Appeal  frorrh  Cook. 

Death  caused  by  wrongful  act  —  Statutory  right  of  action— In 
ivhom. — A  child  four  years  of  age  fell  into  a  water  tank  constructed 
by  the  city,  and  was  drowned.  Held,  that  the  fathei*,  as  adminis- 
ti-ator,  could  maintain  an  action  under  the  act  wliich  gives  a  remedy- 
when  the  death  of  a  person  is  caused  by  the  wrongful  act,  default  or 
neglect  of  another. 

Cited:  Negligence,  principle  of,  20  111.  490;  of  parents,  83  111.  205, 
207 ;  of  municipality,  83  111.  206 ;  14  Bradw.  136.  Exposition  of  statute, 
26  111.  402;  106  111.  137.  Jurors  to  weigh  evidence  according  to  their 
general  knowledge,  28  111.  79.  Measure  of  damages,  43  111.  346 ;  confined 
to  pecuniary  loss,  45  111.  205 ;  48  111.  412 ;  52  111.  295 ;  when  actual  loss  of 
Vol.  XVIII  — 26  401 
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The  action  under  this  statute  is  to  be  brought  by  the  executor  or  admin- 
istrator of  the  deceased,  and  is  not  Umited  to  those  cases  where  he 
leaves  a  widow. 

Proceeds  — Belong  to  whom. —  Any  money  recovered  by  such  an  action 
is  not  to  be  treated  as  a  pai't  of  the  estate  of  the  deceased ;  creditors 
do  not  get  any  benefit  from  it.  It  is  to  be  distributed  among  those  to 
whom  the  personal  estate  would  descend,  in  the  absence  of  a  Avill, 
according  to  the  statute  of  descents. 

AVho  has  right  of  action. —  Orphans  may  have  a  redress  under  this 
statute  where  both  parents  are  killed,  and  a  husband  for  the  loss  of  a 
wife. 

Damages. —  The  damages  under  this  act  can  only  be  for  the  pecuniary 
loss,  not  for  the  bereavement ;  and  the  judgment  be  governed  b_y  tlieii* 
own  knowledge,  and  experience  applied  to  the  proof,  in  estimating 
damage. 

Negligence  —  Inferred  from  u-Jiat. — A  long  and  unreasonable  delay  in 
repairing  the  tank,  on  the  part  of  the  city,  would  justify  the  jurors  in 
presuming  that  the  city  had  been  notified  of  its  defects,  and  Avas 
guilty  of  negligence  in  omitting  to  repair  it. 

It  is  not  sufficient  that  such  a  tank  is  so  constei-ucted  as  to  be  safe  for  all 
such  persons  as  ordinarily  use  the  streets  of  a  city. 

Contributory  negligence. —  The  jurors  are  to  judge  whether  the 
pai-ents  of  the  child,  in  such  a  case,  were  guilty  of  negligence ;  and 
the  burden  of  proof  is  upon  the  plaintiff  to  show  negligence  in  the 
defendant,  as  well  as  to  acquit  himself  of  it. 

The  declaration  in  this  case  charges  that  Madison  street, 
in  the  city  of  Chicago,  was  and  is  a  common  pubhc  highway 
and  thoroughfare,  of  which  the  city  had  the  care  and  manage- 
ment, and  was  bound  to  keep  free  and  clear  of  and  from  all 
obstructions  and  hindrances  to  free  jDassage.  That  on  the 
6th  day  of  August,  1854,  before  that  time  and  since,  there 
was  and  stood  upon  Madison  street,  and  opposite  the  en- 
trance of  another  street,  to  wit,  Franklin,  a  reservoir  or 
tank,  which  the  city  had  constructed  for  the  collection  of 
water  for  its  uses  and  purposes,  which  reservoir  was  square 
in  shape,  constructed  of  wood,  sunken  to  the  depth  of  sev- 

service  need  not  be  proven,  75  111.  471 ;  damages  not  excessive,  83  111. 
207.     Children,  right  to  be  in  streets,  42  111.  176. 

See  Starr  &  C.  111.  Stat.  (ch.  70),  p.  1390,  et  scq.,  notes. 

Injuries  caused  by  negligence  —  Duty  of  parents  and  attendants  as  to 
children.— See,  generally,  Chicago  v.  Hesmg,  83  111.  204;  C.  &  A.  R.  E. 
Co.  V.  Becker,  84  111.  483 ;  C.  &  N.  W.  R.  R.  Co.  v.  Schumilowski,  8 
Bradw.  613;  Gavin  v.  Chicago,  97  111.  66;  C.  &  A.  R.  R.  Co.  v.  Lam- 
mert,  12  Bradw.  408 ;  C.  &  A.  R.  R.  Co.  v.  Gregory,  58  111.  226 ;  Kerr  v. 
Pargue,  54  111.  482;  Pittsburg,  etc.  R.  R.  Co.  v.  Bumstead,  48  lU.  221. 
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eral  feet  below,  and  also  elevated  three  feet  above,  the 
grade  of  Madison  street,  and  contained  water  therein  to 
the  depth  of  seven  feet.  That  it  was  the  duty  of  the  city 
to  keep  the  reservoir  well  secured,  and  closed  at  the  sides 
and  covered  at  the  top,  for  the^security  of  persons  passing 
tliereby.  Yet  the  said  city,  on  the  6th  day  of  August,  and 
for  a  month  previous  thereto,  permitted  said  reservoir  to  be, 
and  continue  to  be,  so  defectively  closed  and  protected  on 
the  sides  thereof,  and  so  insecurely  covered,  that,  by  reason 
of  such  insufficient  covering  and  protection,  one  Timothy 
Major,  of  the  age  of  about  four  years,  on  said  6th  day  of  Au- 
gust, passing  over  and  on  Madison  street,  necessarily  and 
unavoidably  slipped  and  fell  into  said  reservoir,  and 
was  ^therein  drowned.  That  the  parents  of  said  ["^350] 
Timothy,  he  being  from  his  age  incapable  of  using 
proper  caution  and  diligence  while  on  the  street,  were  exer- 
cising, at  the  time,  proper  care  and  diligence  with  respect 
to  him  and  his  passing  over  said  street.  That  afterward 
administration  on  the  estate  of  Timothy  Major  was,  in  due 
form  of  law,  granted  to  the  plaintiff  in  this  suit. 

The  second  count  of  the  declaration  is  substantially  the 
same  as  the  first. 

The  third  count  of  the  declaration  is  also  in  substance 
similar  to  the  first  and  second  counts,  except  that  it  does 
not  allege  the  citv  constructed  the  tank,  but  that,  standino- 
on  Madison  street,  it  was  the  duty  of  the  city  to  keep  it  in 
order.  This  concludes  to  the  damage  of  the  estate  of  Tim- 
othy Major  $5,000. 

To  this  declaration  the  city  of  Chicago  put  in  the  plea  of 
not  guilty,  and  a  further  special  plea,  to  the  e£Fect  that  the 
city  constructed  the  tank  in  a  good  and  substantial  manner, 
and  securel}^  and  properly  covered  and  closed  the  sides  of 
the  same,  and  that  some  person,  unlinown  to  the  city,  and 
without  any  authority  from  it,  without  its  consent  and 
knowledge,  and  without  its  being  notified  to  the  city,  tore 
up  and  removed  the  covering  of  the  tank,  whereby  it  be- 
came unsafe,  as  alleged ;  nor  was  the  city  afterward  notified 
of  said  covering  being  torn  up  or  removed. 

Issue  was  joined  on  the  plea  of  not  guilty,  and  a  de- 
mm^rer  filed  and  sustained  to  the  second  or  special  plea. 
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Afterward,  on  21st  of  N'ovember,  1856,  in  the  circuit 
court,  Maxierre,  judge,  presiding,  trial  was  liad  on  the 
issue  joined,  and  the  jury  returned  a  verdict  for  pLaintiif, 
and  assessed  the  damages  at  $800,  whereupon  the  defend- 
ant moved  for  a  new  trial. 

The  court  overruled  the  motion  for  a  new  trial,  and  ren- 
dered judgment  on  the  verdict  of  the  jury.  Thereupon  the 
defendant  prayed  an  appeal  to  the  supreme  court. 

The  bill  of  exceptions  shows  the  following  proceedings  on 
the  trial : 

Hugh  Glassford  testified  that  the  tank  stood  near  the 
south  side  of  Madison,  and  at  the  termination  or  head  of 
Franklin  street.  It  was  above  the  level  of  the  street,  and 
nearly  level  with  the  level  of  Madison  street  sidewalk, 
which  it  was  close  enough  to  for  a  person  to  step  on  from 
the  sidewalk.  The  street  crossings  were  twenty  feet  from 
the  tank.  It  was  four  or  five  feet  square ;  stood  partly  in  the 
gutter  on  the  side  of  Madison,  and,  owing  to  the  slope 
of  the  gutter,  was  higher  above  ground  next  the  sidewalk 
than  on  the  side  fronting  Franklin,  Eecollects  when 
[^'351]  Major's  child  was  drowned  *in  July  or  August. 
"Was  a  good  deal  on  Madison  street,  and  noticed  tlie 
tank,  which  was  considerably  out  of  repair,  sometimes  with 
the  cover  off,  and  sometimes  with  boards  off  the  side.  There 
were  boards  off  the  side  three  months  previously  to  the 
death  of  Major's  child,  and  was  a  dangerous  place  for  chil- 
dren. The  water  in  it  probably  twenty  feet  deep.  The 
tank  connected  with  subterranean  aqueducts  and  supplied 
water  for  fires.  The  day  Major's  child  was  drowned  the 
west  side  of  the  tank  was  open  about  two  feet,  and  had 
been  so  two  or  three  months.  Can't  tell  of  its  condition  on 
particular  days.  AYlien  I  went  there  that  day  the  cover 
had  been  removed  for  Major  to  fish  in  it  for  the  child.  The 
side  next  the  sidewalk  was  open  two  feet,  and  was  a  place 
a  child  could  readily  fall  in  with  some  exertion  on  its  part. 
The  top  of  the  tank  a  foot  above  the  Madison  street  side- 
walk.    Think  the  child  four  years  old. 

Doctor  Boone:  Am  physician  and  surgeon.  Went  to 
IVIajor's  house,  which  is  two  hundred  feet  from  the  tank, 
and  made  efforts  to  resuscitate  the  child,  but  could  not  re- 
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store  animation.  Child  died  from  drowning.  Saw  the 
tank ;  it  was  about  as  Glassf ord  states ;  saw  it  after  child 
was  taken  up.  It  stood  partly  in  the  gutter  and  ground 
sloped.  Think  a  child  could  not  get  in  it  accidentally. 
'  Should  hardly  think  that  the  ground  pitched  so  that  the 
child  could  get  in  without  inclination  or  exertion  of  its 
own.  Think  the  child  could  not  fall  in  the  tank  from  the 
sidewalk.  A  child  could  easily  step  up  to  the  tank,  whether 
the  cover  was  off  or  on,  and  bend  over  it,  if  it  chose. 
Think  the  child  could  get  in  at  the  side,  where  the  boards 
were  off,  but  hardly  so  without  a  will  or  effort  of  its 
own. 

Austin  Htnes  :  "Was  coroner,  and  held  an  inquest  on  the 
child.  Examined  the  tank  at  that  time.  Plank  were  off 
the  west  side,  and  left  an  opening  in  tank  of  eighteen  or 
twenty  inches  at  and  next  sidewaUi;  and,  owing  to  the 
slope,  this  opening  was  wider  at  one  end  than  the  other. 
There  was  a  strip  of  board,  six  or  eight  inches  wide,  across 
the  top  of  the  tank,  under  the  cap,  and  then  the  opening  of 
eighteen  or  twenty  inches.  Water  in  the  tank  not  quite 
level  with  the  street.  The  child  could  not  fall  in  this  open- 
ing without  stooping  and  bending  forward,  on  account  of 
the  cap  piece  of  board  at  the  top. 

Mrs.  Haffert:  "Was  standing  at  her  door,  in  the  alley- 
way between  Wells  and  Franklin,  day  child  was  drowned. 
Went  to  the  tank.  Major  and  others  were  there.  Lid  was 
then  turned  up.  Folks  wanted  Major  to  go  down  into  the 
tank.  He  didn't  seem  to  move  quickly,  and  Mrs.  Major 
wanted  to  jump  in,  but  I  took  her  home.  When  re- 
turning toward  the  *tank,  met  Major,  having  the  [-352] 
child  on  his  shoulder,  dead,  coming  from  the  tank. 
Child  Avas  black  and  full  of  water.  I  didn't  see  it  taken 
from  the  tank.  Major  s  house  was  near  the  street,  and  the 
door  opened  directly  on  it.  The  house  was  two  or  three 
hundred  feet  from  the  tank.  The  child  was  a  boy  —  its 
name  Timothy.  Tank  can't  be  seen  from  my  house,  but 
could  be  from  Major's.  Did  not  notice  condition  of  the 
tank  before  child  was  lost.  Kever  saw  the  top  off.  The 
tank  could  be  seen  from  Major's  house.  Think  the  child 
was  about  three  years  old.     He  was  a  healthy  child.     Majin^ 
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had  two  otlier  children.     He  was  a  poor  man  and  kept  no 
servant.     Both  he  and  his  wife  worked  for  a  living. 

Mk.  Fay:  "When  I  heard  the  child  had  fallen  in  the 
tank,  went  out  of  my  house,  which  is  next  door  to  Major's, 
and  to  the  tank,  in  which  Major,  with  a  rope  round  him, 
was.  I  went  to  Madison  street  bridge  to  get  a  pole  with  a 
hook  on  it,  and  returned  to  the^  tank.  Didn't  see  Major 
take  the  child  from  it,  but  to  his  house,  when  Dr.  Boone 
tried  to  restore  it.  Had  never  before  noticed  the  tank. 
Live  next  door  to  Major,  and  could  see  it  from  our  house. 
The  side  of  the  tank  next  my  house  the  boards  were  off. 
Mean  to  say,  if  no  obstruction  prevented,  I  could  see,  from 
my  house,  the  side  of  the  tank  where  the  boards  were  off. 
Major  is  a  sailor. 

Defendant's  Witnesses. —  "William  Coleman  :  Know  the 
tank  and  the  occasion  of  Major's  child  being  drowned. 
Had  occasion  previously  to  examine,  and  did  examine  it. 
For  a  considerable  time  there  was  a  board  off  one  side. 
The  space  was  wider  at  one  end  than  the  other,  because 
part  of  the  tank  was  in  the  gutter,  where  the  ground  sloped 
off  twelve  to  sixteen  inches.  The  cover  was  on  the  tank 
every  day  previous  to  the  accident.  The  part  of  the  open- 
ing in  the  gutter  end  of  the  tank  was  large  enough  to  admit 
a  child.  A  child  could  not  have  fallen  in  without  putting 
its  head  in.  The  widest  opening  in  the  side  was  from 
twelve  to  sixteen  inches.  The  tank  was  four  feet  from  the 
sidewalk.  A  child  could  not  step  from  the  sidewalk  to  the 
tank.  Franklin  street  is  a  comparatively  retired  part  of 
the  city. 

Elihu  Granger:  Was  an  alderman  when  accident  hap- 
pened. Am  familiar  with  these  tanks.  They  connect  with 
underground  aqueducts  to  supply  water  for  fires.  I  have 
superintended  the  construction  of  some  of  these  tanks, 
which  are  generally  alike.  The  depth  of  them,  from  top 
to  bottom  of  the  water,  is  about  fifteen  feet.  In  order  to 
protect  these  tanks  from  careless  or  wanton  injury,  the 
common  council,  July  8,  1851,  passed  an  ordinance. 

The  defendant  then  introduced  section  4  of  an  ordi- 
[*353]  nance    -'entitled,   "  Concerning    aqueducts,"   passed 
July  8,  1851,  as  follows: 
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"  Any  person  or  persons  who  shall  open  or  remove  any 
cover  or  lid  of  any  reservoir  that  is  placed  at  any  point  on 
an}'  aqneduct  aforesaid,  without  special  permission  from  the 
chief  or  one  of  the  assistant  engineers  of  the  fire  depart- 
ment, city  marehal,  street  commissioner,  or  one  of  the  mem- 
bers of  the  common  council,  or  except  in  case  when  an 
alarm  of  fire  is  given,  shall  forfeit  and  pay  a  penalty  of  $5 
for  each  and  every  oilense." 

The  foregoing  is  the  whole  evidence  given  in  the  case. 

Charges  to  the  Juky  :  The  counsel  for  the  city  of  Chi- 
cago requested  the  court  to  charge : 

"  The  statute  of  this  state  requiring  compensation  for 
causing  death  by  wrongful  act,  neglect  or  default  does  not 
embrace  a  case  like  this,  and  does  not  authorize  a  verdict 
for  the  plaintiff.  An  action  is  allowed  by  it  only  in  cases 
where  the  person  dying  leaves  a  widow  and  next  of  hin." 

Eefused  by  the  court,  and  refusal  excepted  to. 

The  counsel  for  the  city  then  requested  the  court  to  give 
the  following  instructions,  which  it  did: 

"  A  part}"  seeking  to  recover  damages  for  a  loss  which 
has  been  caused  by  negligence  or  misconduct  must  have 
shown  to  the  jury,  or  it  must  appear  from  the  evidence, 
that  his  own  negligence  and  misconduct,  if  old  enough  to 
exercise  reasonable  care  and  caution,  or  the  negligence  and 
misconduct  of  other  persons,  from  whom  care  and  circum- 
spection, under  the  particular  circumstances,  should  be  re- 
quired, has  not  concurred  with  the  negligence  of  the  party 
charged  in  producing  the  injury  complained  of. 

"  The  burden  of  proof  is  on  the  plaintiff.  He  must  show, 
or  there  must  appear  from  the  evidence,  not  only  negli- 
gence on  the  part  of  the  defendant,  but  that  the  care  and 
circumspection  demanded  in  relation  to  the  party  injured 
was  properly  exercised,  so  as  to  indicate  that  plaintiff's  own 
negligence,  if  of  sufficient  age  and  experience  to  exercise 
caution,  or  that  of  thosei  who  were  bound  to  care  for  the 
party  dying,  if  not  able  to  exercise  it  for  himself,  did  not 
contribute  to  produce  the  injury  complained  of. 

"  As  pertinent  to  the  question  of  care  on  the  plaintiff's 
part,  as  to  the  child,  the  jury  may  consider  whether  the 
deceased  was  of  such  tender  years  as  to  be  likely  to  be  incon- 
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siderate  and  improvident,  and,  therefore,  to  have  required, 
for  its  own  safety,  the  control,  oversight  and  vigilance  of 
parents  or  other  matured  person ;  and  if  they  so  find,  then 
they  should  inquire  whether  the  parents  or  other  matured 
person  were  exercising,  when  the  death  happened,  a 
[*354]  care  and  prudence  as  to  the  person  -of  the  deceased, 
which  judicious  and  careful  parents,  or  persons  liav- 
ing  care  of  a  child  of  like  age,  ought  to  exercise. 

"  The  burden  of  proof  being  on  the  plaintiff,  if  the  jury 
believe  the  deceased  required,  from  his  age,  such  prudence 
and  care,  the  plaintiff  must  affirmatively  show,  or  it  must 
appear  from  all  the  evidence  in  the  case,  that  such  care  and 
circumspection  w^ere  exercised  at  the  time  of  the  injury,  or 
he  can  not  recover. 

'•  If  the  jur}^  find  the  deceased  w^as  of  such  an  age  as  to 
require  the  custody  of  his  parents  to  insure  his  personal 
safety  w^hen  in  the  streets,  and  if  it  appears,  from  the  evi- 
dence, that  his  parents  knew  there  was  such  a  dangerous 
place  in  the  tank,  and  negligently  permitted  the  deceased 
to  stray  and  wander  in  the  streets  by  himself,  near  such 
tank,  they  did  so  at  their  own  peril,  and  their  neglect  must 
be  imputed  to  the  infant,  and  no  recovery  can  be  had  by  the 
plaintiff. 

"  The  jury,  in  this  case,  if  they  should  find  for  the  plaint- 
iff, can  only  allow  such  damages  as  the  statute  authorizes. 
The  measure  of  damages  it  adopts  is  simply  a  compensatory^ 
one,  that  is,  that  which  will  make  good  the  loss  sustained. 
That  loss  must  be  a  pecuniary  loss,  and  be  measured  by 
that  standard,  and  arrived  at  as  nearly  as  the  circum- 
stances will  admit.  The  mental  sufferings  or  grief  of  sur- 
vivors, or  loss  of  domestic  or  social  happiness,  or  the  degree 
of  culpability  of  the  party  in  fault,  are  not  proper  elements, 
in  the  calculation  of  damages.  The  jury  can  not  award 
exemplary  or  vindictive  damages.  They  must  ascertain 
from  the  evidence  the  pecuniary  loss  sustained,  as  nearly  as- 
they  can  approximate  thereto,  and  make  that  good ;  and  to 
do  this,  the  testimony  in  tlie  case  must  have  furnished  the 
data  upon  which  the  jury  may  calculate  or  approximate  to 
an  estimate  of  the  pecuniary  value  of  the  life  to  the  per- 
sons for  whose  benefit  the  plaintiff  is  entitled  to  damages. 
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To  ascertain  this  value  of  the  life  or  the  loss  sustained,  the 
jury  is  not  entitled  to  go  outside  of  the  evidence  and  indulge 
in  mere  speculation  and  conjecture." 

Which  said  above  instruction  the  court,  then  and  there, 
gave  to  the  jury,  with  the  addition,  however,  after  the  word 
"conjecture,"  of  the  following : 

"  ]Slot  reasonably  made  from  the  evidence,  and  justifiable 
thereby ;  but  must  found  their  estimate  upon  such  facts  in 
proof  as  tend  to  show  the  pecuniary  extent  of  the  loss  sus- 
tained ;  but  to  enable  the  jury  to  arrive  at  such  an  estimate, 
it  is  not  necessary  that  any  witness  should  have  expressed 
an  opinion  as  to  the  amount  of  such  pecuniary  loss,  but  the 
jury  may  themselves  make  such  an  estimate  from  the  facts 
proved,  taking  into  consideration  the  age  of  the  deceased, 
and  such  other  evidence  as  may  afford  them  the  means  of 
makino-  the  estimate." 

•^To  the  giving  of  said  addition  to  said  instruction  [*355] 
6,  defendant  excepted. 

Counsel  for  defendant  asked  the  following  instruction : 

'"  When  a  dangerous  place  is  made  in  the  street  by  the 
wrongful  act  of  parties  unknown,  or  without  the  authority 
of  the  city,  the  city  can  not  be  deemed  neghgent  until 
knowledge  or  notice  of  the  defect  is  brought  home  to  her." 

"Which  said  instruction  the  cornet  then  and  there  gave, 
with  the  addition  f ollpwing :     * 

"  But  if  a  long  and  unreasonable  delay  in  making  such 
repairs  shall  be  made  to  appear  from  the  evidence,  the  jur}'" 
may  infer  or  presume  notice,  and  find  for  the  plaintiff,  as 
if  express  notice  had  been  proved." 

To  the  o'ivino-  of  which  addition  to  instruction  Y,  defend- 
ant  excepted. 

Counsel  for  the  defendant  further  asked  the  court  to  give,, 
but  the  court  refused  to  give,  t(5  the  jury  (and  for  such 
refusal  defendant  excepted)  the  following  instruction : 

"  If  the  jury  believe  the  tank  in  question  was  reasonably 
safe  and  secure  for  all  such  persons  as  ordinarily  make  use 
of  the  streets  of  a  city,  the  city  is  not  liable  for  an  injury 
resulting  from  its  insufficiency  to  prevent  or  guard  against 
an  extraordinary  occurrence  or  accident." 
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The  court  then,  of  its  own  motion,  instructed  the  jury  as 
follows : 

'*  If  the  jury  shall  find,  from  the  evidence,  that  the  tank 
or  reservoir  sJDoken  of  by  the  witnesses  was  in  an  unsafe 
and  insecure  condition  at  the  time  of  the  alleged  drowning, 
and  that  the  same  had  been  in  such  condition  for  three 
months,  or  any  considerable  period  prior  to  that  time,  this 
is  eddence  from  which  the  jury  may  infer  negligence  on 
the  part  of  the  defendant.  And  if  the  jury  shall  also  find, 
from  the  evidence,  that  the  said  tank  was  erected  by  the 
defendant  for  municipal  purposes,  then  it  was  the  dut}^  of 
the  defendant  to  keep  the  same  in  repair.  And  if  the  jury 
shall  find  that  the  defendant  has  been  guilty  of  such  negli- 
gence in  keeping  the  same  in  repair,  then  the  plaintiff  is 
entitled  to  recover,  although  the  jury  shall  find  that  no  ex- 
press notice  was  given  to  the  city  of  the  unsafe  condition 
of  the  tank,  if  they  shall  also  find  that  the  child,  Timothy 
Major,  was  disowned  therein  without  any  negligence  on  the 
part  of  his  parents." 

To  the  giving  of  which  said  instruction  by  the  court  the 
defendant  excepted. 

The  jury  having  found  a  verdict  for  the  plaintiff,  and 
assessed  the  damages  at  $800,  the  defendant  moved  the 
-court  for  a  new  trial,  because : 

1.  The  verdict  is  contrary  to  the  law  of  the  case. 
p356]       *2.  The  verdict  is  contrary  to  the  evidence  in  the 
case. 

3.  The  damages  assessed  by  the  jury  are  enormous  and 
excessive. 

4.  The  court  refused  to  give  the  first  and  last  instruction 
asked  by  defendant. 

5.  The  court  refused  to  give  defendant's  instructions  as 
asked,  and  gave  them  as  n*iodified  by  the  court. 

The  court  overruled  said  motion  and  rendered  judgment 
on  the  verdict;  and  to  the  decision  of  the  court  overruling 
said  motion  and  rendering  judgment,  defendant  excepted 
and  prayed  this  a]ipeal. 

J.  L.  Marsh  and  J.  L.  King,  for  appellant.     Hervey  and 

■Clarksox,  for  ai)pellee. 
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Catoj^,  J.  The  first,  and  altogether  the  most  important, 
question  here  is,  whether  the  case  is  within  the  statute,  and 
can  be  maintained.  The  person  for  whose  death  this  action 
is  brought  was  a  child,  four  years  of  age,  and  the  action  is 
brought  by  the  father  of  the  child,  as  administrator.  The 
first  section  of  the  statute  under  which  this  action  is 
brought  is  as  follows : 

"  That  whenever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect  or  default,  and  the  act,  neglect  or 
default  is  such  as  Avould,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then,  and  in  every  such  case, 
the  person  who,  or  company  or  corporation  which,  would 
have  been  liable,  if  death  had  not  ensued,  shall  be  liable  to 
an  action  for  damages,  notwithstanding  the  death  of  tlio 
person  injured,  and  although  the  death  shall  have  been 
caused  under  such  circumstances  as  amount  in  law  to 
felony." 

This  is  a  new  cause  of  action  given  by  this  statute,  and 
unknown  to  the  common  law,  and  should  not  be  extended 
be vond  the  fair  import  of  the  language  used ;  but  this  it 
would  be  difficult  to  do,  for  the  language  is  very  broad  and 
comprehensive,  embracing,  in  direct  and  positive  terms,  all 
cases  where,  if  death  had  not  ensued,  the  injured  party 
could  have  maintained  an  action  for  the  injury.  This  would 
seem  to  leave  no  room  for  'construction,  but  refers  us  at 
once  to  the  inquiry,  whether  an  action  could  have  been 
maintained  by  the  child,  for  the  injmy,  had  he  survived  it. 
The  act  sa3^s,  "then,  and  in  every  such  case,"  the  action 
shall  be  maintained.  To  o-ive  a  further  limitation  than  this 
would  be,  not  to  construe  the  statute,  but  to  expunge  or 
disregard  a  portion  of  it. 

So  much  for  the  first  section  of  the  act,  and  the 
clear  and  ^positive  terms  in  Avhich  it  is  expressed,  and  [*357] 
it  remains  to  be  considered  whether  the  legislature 
intended,  by  the  provisions  of  the  second  section  of  the  act, 
to  create  a  further  limitation.  The  second  section  provides 
that  the  action  shall  be  brought  in  the  names  of  the  per- 
sonal representatives  of  the  deceased  person,  and  further 
provides  that  the  amount  recovered  "  shall  be  for  the  exclu- 
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sive  benefit  of  the  widow  and  next  of  kin  of  such  deceased 
person,  and  shall  be  distributed  to  such  widow  and  next  of 
kin  in  the  proportion  provided  by  law  in  relation  to  the  dis- 
tribution of  personal  property  left  by  persons  dying  intes- 
tate." This,  it  is  contended,  impliedly  limits  the  action  to 
cases  where  the  person  leaves  a  Avidow  and  next  of  kin ;  in 
other  words,  where  the  deceased  was,  at  the  time  of  his 
death,  a  married  man,  for  the  presumption  of  law  is,  that 
every  deceased  person  leaves  heirs  who  are  capable  of  in- 
heriting, or  next  of  kin.  Harvey  v.  Thornton,  14  Ill.R.  217. 
This  entire  act,  like  all  others,  must  be  read  and  consid- 
ered together,  in  order  to  arrive  at  the  true  meaning  of  the 
legislature,  but  it  is  of  primary  importance  to  see  the  office 
which  each  section  was  designed  to  perform,  or  the  partic- 
ular purpose  designed  to  be  accomplished  by  each.  In  the 
framing  of  statutes,  sometimes  each  section  is  designed  to 
accomplish  a  distinct  and  independent  purpose ;  and  some- 
times the  provisions  of  one  section  are  intended  to  bear  upon 
the  subject-matter  of,  and  to  control  or  influence  the  con- 
struction of,  another.  In  the  former  case,  where  each  sec- 
tion or  clause  is  framed  for  the  purpose  of  performing  a 
distinct  and  independent  office,  it  is  not  intended  by  the 
legislature  that  it  shall  be  controlled  or  qualified  by  another 
section  or  clause,  the  sole  object  of  which  was  to  effect  a 
different,  distinct  and  independent  purpose.  Such  was  evi- 
dently the  case  here.  The  sole  object  of  the  first  section 
was  to  create  the  right  of  action,  and  to  specify  in  what 
cases,  or  for  what  wrongs,  it  might  be  brought.  This  office, 
and  this  alone,  is  performed  by  the  first  section,  in  a  clear 
and  unambiguous  manner.  The  purposes  of  the  second  sec- 
tion are  two,  but  distinct  from  and  entirely  independent  of 
the  first  section,  which,  so  far  as  its  object  was  concerned, 
was  complete;  that  is,  it  had  created  a  right  of  action,  and 
specified  in  what  cases,  or  for  what  w^rongs,  it  might  be 
Ijrought.  The  two  purposes,  distinct  from  this,  to  accom- 
plish which  the  second  section  was  framed,  w^ere,  first,  to 
determine  by  whom  or  in  whose  name  the  action  should  be 
brought ;  and  second,  to  declare  for  whose  benefit  the  action 
should  be  brought,  or  how  the  money  recovered  should  be 
disposed  of  or  distributed.     The  first  purpose,  that  is,  de- 
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daring  by  whom  the  action  shall  be  brought,  is  declared  in 
such  a  way  as  to  leave  no  doubt,  and  to  create  no 
difficulty.     The  ^action  is  to  be  brought  by  the  per-  ["358] 
sonal  representatives;  that  is,  by  the  executors  or 
administrators.     But  the  difficulty  arises  out  of  the  language 
used,  when  providing  for  the  second  object  designed  to  be 
accomplished  by  the  second  section ;  that  is,  for  whose  ben- 
efit the  suit  is  to  be  brought,  or  how  the  money  recovered 
shall  be  disposed  of.     The  expression  is,  that  it  shall  be  for 
the  benefit  of  the  widow  and  next  of  kin  of  the  deceased, 
in  the  same  proportion  as  is  provided  by  law  for  the  distri- 
bution of  personal  estate  of  intestates.     'Now,  was  it  the  in- 
tention of  the  legislature,  in  the  use  of  tliis  expression,  to 
limit  the  jDrovisions  of  the  first  section  so  as  to  afford  the 
remedy  only  in  those  cases  where  the  deceased  left  a  widow  ? 
AVe  think  the  sole  object  of  this  provision  was  to  provide 
for  the  disposition  of  the  judgment  to  be  recovered  in  those 
cases,  while  the  first  section  had  already  given  a  cause  of 
action.     The  legislature  intended  that  the  money  recovered 
should  not  be  treated  as  a  part  of  the  estate  of  the  deceased. 
They  designed  to  exclude  creditors  from  any  benefit  of  it, 
and  to  prevent  its  passing  by  virtue  of  any  provisions  of  the 
will  of  the  deceased.     The  personal  representative  brings 
the  action,  not  in  right  of  the  estate,  but  as  trustee  for  those 
who  had  a  more  or  less  direct  pecuniary  interest  in  the  con- 
tinuance of  the  life  of  the  deceased,  and  Avho  had  some 
claims,  at  least,  upon  his  or  her  natural  love  and  affection. 
The  legislature  intended  that  the  fruits  of  the  judgment 
should  be  distributed  among  those  to  whom  his  personal 
estate  would  descend,  after  the  payment  of  debts,  and  in  the 
absence  of  a  will.     And  this  intention  should  not  be  de- 
feated because  they  have  not  used  more  circumlocution  in 
defining  the  cestid  que  trusts  who  are  to  receive  the  fruits 
of  the  judgment.     Had  the  words  widow  and  next  of  kin 
been  connected  by  the  conjunction  or  instead  of  a7id,  still 
all  cases  would  not  have  been  provided  for  according  to  the 
manifest  intent  of  the  legislature,  for  then  the  widow,  where 
one  is  left,  would  have  claimed  the  whole,  whereas  it  is  in- 
tended to  divide  it,  in  such  a  case,  between  the  widow  and 
next  of  kin,  according  to  our  statute  of  descents.     To  have 
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expressed  the  fail  meaning  of  the  legislature,  and  left  noth- 
ing to  implication,  it  would  have  been  necessary  to  have 
added  after  the  expression  "next  of  kin"  the  words,  "or, 
in  case  the  deceased  leaves  no  widow,  then  for  the  exclusive 
benefit  of  the  next  of  kin."  The  courts  are  constantly  called 
upon  to  supply,  by  intendment,  this  absence  of  circumlocu- 
tion in  acts  of  the  legislature,  in  order  to  give  effect  to  their 
manifest  intention.  Had  it  been  the  design  of  the  lec^isla- 
ture  to  limit  the  action  to  cases  where  the  deceased  leaves 
a  widow,  they  would  certainly  have  said  so  in  the  appro- 
jDi'iate  place,  in  the  first  section  of  the  act,  instead  of 
giving  the  action  in  all  cases  where  the  injured 
[-359]  *party,  if  death  had  not  ensued,  could  have  main- 
tained an  action  for  the  injury.  The  words  "  then, 
and  in  all  such  cases,"  are  very  emphatic,  and  exclude  the 
idea  of  a  limitation. 

"We  can  see  nothing  in  the  policy  of  the  law  which  would 
lead  to  the  conclusion  that  the  legislature  intended  to  afford 
no  redress  to  orphan  children,  where  both  parents  are  killed, 
as  has  sometimes  happened,  while  a  remedy  would  have 
been  afforded  them  had  the  father  alone  been  killed,  and 
the  mother  left  to  assist  them.  The  pecuniary  loss  in  the 
former  case  would  certainly  be  greater  to  them  than  in  the 
latter.  Other  cases  of  dependence  and  deprivation  of  sup- 
port and  maintenance,  as  between  parent  and  child,  or 
other  relation,  where  the  justice  of  the  provisions  of  the  act 
is  scarcely  less  manifest  than  where  the  relation  of  husband 
and  wife  existed.  But  this  is  not  all.  Should  we  adopt  the 
construction  contended  for,  we  should  have  to  hold  that  no 
remedy  is  given  to  the  husband  for  the  loss  of  the  wife. 
We  can  not  believe  that  the' legislative  mind  was  actuated 
by  such  narrow  and  limited  intentions  when  framing  the 
first  section  of  the  act,  which  alone  gives  the  cause  of  ac- 
tion. If  the  cause  of  action  is,  in  fact,  given  by  the  first 
section,  Avhich  can  not,  in  truth,  be  denied,  even  a  failure  to 
provide  for  the  disposition  of  the  fruits  of  the  judgment  to 
be  recovered  could  hardly  be  allowed  to  repeal  any  portion 
of  the  first  section.  If  we  expect  to  find  all  of  the  acts  of 
the  legislature  perfect  and  harmonious,  devoid  of  all  am- 
biguity, or  even  incongruity,  we  shall  be  sadly  disappointed. 
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It  is  no  new  task  imposed  upon  the  courts  to  seek  to  find 
the  meaning'  of  the  legislature  in  laws,  some  of  the  provisions 
of  which  are  even  inconsistent  with,  and  contradictory  to, 
each  other.  Such,  however,  can  not  in  strictness  be  said  to 
be  tlie  case  here.  The  most  that  can  be  said  against  this  is, 
that  it  is  incomplete  in  the  second  section,  in  describing  the 
beneficiaries  of  the  judgment  to  be  recovered,  while  there  is 
neither  ambiguity,  uncertainty  or  omission  in  the  first  sec- 
tion, which  gives  the  cause  of  action  and  specifies  in  what 
cases  it  may  be  maintained.  In  reading  each  section  we 
must  bear  in  mind  its  object  and  office,  and  give  effect  to  its 
provisions  accordingly.  We  think  that  this  case  was  within 
both  the  language  and  policy  of  the  law,  and  it  is  our  duty 
to  give  effect  to  the  intention  of  the  legislature,  thus  plainly 
declared. 

It  remains  briefly  to  examine  the  other  instructions  asked 
of  the  court,  the  first  having  been  already  disposed  of. 

The  qualification  to  the  sixth  instruction  presents  the 
next  ground  of  exception,  and  this,  it  is  admitted,  is  tech- 
nically correct,  but  it  is  objected  to,  as  tending  to  mislead 
the  jury.  The  rule  is  correctly  stated  that  the  plaintiff's 
damages  could  only  be  estimated  for  the  pecuniary 
loss  suffered  by  the  death  *of  the  deceased,  without  [*360] 
takino:  into  account  the  mental  anguish  or  bereaved 
affections,  and  that  the  jury  must  make  their  estimate  of 
such  pecuniaiy  damage  from  the  facts  proved,  and  that  it 
was  not  necessary  that  any  witness  should  have  expressed 
an  opinion  of  the  amount  of  such  pecuniary  loss.  In  this,  as 
in  all  other  cases,  it  was  proper  for  the  jury  to  exercise  their 
own  judgment  upon  the  facts  in  proof,  b}^  connecting  them 
with  their  own  knowledge  and  experience,  which  they  are 
supposed  to  possess,  in  common  with'the  generality  of  man- 
kind. It  is  only  where  witnesses  are  supposed  to  possess  a 
skill  and  judgment  superior  to  the  generality  of  mankind 
upon  a  particular  subject,  that  their  opinions  are  allowed  to 
go  to  the  jury,  for  the  purpose  of  supplying  the  supposed  want 
of  experience  and  judgment  of  the  jury.  Where  such  aids 
are  not  attainable,  or  are  not  produced,  then  the  jury  must 
be  guided  by  their  own  best  judgment,  applied  to  the  facts 
in  proof,  for  the  purpose  of  arriving  at  a  conclusion. 
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The  qualification  given  to  the  seventh  instruction  asked 
for  the  city  was  proper.  It  told  the  jury  that  they  might 
presume  notice  to  the  city  of  the  defect  in  the.  tank,  from 
long  and  unreasonable  delay  in  making  the  repairs,  and  find 
as  if  express  notice  of  the  defect  had  been  proved.  Igno- 
rance of  the  defect  for  such  a  length  of  time  as  is  here  speci- 
fied would  be  as  much  negligence  on  the  part  of  the  city  as 
neglecting  to  repair  after  the  actual  notice. 

The  eighth  instruction,  which  was  refused,  was  this : 

"If  the  jmy  believe  that  the  tank  in  question  was  reason- 
ably safe  and  secure  for  all  such  persons  as  ordinarily  make 
use  of  the  streets  of  a  city,  the  city  is  not  liable  for  an  in- 
jury resulting  from  its  insufiiciency  to  prevent  or  guard 
against  an  extraordinary  occurrence  or  accident." 

This  instruction  was  asked,  and,  if  given,  would  have 
been  understood  in  reference  to  the  particular  facts  of  this 
case,  and  would  have  been  equivalent  to  instructing  the  juiy 
that  this  child  had  no  business  in  the  streets,  and  that  the 
city  was  not  liable  for  negligently  leaving  the  tank  in  such 
a  condition  as  to  endanger  the  fives  of  such  children  in  the 
streets.  Such,  we  apprehend,  is  not  the  law,  and  the  court 
properly  declined  so  to  instruct  the  jury.  A  large  majorit}^ 
of  children  fiving  in  cities  depend  upon  the  daily  labor  of 
both  parents  for  subsistence,  and  these  parents  are  unable 
to  employ  nurses,  who  may  keep  a  constant  and  vigilant 
eye  momentarilj^  upon  their  children ;  and  we  can  not  hold, 
as  a  matter  of  law,  that  every  time  a  child,  four  3'"ears  of 
age,  steps  into  the  street  unattended,  the  mother  is  guilty 
of  such  negligence  as  would  authorize  every  reckless  or 
careless  driver  to  run  over  and  trample  it  down  with  im- 
punity, or  as  would  authorize  the  city  to  expose 
[*3G1]  '^traps  and  pit-falls  in  every  corner  of  the  streets,  in 
which  a  child  may  be  drowned  or  maimed.  Such  a 
rule  of  law  ought  to  depopulate  a  city  of  all  its  laboring 
inhabitants.  In  this,  as  in  all  other  cases,  it  must  be  left 
to  the  jury  to  determine  whether  the  parents  of  the  child 
have  been  guilty  of  negligence  in  suffering  the  child  to  be  in 
the  streets.  On  this  point  the  court  justly  instructed  the 
jury  in  the  last  instruction.  The  jury  were  there  told  that 
they  must  believe  from  the  evidence  that  the  defendant  was 
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guilty  of  negligence,  which  produced  the  injury,  in  not 
keeping  the  tank  in  repair,  and  also  that  its  parents  were 
not  guilty  of  negligence ;  and  in  another  part  of  the  charge 
they  were  told  that  the  burden  of  proof  rested  on  the  plaint- 
iff to  show  not  only  negligence  on  the  part  of  the  city,  but 
a.lso  that  the  parents  were  not  negligent.  "We  are  satisfied 
that  the  court  committed  no  error  in  its  decision  of  the 
questions  of  law  which  arose  on  the  trial. 

"We  are  also  asked  to  reverse  the  judgment,  because  the 
oourt  below  refused  to  set  aside  the  verdict  for  the  reason 
that  it  is  not  supported  by  the  proof.  Without  going  into 
a  review  of  the  evidence,  it  is  sufficient  to  say  that  we  concur 
in  opinion  with  the  circuit  court  that  the  evidence  is  suffi- 
<;ient  to  support  the  verdict. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affi^rmed. 


The  People,  on  the  relation  of  Henry  S.  Beebe,  v.  Daniel 
Evans,  Clerk  of  the  Recorder's  Court  for  the  Cities  of 
La  Salle  and  Peru. 

Applioation  for  a  Mandamus. 

Constitutional  law. —  The  act  of  the  general  assembly,  approved  Feb- 
ruary 18,  1857,  eBtitled  "  An  act  to  estabhsh  a  recorder's  court  for  the 
cities  of  La  Salle  and  Peru,"  is  unconstitutional.  The  jurisdiction  of 
such  coiu^ts  was  designed  to  be  limited  to  territory  within  the  hmits  of 
cities. 

The  relator,  in  his  petition,  sets  out  the  establishment  of 
the  court  for  the  cities  of  La  Salle  and  Peru,  under  the  act 
of  the  general  assembly,  approved  February  18,  185Y,  and 
that  it  has  jurisdiction  concurrent  with  the  circuit  court, 
except  in  cases  of  murder  and  treason ;  the  appointment  of 
Ohurchill  C.  Coffing  as  judge  of  the  court,  his  acceptance, 
■etc. ;  the  appointment  of  Daniel  Evans  as  clerk  of  the  court, 
and  his  acceptance,  etc.  That  Evans  was  to  perform  for 
the  said  court  the  same  duties  that  were  performed 
by  clerks  of  the  circuit  *courts.     That  a  precipe  for  [*362] 

ta  summons  was  presented  to  Evans,  to  be  filed  by 
Cited:  23  111.  243;  26  111.  434;  54  111.  205;  59  III.  148;  61  111.  326;  67  111. 
S39;  71  111.  26;  6  Bradw.  181. 
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him  in  his  office,  and  a  demand  for  a  process  thereon,  ten- 
dering him  his  fees,  etc.  That  Evans  refused  to  file  the 
precipe  and  issue  the  summons.  Wherefore  a  mandarnus 
was  asked,  etc.  It  was  stipulated  that  an  alternative  rnan- 
damus  need  not  issue.  The  facts  stated  in  the  petition  were 
admitted,  Evans  assio-ned  as  the  onlv  excuse  for  his  refusal 
the  unconstitutionality  of  the  act  creating  the  court. 

Chtimasero  and  Eldeedge,  for  the  relator.  0,  Beckwith, 
for  the  respondent. 

Caton,  J.  The  question  presented  by  this  application  is 
whether  the  act  creating  the  recorder's  court  of  the  cities  of 
La  Salle  and  Peru  is  constitutional  or  not.  We  are  not  suf- 
ficiently ad^dsed  to  decide,  satisfactorily  to  ourselves,  many 
of  the  questions  which  might  be  raised  on  this  application, 
but  one  objection  to  the  act  presents  itself  to  our  minds 
which  we  think  is  fatal  to  it,  and  upon  which  alone  we  must 
refuse  the  application  for  a  mandamus. 

While  the  court  is  named  "the  recorder's  court  of  the 
cities  of  La  Salle  and  Peru,"  it  is  in  fact  a  court  for  the 
towns  of  La  Salle  and  Salisbury.  Its  jurisdiction  is  .not  lim- 
ited to  those  two  cities  territorially,  but  embraces  the  whole 
of  the  two  towns  last  named.  The  first  section  of  the  act, 
in  defining  the  jurisdiction  of  the  court,  declares  that  it 
"shall  have  concurrent  jurisdiction  with  the  circuit  court  of 
La  Salle  county  in  the  towns  of  La  Salle  and  Salisbury,  in 
said  county,  except  in  the  cases  above  excepted."  Those 
exceptions  are  cases  of  murder  and  treason.  The  proviso  to 
the  first  section  of  the  fifth  article  of  the  constitution,  under 
which  alone  tlie  legislature  had  authority  to  establish  this 
court,  reads  as  follows :  "  Provided,  that  inferior  courts  may 
be  established  by  the  general  assembly,  in  the  cities  of  this 
state,  but  such  courts  shall  have  a  uniform  organization  and 
jurisdiction."  In  our  opinion,  this  limits  the  territorial 
jurisdiction  of  the  courts  to  be  established  under  this  proviso 
to  the  cities  for  which  and  within  which  they  are  established. 
It  does  not  meet  the  spirit  and  intention  of  this  provision  of 
the  constitution  to  establish  the  courts  within  the  cities  nom- 
inally, and  to  require  their  sessions  to  be  held  within  the  city 
limits,  but  its  territorial  jurisdiction  was  intended  to  be  thus 
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circumscribed.  They  were  intended  to  be  for  tlie  benefit  of 
the  cities,  and  to  meet  their  wants,  and  not  of  the  adjacent 
country.  They  were  designed  to  dispose  of  the  litigation 
arising  in  the  cities.  If  it  were  competent  for  the 
legislature  to  extend  the  jurisdiction  *of  the  court  [*363] 
to  the  two  towns  named,  it  would  have  been  equally 
competent  to  have  extended  it  to  the  whole  county  of  La 
Salle,  and  with  the  same  propriety  might  they  have  extended 
it  to  all  adjoining  counties,  or  even  the  whole  state.  The 
constitution  fixes  no  territorial  limit,  unless  it  be  to  the  city 
limits  within  which  the  courts  are  established,  and  we  can 
not  understand  the  constitution  as  leaving  an  unlimited  dis- 
cretion in  the  legislature  as  to  the  territorial  jurisdiction  of 
these  local  courts ;  for  local  courts  they  were  certainly  de- 
signed to  be.  Should  we  sustain  this  act,  then  are  the 
restrictions  contained  in  the  first  section  of  the  fifth  article 
gone,  and  the  legislature  is  at  full  liberty  to  create  a  class 
of  courts  which  may  absorb  all  the  litigation  of  the  state, 
if  they  will  but  require  their  sessions  to  be  held  within  the 
cities  of  the  state.  This,  we  think,  is  in  manifest  violation 
of  the  spirit  and  intention,  as  well  as  the  letter,  of  the 
constitution. 

We  should  have  been  willing  to  have  obviated  this  objec- 
tion to  the  law,  by  holding  that  by  the  provision  of  the 
constitution  the  territorial  jurisdiction  of  the  court  should  be 
limited  to  the  city  limits,  and  to  that  extent  sustain  the 
court,  could  we  have  fairly  done  so.  Were  the  extension  of 
the  jurisdiction  beyond  the  city  hmits  contained  in  a  sepa- 
rate clause,  so  that  the  unauthorized  part  of  the  law  could 
be  separated  from  that  which  is  authorized,  we  might  pos- 
sibly have  held  that  part  alone  to  be  unconstitutional.  But 
here  we  find  one  broad  grant  of  jurisdiction  to  the  entire 
territory  of  the  two  towns,  without  any  reference  to  the 
city  limits  whatever.  Indeed,  there  is  a  complete  misnomer 
of  the  court,  for  it  should  be  called  the  recorder's  court  of 
the  towns  of  La  SaUe  and  Salisburv,  and  it  is  no  more  con- 
stitutional  with  the  name  given  it  by  the  act,  than  it  would 
have  been  by  the  more  appropriate  name  suggested,  or  any 
other.  Had  such  been  its  name,  few  would  have  supposed 
for  a  moment  that  it  would  have  been  constitutional  for  any 
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purpose.  As  well  might  the  legislature  have  created  a 
court,  with  jurisdiction  all  over  the  county,  and  given  it  any 
name,  say  the  common  pleas  of  La  Salle  county,  and  pro- 
vided that  it  should  be  held  in  the  cities  of  La  Salle  and 
Peru,  and  imposed  the  same  duties  upon  the  municipal 
authorities  in  reference  to  it,  which  this  act  does  in  reference 
to  this  com't.  For  aught  we  can  see,  such  a  court  would 
have  been  just  as  well  authorized  as  this,  and  we  might, 
with  the  same  propriety,  have  sustained  it  by  limiting  its 
jurisdiction  to  the  city  limits,  as  we  can  this.  There  is  no 
such  virtue  in  the  name  given  to  this  court,  as  that  we  can 
sustain  it  with  its  present  name,  when  we  could  not  under 
another.    We  must  look  at  the  substance  of  the  act,  and  see 

Avhat  kind  of  a  court  it  creates,  and  not  what  it  calls 
p364]  it.     Had  the  act  created  *a  city  court,  with  a  proper 

and  authorized  territorial  jurisdiction,  and  then  gone 
on  and  extended  that  jurisdiction  in  special  cases,  or  even 
o:enerally,  over  the  forbidden  territory,  we  should  have  had 
some  chance  to  draw  a  line  of  demarcation  between  that 
portion  of  the  act  which  was  authorized  by  the  constitution 
and  that  which  was  not.  But  here  we  have  no  such  line  of 
separation.  There  is,  in  fact,  no  attempt  and  no  intention 
to  make  a  city  court,  with  the  required  limitation  of  juris- 
diction, and  conferring  upon  it  some  unconstitutional  powers, 
which  may  be  lopped  off,  without  invading  or  destroying 
some  part  of  the  act  which  may  be  constitutional.  The 
jurisdiction  granted  is  one  and  indivisible,  and  all  must 
stand  or  all  must  fall.  There  is  no  chance  to  separate  the 
good  from  the  bad. 

"We  are  of  opinion  that  the  legislature  transcended  its 
constitutional  power  in  the  establishment  of  this  court,  and 
that  the  motion  must  be  denied. 

Motian  denied. 
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The  ComsTTY  of  Peoria  v.  John  Harvey,  and  the  same  ap- 
pellant in  divers  suits  v.  George  Debord,  Austin  H. 
Gordon,  John  ISTashan,  Chloe  E.  Johnson,  David  Har- 
vey, William  McCoy  and  James  Smith. 

Appeal  from  Peoria. 

Act  establishing  road  —  Damages — Vested  right  to. — By  the  act  of 
11th  February,  1853,  a  road  was  established  from  Peoria  to  Rock 
Island,  when  it  should  be  viewed,  located  and  reported  by  commis- 
sioners; when  this  should  be  done,  the  damages  assessed  for  that 
purpose  became  payable  absolutely,  and  the  county  court  could  not 
lawfully  withhold  them. 

Same  —  Appeal. —  Appeals  under  the  above  act  m^y  be  taken  as  is  pre- 
scribed for  takmg  appeals  from  justices  of  the  peace,  or  it  may  be  done 
by  filing  certified  copies  of  the  proceedings  of  the  commissioners  ap- 
pointed to  locate  the  road. 

Same  —  Security  on  appeal. —  Security  in  appeal  is  not  indispensable  in 
all  cases ;  where  not  required  by  statute,  or  by  tlie  court  granting  an 
appeal,  the  appellate  court  may  not  be  without  jui'isdiction  because  of 
the  omission  to  give  security. 

This  is  an  appeal  from  the  assessment  of  damages  made 
by  commissioners  appointed  to  lay  out  a  state  road,  under 
the  act  of  February  11,  1853.  No  damages  were  assessed 
to  appellee. 

The  assessment  was  made  by  commissioners  who  were 
duly  sworn,  etc.,  and  returned  by  them  to  the  county  court 
of  Peoria  county. 

^- The  appeal  was  taken  by  filing  this  note  with  the  ['^365] 
clerk  of  the  county  court : 

"  John  Harvey,  who  is  owner  of  the  S.  "W.  qr.  sec.  33,  T. 
11,  Pw.  7  E.,  and  the  K  E.  qr.  sec.  4,  T.  10,  R  7  E.,  in  Pe- 
oria county,  appeals  from  the  assessment  of  damage  by  the 
commissioners  appointed  to  locate  said  road,  to  the  circuit 
court  of  Peoria  county,  and  states  the  damages  assessed  to 
him  are  too  low  and  entirely  inadequate,  and  that  in  fact 
his  damages  will  be  at  least  $4,000. 

"John  Harvey, 
"  By  Purple,  Sanger  &  Pratt,  his  Attorneys." 

The  clerk  of  the  county  court  certified  that  said  note  was 

Cited  :  44  111.  235 ;  82  111.  436. 

421 


3C6  CouxTY  OF  Peokia  v.  Hakvet.  [-^pi'ilj 

filed  in  his  ofRce  the  12th  of  January,  1855,  and  that  the 
commissioners  did  not  assess  any  damage  to  plaintiff,  as 
appears  by  the  plat  on  file  in  this  office. 

The  canse  was  entered  at  the  March  term,  a.  d.  1S55,  of 
the  Peoria  circuit  court. 

At  that  term  E.  G.  Johnson,  attorney  for  the  county 
court,  filed  a  motion  in  said  court  to  dismiss  the  appeal,  for 
the  followino:  reasons : 

1st.  Because  no  appeal  is  given  by  statute  in  the  first 
instance  in  such  cases. 

2d.  Because  no  jury  of  householders  was  summoned  to 
assess  the  damage  in  this  case,  and,  therefore,  no  appeal 
could  be  taken  to  this  court. 

3d.  Because,  for  the  reasons  above  stated,  this  court  has 
no  jurisdiction  of  said  case. 

This  motion  was  overruled,  and  defendant  excepted,  and 
a  jury  ordered  to  be  impaneled  to  try  the  case. 

The  count}^  then  objected  to  the  impaneling  of  a  jur}^  to 
try  said  case,  because  said  court  had  no  "jurisdiction  to  try 
said  case,"  but  the  objection  was  overruled,  and  defendant 
excepted. 

The  jury  was  then  sworn.  Plaintiff  then  offered  the  plat 
of  said  road  in  evidence,  and  also  the  report  of  the  com- 
missioners and  certificate  thereto  attached.  The  commis- 
sioners reported  that  the}^  had  laid  out  and  located  a  state 
road  from  Peoria  to  Eock  Island,  by  Princeville,  Lafayette 
and  Bishop's  Hill  to  Eock  Island,  over  the  most  practicable 
route,  according  to  the  plat,  and  that  whenever  damages 
have  been  allowed  by  them,  they  had  marked  the  amount 
in  figures  upon  the  tract,  and  upon  those  tracts  upon  which 
nothing  is  marked  no  damages  are  allowed. 

They  also  certify,  and  the  record  shows,  they  were  duly 
sworn. 

To  this  evidence  the  defendant  objected,  because  said  plat 
and  report  does  not  prove  a  legal  road,  and  because 
[*366]  it  does  *not  tend  to  prove  said  road  was  ever  or- 
dered to  be  opened  and  constructed ;  and  because  it 
does  not  tend  to  prove  that  either  the  county  court  or  board 
of  supervisors  of  said  county  had  passed  upon  the  question 
of  damages  or  ordered  the  road  to  be  opened,  which  objec- 

422 


1S57.]  CoTiNTY  OF  Peokia  V.  Haevey.  366 

p 
tion  was  overruled,  and  defendant  excepted  and  admitted 

the  plat  and  report. 

Plaintiff  then  offered  evidence  tending  to  prove  that  he 
was  in  possession  of  the  premises  described  in  said  appeal, 
and  the  amount  of  damages  of  said  road  if  made  as  located. 

Here  the  plaintiff  rested.  Defendant  then  offered  in 
evidence  a  lease  of  said  premises  to  said  plaintiff  for  a  term 
of  years,  and  evidence  tending  to  prove  that  plaintiff  was 
not  the  o^wner  of  said  premises,  but  tenant  only,  holding 
under  said  lease,  and  thereupon  moved  that  the  evidence  in 
relation  to  damage,  offered  by  the  plaintiff,  be  excluded, 
but  the  court  overruled  the  motion,  and  defendant  excepted. 
The  plaintiff  then  asked  the  court  to  instruct  the  jury  as 
follows : 

"  That  the  presumption  of  law  is  that  the  damage  will  be 
paid,  and  the  road  opened  as  soon  as  the  damages  are 
legally  assessed. 

"  That  the  plaintiff  or  claimant  is  entitled  to  such  dam- 
ages as  he  may  sustain  to  his  leasehold  interest  by  reason 
of  the  opening  of  the  road  indicated  by  the  survey  and 
plat." 

"Which  were  given,  and  the  defendant  then  and  there 
excepted. 

Defendant  then  requested  the  court  to  give  the  following 
instructions : 

1st.  If  the  jury  find,  from  the  evidence,  that  the  plaintiff 
in  this  case  is  not  the  owner  of  the  land  over  which  the 
road  passes,  but  is  a  tenant  for  years  under  a  lease  from  the 
owner,  the  plaintiff  is  entitled  to  no  damage. 

2d.  Before  the  road  can  be  opened  and  worked,  the  owner 
of  the  land  is  entitled  to  his  damages  under  the  statute,  pro- 
vided he  claim  the  same  in  a  reasonable  time. 

3d.  The  lessee  is  not  compelled  to  fence  the  said  road  at 
any  time,  and  should  not  receive  damages  for  occupation  of 
the  land  until  the  road  is  actually  opened  by  proper  author- 
ity, because  until  that  time  he  is  not  damnified. 

4th.  If  the  road  should  not  be  opened  during  the  con- 
tinuance of  the  plaintiff's  leasehold  interest,  the  plaintiff 
would  be  entitled  to  no  damage. 
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Said  instructions,  numbers  1,  3  and  4,  were  refused  by 
the  court,  and  defendant  excepted. 

The  jury  returned  a  verdict  for  plaintiff  and  assessed  his 
damages  at  $200. 

The  defendant  then  offered  a  motion  for  a  new  trial,  for 
the  following  reasons : 
[*367]       *1.  Because  the  court  erred  in  entertaining  juris 
diction  of  this  cause. 

2.  Because  there  was  no  evidence  that  said  road  had 
been  ordered  to  be  opened,  or  recognized  by  the  county 
court  or  board  of  supervisors,  or  that  the  proper  authority  of 
said  county  had  ever  passed  upon  the  question  of  damages 
in  this  case. 

3.  Because  there  was  no  evidence  offered  of  the  existence 
of  a  legal  record. 

4.  Because  the  court  refused  to  exclude  the  plaintiff's  evi- 
dence in  said  cause. 

5.  Because  the  verdict  in  said  case  is  against  the  law  and 
evidence. 

6.  Because  plaintiff  did  not  prove  or  offer  to  prove  that 
plaintiff  objected  to  the  said  road  being  laid  out  and  located 
over  said  premises,  or  that  the  plaintiff  claimed  damages  at 
the  time  said  road  was  located  over  said  premises,  or  that 
he  appealed  from  the  decision  of  the  commissioners  to  the 
county  court  or  board  of  supervisors. 

The-  court  overruled  the  motion,  and  the  defendant  ex- 
cepted. 

Defendant  then  entered  a  motion  in  arrest  of  judgment, 
which  the  court  overruled  and  defendant  excepted. 

Thereupon  the  court  rendered  judgment  for  the  plaintiff 
for  $200  and  cost,  and  defendant  appealed  to  this  court,  and 
assigns  the  following  errors : 

1.  The  court  erred  in  not  dismissing  the  appeal. 

2.  The  court  erred  in  retaining  jurisdiction  of  the  case. 

3.  In  impaneling  a  jur}^ 

4.  In  admitting  improper  evidence  on  the  part  of  plaint- 
iff. 

5.  In  excluding  proper  evidence  on  the  part  of  defendant. 

6.  In  giving  improper  instructions  on  the  part  of  plaintiff. 
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7.  In  refusing  proper  instructions  on  tKe  part  of  defend- 
ant. 

8.  In  refusing  a  new  trial. 

9.  In  overruling  the  motion  in  arrest. 

10.  In  rendering  judgment  for  plaintiff. 

The  proceedings  in  the  other  cases  were  similar  to  the 
above.  The  other  appellees  were  owners  of  the  land,  and 
tlie  damages  were  different  in  the  different  cases.  The 
cases  were  heard  before  Gale,  judge,  at  May  term,  1856,  of 
the  Peoria  circuit  court. 

"Wead  and  Williamson,  for  appellant.  I^.  H.  Purple, 
for  appellees. 

ScATES,  C.  J.  The  eight  foregoing  defendants  were 
owners  of  land  on  the  route  of  a  state  road,  each  of  whom 
appealed  from  the  award  of  damages  b}^  the  commission- 
ers. 

^The  act  of  11th  February,  1853  (Acts  1853,  p.  p308] 
194),  provided  for  the  location  and  establishment  of 
a  state  road  from  Peoria  to  Rock  Island.  AVhen  reviewed, 
located  and  reported  by  the  commissioners,  the  road  was 
established  by  the  act,  and  the  damages  assessed  became 
payable  absolutely.  Xo  discretion  was  left  to  be  exercised 
by  the  county  court  or  board  of  supervisors. 

This  proceeding  has  been  resisted  in  the  court  below  and 
here  upon  the  supposition  that  the  county  authorities  pos- 
sessed the  powers  and  discretion  conferred  by  the  thirty- 
eighth  section  of  the  law  in  relation  to  roads  (Eev.  Stats. 
p.  4:9,^,  sec.  38),  and  that  the  proceedings  to  establish  a 
public  road  must  be  under  that  act.  But  we  regard  the 
proceeding  as  being  wholly  under  the  act  of  1853,  and 
independent  of  the  judgment  of  the  county  court.  Their 
jurisdiction  and  authority  is  that  of  passive  obedience  in 
carrying  the  act  into  effect  by  paying  the  damages  which 
may  be  assessed,  and  causing  the  road  to  be  opened  by  the 
supervisors,  as  established  by  the  viewers  under  the  act. 

There  was  no  necessity,  therefore,  on  the  part  of  the  land- 
holders to  show  an  order  of  the  county  court  establishing 
the  road,  for  that  was   done  by  the  act.     ISTor  could  the 
court  defeat  it  by  a  refusal  to  pay  the  damages;  they  be- 
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came  due  and  pa3'able  as  matter  of  debt  when  duly  assessed, 
and  the  count}^  court  could  not  lawfully  withhold  them. 
People  ex  rel.  Jllggins  v.  The  City  of  Chicago^  18  111.  R.  276. 
The  County  of  Sangamon  v.  Brown  et  al.  13  111.  R.  207,  was 
a  proceeding  under  the  thirty-eighth  section  of  the  general 
law,  giving  the  power  to  the  county  court  to  locate  and  es- 
tablish roads,  and,  therefore,  unlike  this,  the  act  established 
this  road.  The  commissioners  were  empowered  both  to  lo- 
cate it  and  assess  the  damages  done  to  owners  of  land  over 
which  they  located  it.  This  they  did  and  reported  to  the 
county  courts.  (See  Acts  1853,  p.  195,  sees.  2,  3,  4,  5.) 
Section  6  required  counties  to  pay  the  damages  so  assessed, 
and  section  7  required  the  road  so  located  to  be  opened  and 
worked  as  a  public  highway.  Section  6  also  allowed  ap- 
peals to  be  taken  as  then  j^rovided  by  law  for  laying  out 
roads  and  appraising  damages. 

This  must  be  done  under  the  provisions  of  the  thirty- 
eighth  section  of  Revised  Statutes,  title  Roads,  p.  488,  for 
the  act  in  relation  to  the  "  Right  of  Way,"  cap.  92,  so  far 
as  public  highways  are  concerned,  is  repealed  in  the  matters 
of  assessing  damages,  as  held  in  The  County  of  Sangamon 
V.  Brown  et  al. 

The  thirt3'-eighth  section  has  prescribed  no  particular 
mode  or  time  of  appealing.  The  fourth  section  of  the  act  in 
relation  to  the  "  Right  of  Way"  (Rev.  Stats,  p.  478)  provided 
for  taking  appeals  in  such  cases  in  the  same  manner, 
[*369]  etc.,  as  from  "-^justices  of  the  peace.  But  that  act 
is,  as  to  public  highvrays,  repealed  by  the  act  in  re- 
lation to  "roads,"  in  the  following  chapter,  which  makes 
other  and  specific  provision  for  public  higliways,  and,  in 
general  terms,  simply  gives  an  appeal  from  the  decisions  of 
the  commissioners'  court,  without  prescribing  in  what  man- 
ner it  shall  be  taken.  This  is  the  state  of  the  law  in  rela- 
tion to  takmg  appeals  in  cases  of  laying  out  roads  and 
appraising  damages. 

The  act  of  1853,  under  which  these  proceedings  are  had, 
simply  provides  for  an  appeal,  as  now  provided  by  law,  in 
such  cases. 

How,  then,  should  appeals  be  taken?  Doubtless  an  ap- 
peal taken  in  the  mode  prescribed  for  taking  appeals  from 
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justices  of  the  peace  would  be  a  valid  mode  of  exercising 
that  right.  But  we  can  not  say  that  it  is  the  indispensable 
mode,  under  section  38  of  Kevised  Statutes,  and  the  sixth 
section  of  the  act  of  1853. 

There  are  many  modes  in  which  the  right  of  appeal  may 
be  exercised ;  and,  among  them,  we  can  not  deny  the  circuit 
court  jurisdiction  of  the  case,  in  the  mode  adopted  here,  of 
filing  certified  copies  of  the  proceedings  of  the  commis- 
sioners to  view,  locate  and  assess  damages.  The  giving  of 
bond  and  sureties  is  not  essential,  in  all  cases,  as  part  of  an 
appeal,  but  only  in  those  cases  in  which  it  is  required  by 
statute,  or  by  the  order  of  the  court,  allowing  the  ajjpeal 
in  cases  where  the  court  possesses  power  to  prescribe  such 
terms.  ISTone  have  been  prescribed  by  statute,  or  order  of 
court  in  this  case,  and  we  can  not,  therefore,  deny  or  oust 
the  jurisdiction. 

As  the  county  has  no  power,  discretion  or  judgment  to 
refuse  payment  of  the  damages,  or  to  open  the  road  as  lo- 
cated, the  defendant  is  absolutely  entitled  to  the  amount, 
and  may  have  judgment  therefor. 

The  eight  foregoing  cases  were  all  under  the  same  pro- 
ceedins',  beini*-  different  owners  on  the  route  of  the  same 
highway.  The  only  difference  is,  that  in  the  first  case 
against  John  Harvey,  no  damages  were  allowed  him  by  the 
commissioners.  From  this  refusal  to  allow  him  damages, 
his  right  of  appeal  was  as  complete  as  each  of  the  others 
to  whom  different  sums  had  been  awarded  by  the  commis- 
sioners. 

Judgment  will  be  affirmed  in  each  case  for  the  amount 

recovered  in  the  circuit  court. 

Judgment  affirmed. 


*Maky  L.  Petees  et  al.  v.  John  J.  Spillman.  [*3Y0] 
Appeal  from  Tazewell. 

Construction  of  will. —  A  will  wMch  bequeaths  all  the  property  of 
the  testator,  real  and  personal,  wheresoever  it  may  be,  carries  with  it 
property  acquired  after  its  publication,  without  a  repetition  of  any  for- 
malities. 

The  question  in  relation  to  a  bequest,  in  such  cases,  is  one  of  intention, 
not  of  power. 
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This  was  an  action  of  ejectment,  brought  by  the  heirs 
at  laAV  of  Onslow  Peters,  bv  their  next  friend,  John  Hamlin. 
The  cause  was  submitted  to  the  court,  Powell,  judge,  pre- 
sidino-,  without  the  intervention  of  a  iury.  The  court  found 
for  the  defendant,  Spillman,  and  the  plaintiff  appealed. 

The  plaintiffs  offered  in  evidence,  and  proved  upon  the 
trial  of  this  cause,  a  regular  chain  of  title  from  the  United 
States  to  Onslow  Peters,  the  ancestor  of  the  plaintiffs,  the 
said  deed  having  been  made  to,  and  the  title  vested  in,  thr 
said  Onslow  Peters,  on  the  10th  day  of  January,  a.  d.  1855. 

The  plaintiffs  then  offered  in  evidence  the  will  of  Onslow 
Peters,  dated  the  13th  day  of  September,  a.  d.  1838,  and 
which  said  will  was  duly  proved  and  admitted  to  record  on 
the  11th  day  of  March,  a.  d.  1850,  which  said  will  and  the 
probate  thereof  are  as  follows,  to  wit: 

"  I,  Onslow  Peters,  do  make  and  publish  this  my  last  will 
and  testament,  hereby  revoking  all  former  wills  by  me  made. 

"  I  bequeath  all  my  property,  real  and  personal,  whereso- 
ever the  same  may  be,  to  my  beloved  wife,  Hannah  P. 
Peters. 

"  I  appoint  my  said  wife  the  executrix  of  this  my  last  will 
and  testament.  My  will  is,  that  my  said  wife  shall  not  be 
required  to  give  any  bond  or  security  to  the  judge  of  pro- 
bate for  the  faithful  execution  of  the  duties  of  executrix. 

"  Ix  WITNESS  WHEKEOF,  I  havc  hcrcunto  set  my  hand  and 
seal,  this  13th  day  of  September,  a.  d.  1838." 

Plaintiffs  then  proved  that  Onslow  Peters  died  on  the 
28th  day  of  February,  a.  d.  1856.  Hannah  P.  Peters,  wife 
of  the  said  Onslow  Peters,  died  on  the  Gth  day  of  October, 
A.  D.  1856.  Previous  to  her  death,  the  said  Hannah  P. 
Peters,  claiming  under  the  will  of  the  said  Onslow  Peters, 
as  devisee  in  said  will,  to  be  the  owner  in  fee  of  all  the  real 
estate,  as  well  as  personal,  of  which  the  said  Onslow  died 
seized,  as  well  that  which  he  acquired  subsequent  to  the 
date  of  said  will  as  that  which  was  acquired  prior  to  said 
will,  on  the  27th  day  of  September,  a.  d.  1856,  made 
[*371]  her  last  will  and  testament,  *which  was  duly  proved 
and  admitted  to  record  on  the  11th  day  of  October, 
,\.  D.  1856,  which  said  will  and  the  probate  thereof  is  as  fol- 
lows, to  wit: 
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I,  Hannah  P.  Peters,  wido^y  of  the  late  Onslow  Peters, 
deceased",  of  the  city  of  Peoria  and  state  of  Illinois,  being 
of  sound  mind  and  memory,  do  make  and  publish  this  my 
last  will  and  testament,  revoking  and  annulling  all  others 
by  me  made : 

1st.  It  is  my  will  that  all  my  just  debts  and  that  raj 
funeral  expenses  be  fully  paid ;  also,  that  the  just  debts  of 
my  late  husband,  Onslow  Peters,  be  fuUy  paid  and  dis- 
charged, and  to  that  end  hereby  authorize  and  empower 
my  executors  hereinafter  named,  or  the  survivor  of  them,  to 
sell  and  convey  such  of  my  real  and  personal  estate  as  may 
be  necessary  to  fully  pay  said  indebtedness,  except  such  real 
estate  as  is  herein  conveyed  to  John  Hamhn,  in  trust  for  my 
son,  Hugh  Peters. 

2d.  I  give  and  devise  unto  John  Hamlin,  aforesaid,  of  the 
city  of  Peoria,  Illinois,  and  his  successor  hereinafter  pro- 
vided for,  the  following  described  real  estate,  situate  in  the 
county  of  Peoria,  and  state  of  Illinois,  to  wit :  All  of  my 
right,  title  and  interest  in  and  to  the  southeast  quarter  of 
section  number  seventeen  (lY),  in  township  number  eight 
(8)  north,  range  number  eight  (8)  east,  in  said  county,  con- 
taining twenty-two  acres  or  thereabouts,  and  on  part  of 
which  is  now  situated  Thomas  S.  Dobbin's  distillery,  upon 
and  for  the  trusts,  intents,  purposes,  and  with  and  subject  to 
the  powers  and  provisos  hereinafter  mentioned  and  expressed 
of  and  concerning  the  same,  that  is  to  say,  upon  trust  in  the 
first  place,  that  the  said  John  Hamlin  or  his  successor  shall 
do  by,  and  out  of  the  rents  and  profits  of  the  said  premises 
duly  satisfy  and  pay  at  all  times  and  seasons  hereafter,  all 
taxes  and  charges  as  shall  be  legally  assessed  upon  said  land, 
or  otherwise  become  legally  chargeable  upon  the  same. 
And  also,  that  the  said  John  Hamlin,  or  his  successor,  shall, 
during  all  the  time  and  continuance  of  this  trust,  collect  all 
rents  due  on  said  land  by  leases  now  outstanding,  or  by  such 
other  leases  of  any  part  or  all  of  said  premises  as  hereafter 
may  be  made  by  said  John  Hamlin,  or  his  successor,  of  said 
premises,  and  to  that  end  I  hereby  authorize  and  empower 
the  said  John  Hamlin,  or  his  successor,  to  take  the  sole 
charge  of  said  premises  not  already  leased ;  to  renew  all  such 
leases  that  are  now  unexpired  of  such  premises,  or  any  part 
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thereof,  when  the  same  shall  expire,  and  generally  in  his 
discretion,  and  the  discretion  of  his  successor  aforesaid,  to 
make  the  best  disposition  hv  way  of  lease  or  leases  of  said 
premises,  or  any  part  thereof,  for  the  purpose  of  procuring 
the  greatest  amount  of  yearly  income  from  the  same,  in 

furtherance  of  the  trust  hereinafter  described,  and 
[*3T2]  upon  further  trust  that  the  *said  John  Hamlin,  or 

his  successor,  shall  and  do  hold  and  use  all  the  net 
income  of  said  premises,  first  for  the  support  and  mainte- 
nance and  comfort  of  my  son,  Hugh  Peters,  for  and  during 
his  natural  life,  and  from  time  to  time  as  sliall  be  necessary, 
and  in  his  the  said  John  Hamlin  or  his  successor's  discre- 
tion, ])ay  all  or  such  part  of  said  net  income  of  said  premises 
as  shall  be  necessary  for  the  support,  maintenance,  subsist- 
ence and  comfort  of  the  said  Hugh  Peters  during  his  natural 
life ;  and  my  will  is,  and  I  do  hereby  direct,  that  the  said 
John  Hamlin,  or  his  successor,  shall,  and  do,  from  and  after 
the  decease  of  my  said  son,  Hugh  Peters,  and  after  paying 
all  expenses  of  the  last  sickness  and  funeral  expenses  of  the 
said  Hugh  Peters,  out  of  the  net  income  of  said  premises,  pay 
all  the  remaining  surplus  fund  or  funds  in  equal  proportions 
to  my  remaining  suryiying  children  and  their  heirs  (except 
as  hereinafter  proyided),  and  deliyer  oyer  to  said  suryi^^ng 
children  and  their  legal  representatives  the  said  premises,  so 
far  as  the  said  John  Hamlin,  or  his  successor  aforesaid,  can 
or  shall  control  the  same,  in  the  possession  of  the  said  prem- 
ises, and  also  deliyer  oyer  to  them  or  their  legal  representa- 
tiyes  all  titles,  deeds,  leases,  vouchers  and  papers  connected 
therewith ;  and  it  is  my  will  that  the  said  surplus  and  the 
said  premises  descend  equally  to  my  remaining  children  and 
their  heirs  forever,  except  as  hereinafter  provided.  Should 
the  said  John  Hamlin,  from  any  cause,  not  accept  the  trust 
lierein  created,  or  should  he  die,  resign,  or  from  any  cause 
be  incapacitated  to  act  as  such  trustee,  it  is  my  will  that  the 
judge  of  the  circuit  court  of  said  Peoria  county,  and  state  of 
Illinois,  shall  appoint  some  fit  and  proper  person  to  act  as 
such  trustee,  and  stand  seized  of  the  premises  above  described 
in  as  full  and  complete  a  manner  as  said  John  Hamlin  will 
or  can  have  by  virtue  of  this  will,  and  with  all  the  powers, 
rights  and  duties  herein  conferred  upon  the  said  John  Ham- 
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lin,  and  that  the  said  judge  shall  fill  any  vacancy  or  vacan- 
cies that  shall  or  may  happen,  by  reason  of  there  being  no 
trustee  to  carry  out  the  trust  above  referred  to. 

3d.  I  give,  devise  and  bequeath  all  my  estate,  real  and 
personal,  subject  to  the  trust  aforesaid,  of  whichever  kind  or 
nature,  or  wheresoever  situated,  unto  my  children,  Mary  L. 
Peters,  Onslow  Peters,  Hannah  B.  Peters,  Eugene  P.  Peters, 
and  my  son-in-law,  George  S.  Blakeley,  to  them  and  their 
heirs  forever,  to  be  divided  equally  between  them  —  share 
and  share  ahke  —  except  it  is  my  wiH  that  the  share  of  the 
said  George  S.  Blakeley  shall  be  for  his  natural  life  only, 
and  from  and  after  his  decease  shall  descend  in  equal  parts 
to  my  surviving  children,  their  heirs  and  legal  rej)resenta- 
tives  forever. 

*ttth.  It  is  my  will  that  my  son,  Onslow  Peters,  [*373J 
shall  not,  in  any  manner,  directly  or  indirectly,  have 
the  control  or  use  of  all  or  any  part  of  the  share  of  my 
estate  herein  devised  to  him,  or  that  he  may  be  entitled  to 
by  virtue  of  this  will,  either  from  the  decease  of  said  Hugh 
Peters  or  otherwise,  until  he  shall  have  attained  the  age  of 
twenty-five  years,  except  in  manner  following :  I  hereby 
empower  the  said  John  Hamlin,  or  his  successor,  in  the 
trust  hereinbefore  created,  to  take  full  and  complete  charge 
and  control  of  the  share  that  my  said  son,  Onslow,  shall  be 
entitled  to  by  virtue  of  this  will,  until  the  said  Onslow  shall 
arrive  at  the  age  of  twenty-five  years,  and  shall  lease  the 
real  estate  and  make  loans  of  any  money  that  may  be  a 
portion  of  said  share,  until  he,  the  said  Onslow,  shall  arrive 
at  the  age  of  twenty-five  years,  and  shall  pay  over  to  him 
all  the  net  income  derived  therefrom,  after  deducting  all 
legal  charges  and  expenses  arising  out  of  and  from  the 
charges  and  control  of  his  said  share,  and  when  he  shall 
arrive  at  the  said  age  of  twenty-five  years  his  said  share 
shall  be  subject  to  his  sole  control  and  use  forever,  and  the 
said  trustee  will,  upon  his  arriving  at  said  age,  make  full 
and  complete  settlement  with  him,  the  said  Onslow,  and  de- 
liver to  him  all  papers,  vouchers  and  moneys  to  him  belong- 
ing, and  shall,  from  time  to  time,  until  my  said  son  shall 
arrive  at  the  age  of  twenty-five  years,  pay  to  him  the  said 
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net  income  arising  from  his  said  share,  as  fast  as  the  same 
shall  be  collected,  if  required. 

5th.  I  hereby  constitute  and  appoint  my  son-in-law, 
George  S.  Blakeley,  and  John  Hamlin,  and  the  survivor  of 
them,  executors  and  executor  of  this  my  last  will  and  tes- 
tament. 

That  the  plaintiifs  in  this  suit  were  the  heirs  and  only 
heirs  at  law  of  the  said  Onslow  Peters  and  Hannah  P. 
Peters. 

ScATES,  C.  J.  On  the  13th  day  of  September,  1838,  O. 
Peters  made  and  published  his  will,  containing  the  follow- 
ing devise : 

"  I  bequeath  all  m}^  property,  real  and  personal,  whereso- 
ever the  same  may  be,  to  my  beloved  wife,  Hannah  P; 
Peters." 

She  was  appointed  sole  executrix,  and  not  required  to  give 
security  as  such.  After  the  publication  of  the  will  the  tes- 
•  tator  acquired  the  land  in  controversy. 

The  only  question  is,  whether  this  after-acquired  land 
passed  by  the  will? 

The  power  to  dispose  of  and  convey  land  by  will  is  a 
statutory  and  not  a  common  law  power,  and  must,  there- 
fore, depend  for  its  extent  upon  legislative  intention,  as  in- 
dicated by  and  contained  in  the  frame  of  the  act.  The 
English  acts,  32  Henry  VIIL,  and  34  and  35  Henry  YHI., 
and  I  presume  it  is  so  in  those  states  of  the  Union 
[*374]  which  have  adopted  these  *acts  in  substance,  did  not 
dispense  with  the  common  law  requisite  of  seizin  to 
enable  a  party  to  conve}^  which  was  as  essential  by  will  as 
by  deed.  Under  those  statutes  it  was,  therefore,  a  question 
of  power,  and  it  was  held  that  a  testator  could  not  pass 
after-acquired  lands  without  a  republication  of  his  will,  with 
proper  language  to  include  such  lands,  and  with  all  the 
solemnities  esseijtial  to  the  original  execution  and  publica- 
tion of  his  will. 

In  Willis  et  al.  v.  Watson  et  al.  4  Scam.  K.  64,  w^e  have 
settled  the  true  construction  of  our  statute  of  wills  (Pev. 
Stats,  p.  536,  sec.  1)  and  conveyances  (id.  p.  102,  sec.  1),  as 
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enabling  a  testator  to  convey  by  will  after-acquired  lands 
"without  republication.  It  is,  therefore,  a  mere  question  of 
intention  in  the  testator  to  pass  such  lands,  and  not  a  ques- 
tion of  power  when  the  intention  is  clear.  The  authorities 
referred  to  by  plaintiffs  (7  Johns.  E.  394;  9  id.  312,  and  2  J. 
J.  Marsh.  R.  503)  respect  the  question  of  power,  and  have 
no  application  here.  The  will  is  simple,  plain,  short  and 
explicit.  He  gives  all  his  property,  real  and  personal, 
wheresoever  the  same  may  be.  The  intention  here  is  plain 
and  can  not  be  mistaken,  and  the  power  existed  to  carry 
that  intention  into  effect. 

There  is  no  ambiguity  in  the  language,  neither  is  there 
any  doubt  or  confusion  growing  out  of  the  condition  and 
circumstances  of  testator,  devisee  or  the  subject-matter  of 
the  devise,  which  calls  for  explanation  of  testator's  inten- 
tion, either  by  parol  or  other  testimony.  We  need  not, 
therefore,  resort  to  the  written  memorandum  of  12th  Jan- 
uary, 1S56,  nor  pass  upon  its  competency.  When  such  dif- 
ficulties are  presented,  the  excellent  rules  laid  down  in 
Wigram's  Treatise  on  AYills  will  aid  essentially  to  remove 
all  difficultv.  See  1  Greenlf.  Ev,  sec.  287,  and  note  3.  We 
can  not  entertain  a  doubt  that  this  land  passed,  by  the  de- 
vise in  O.  Peters'  will,  to  Mrs.  Peters,  and  which  did  not 
descend  to  the  plaintiffs,  as  heirs  at  law  of  O.  Peters,  in 
which  right  they  have  deraigned  title, 

Judgment  affirmed.. 


*James  Lindsay  et  al.  v.  Geoege  L.  Davenpoet  et  al.  [*375] 
Appeal  from  Rock  Island. 

Deed  —  Error  in  description — When  equity  will  reform. —  A  court  of 
equity  %vill  reform  a  deed  in  which  a  mistake  was  made  in  the  descrip- 
tion of  the  premises  intended  to  be  conveyed,  although  more  than 
twenty  years  have  elapsed  since  its  execution,  and  both  the  parties  to 
it  are  deceased,  where  no  rights  of  thhd  persons  have  intervened,  the 
heirs  of  the  original  parties  being  the  litigants. 

This  was  a  suit  in  equity  commenced  in  the  Pock  Island 
circuit  court  by  George  L.  Davenport,  Bailey  Davenport 

Cited:  42  111.  119.   .See  Ruffner  v.  McConnell,  17  111.  212,  note. 
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and  Susan  M.  Goldsmith,  devisees  under  the  will  of  George 
Davenport,  deceased,  against  James  Lindsay  and  others, 
heirs  of  Thomas  Lindsa}^,  deceased,  to  correct  a  mistake  m 
a  deed,  and  to  enjoin  certain  actions  of  ejectment. 

On  the  12th  day  of  June,  1S35,  George  Davenport  sold 
to  Thomas  Lindsay  his  claim  to  the  southeast  fractional 
quarter  of  section  36,  in  township  18  north,  range  2  west, 
of  the  fourth  principal  meridian,  together  with  the  fraction 
in  front  of  it,  and  between  it  and  the  Mississippi  river,  and 
executed  unto  Thomas  Lindsay  a  quitclaim  deed  therefor. 
By  a  mistake  of  the  draughtsman,  this  deed  was  made  to 
describe  the  ^' nor^thioest^^  fractional  quarter  of  said  section 
36,  instead  of  the  '•'■  southeast''''  quarter  of  said  section,  which 
last  was  the  tract  intended  to  be  described  therein.  This 
deed  of  June  12,  1835,  from  George  Davenport  to  Thomas 
Lindsay,  was  as  follows,  viz. : 

"Kxow  ALL  MEN  BY  THESE  PRESENTS,  That  Gcorge  Davcu- 
port,  of  Eock  Island  county,  in  the  state  of  Illinois,  for  and 
in  consideration  of  the  sum  of  $200,  to  him  in  hand  well 
and  truly  paid  by  Thomas  Lindsay,  of  Farnhamsburgh,  in 
the  state  of  Illinois,  at  and  before  the  sealing  and  delivery 
hereof,  the  receipt  whereof  is  hereby  acknowledged  by  the 
said  George,  who  thereof  doth  acquit  and  forever  discharge 
the  said  Thomas,  his  heirs,  executors  and  administrators,  by 
these  presents,  has  released  and  forever  quitclaimed,  and 
by  these  presents  does  release  and  forever  quitclaim,  unto 
the  said  Thomas  Lindsay,  and  his  heirs  and  assigns,  all  the 
estate  and  estates,  shares,  purports  and  dividends,  rights, 
title,  interests,  property,  claims  and  demands  whatsoever,  of 
him,  the  said  George  Davenport,  in  law  or  equity,  or  other- 
wise howsoever,  of,  in,  to  or  out  of  all  that  tract  or  parcel 
of  land,  known  and  designated  as  the  northwest  fractional 
quarter  section  number  thirty-six  (36),  in  township  eighteen 
(18),  of  the  second  range  of  townships  west  of  the  fourth 
principal  meridian,  containing  one  hundred  and  ten  and 
eighty-five  one-hundredths  acres.  Also,  all  the  frac- 
[*3T6]  tional  tract  or  -parcel  of  land  lying  between  the 
aforesaid  described  tract  and  the  Mississippi  river, 
containing  five  and  seven  one-hundredths  acres  (in  the  actual 
possession  and  seizin  of  the  said  George  Davenport  now 
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being),  the  aforesaid  lands  being  situated  in  the  state  of 
Illinois,  to  have  and  to  hold  all  and  singular  the  premises 
hereby  remised  and  released,  or  mentioned,  or  intended  so 
to  be,  with  the  appurtenances,  unto  the  said  Thomas  Lind- 
say, his  heirs  and  assigns,  to  the  only  proper  use  and  behoof 
of  the  said  Thomas  Lindsay,  his  heirs  and  assigns,  forever ; 
so  that  neither  the  said  George  Davenport,  his  heirs  nor 
assigns,  nor  any  other  person  or  persons  whosoever,  law- 
full}^  claiming,  or  to  claim  by,  from  or  under  him,  the  said 
George,  shall,  or  may,  at  an}^  time  or  times  hereinafter, 
have,  claim,  challenge  or  demand,  any  estate,  right,  title  or 
interest  of,  in,  to,  or  out  of  the  said  tract  or  parcel  of  land 
hereby  remised,  released  or  mentioned,  or  intended  so  to  be, 
with  the  ajDpurtenances,  or  any  part  or  parcel  thereof,  but 
thereof  and  therefrom  shall  and  will  be  utterly  excluded, 
and  forever  debarred  by  these  presents. 

"In  witness  whekeof.  The  said  George  Davenport  has 
hereunto  signed  his  name  and  affixed  his  seal,  this  12th  day 
of  June,  Anno  Domini  1835,  at  Eock  Island,  in  Eock  Island 
county,  in  the  state  of  Illinois. 

"Geokge  Davenport,    [seal.] 

"  In  presence  of  J.  Emmerson." 

This  deed  was  not  acknowledged,  and  was  not  recorded 
until  ]May,  1854.  It  is  conceded  that,  at  the  date  of  this 
deed,  George  Davenport  had  only  what  was  called  a  squat- 
ter's claim  to  the  said  southeast  fractional  quarter  of  said 
section  36  —  the  tract  which  was  intended  to  be  described 
in  said  deed. 

At  the  ISTovember  term,  1854,  of  the  Eock  Island  circuit 
court,  James  Lindsay  and  others,  heirs  of  Thomas  Lindsay, 
instituted  ejectment  suits  for  the  possession  of  said  north- 
west fractional  quarter  of  section  thirty-six  (36),  against  the 
devisees  of  George  Davenport,  deceased.  This,  it  is  alleged, 
is  the  first  claim  ever  made  by  said  Thomas  Lindsay,  or  his 
heirs,  under  said  quitclaim  deed,  to  the  said  northwest  frac- 
tional quarter  section,  or  any  part  thereof. 

The  complainants  thereupon  filed  their  biU  in  equity, 
alleging  that  it  was  the  intention  of  the  parties  to  this  deed 
to  describe  the  "  southeast "  fractional  quarter  of  said  sec- 
tion 36,  and  not  the  "  northwest"  fractional  quarter  thereof ; 
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and  that  the  word  "northwest"  was  inserted  therein  instead 
of  the  word  "  southeast,"  through  the  mistake  and  inadvert- 
ence of  the  draughtsman.  Complainants  praj"  to  have  this 
mistake  corrected,  and  to  have  said  ejectment  suits  enjoined. 

James  Lindsay,  and  others,  thereupon  filed  their  cross- 
bill, praying  that  said  George  L.  Davenport,  and 
[*377]  others,  be  required  "to  convey  said  northwest  frac- 
tional quarter  section  to  them,  as  heirs  of  Thomas 
Lindsay,  deceased. 

George  Davenport  died  in  July,  1845,  leaving  the  com- 
plainants his  devisees.  Thomas  Lindsay  died  in  September, 
1839,  leaving  the  Lindsays  named  in  cross-bill  his  heirs. 

George  Davenport  never  had  title  to  the  southeast  frac- 
tional quarter  of  section  36.  In  1845  he  acquired  title  by 
purchase  to  the  northwest  fractional  quarter  of  said  section. 
In  1835  George  Davenport  occupied  said  southeast  frac- 
tional quarter,  and  had  possession  thereof  under  a  squatter's 
claim,  until  he  relinquished  the  same  to  Thomas  Lindsay. 

The  evidence  of  complainant  shows  conclusively  that 
there  was  a  mistake  in  the  description  of  the  land  in  the 
deed  from  Davenport  to  Lindsay. 

In  the  first  place,  there  is  strong  evidence  of  the  mistake 
in  the  deed  itself.  It  goes  on  to  describe  said  northwest 
fractional  quarter  section,  and  then  to  describe  a  "  fractional 
tract  or  parcel  of  land  lying  between  the  aforesaid  de- 
scribed tract  and  the  Mississippi  river,  containing  five  and 
seven  one-hundredths  acres."  Between  the  northwest  frac- 
tional quarter  of  said  section  36  and  the  Mississippi  river 
there  is  no  such  tract,  but  between  the  southeast  fractional 
quarter  of  said  section  and  the  Mississippi  river  there  is 
precisely  such  a  tract.  This  appears  from  the  plats  of  the 
lands  in  dispute,  and  also  from  the  testimony  of  the  witnesses 
sworn  on  the  part  of  complainants. 

It  is  further  proved  that,  at  the  time  this  deed  was  exe- 
cuted, Thomas  Lindsay  was  living  on  said  northwest  frac- 
tional quarter  section  as  the  tenant  of  George  Davenport; 
that  immediately  after  purchasing  said  claim  he  moved  from 
said  northwest  fractional  quarter  on  to  said  southeast  frac- 
tional quarter,  and  continued  to  live  thereon  until  he  was 
dispossessed  by  a  floating  pre-emption;  that  he  repeatedly 
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told  various  persons  that  he  had  purchased  said  George 
Davenport's  claim  to  said  southeast  fractional  quarter,  for 
the  sum  of  $200,  and  that  he  had  received  a  relinquishment 
or  quitclaim  therefor;  that  he  never  made  any  claim  to  said 
northwest  fractional  quarter  section,  and  never  attempted 
to  collect  rent  of  tenants  living  thereon ;  that  Lindsay  gave 
Davenport  but  $200  for  the  claim  he  purchased,  and  that, 
at  the  time  of  this  transaction,  said  northwest  fractional 
quarter  was  worth  five  or  six  hundred  dollars  or  more. 

Charles  H.  Case  swears:  I  knew  Thomas  Lindsay,  de- 
ceased, when  he  lived  in  a  house  now  standing  on  the  north- 
west fractional  quarter  of  section  36.  George  Davenport 
was  his  landlord.  He  occupied  it  several  months, 
and  then  *moved  to  a  house  that  he  built  on  the  east  [*378] 
half  of  the  same  section.  He  resided  in  Davenport's 
house  during  the  spring,  smnmer  and  autumn  of  1835.  I  had 
a  conversation  with  Thomas  Lindsay  respecting  his  purchase, 
in  the  year  1835,  of  the  east  half  of  said  section  36.  He 
said  he  bought  of  Col.  George  Davenport  for  $200.  Lie 
resided  on  said  section  36  three  or  four  years,  and  then 
moved  to  Iowa.  I  had  frequent  conversation  with  Thomas 
Lindsay  respecting  his  claim  or  title  to  lands  in  said  section. 
He  claimed  the  southeast  fractional  quarter  of  said  section. 
He  never,  to  my  knowledge,  claimed  or  pretended  to  liave 
title  to  any  other  portion  of  said  section.  He  told  me  he 
had  a  kind  of  quitclaim  deed  for  the  east  half  of  said  sec- 
tion from  Col.  Davenport.  There  is  no  fractional  tract  or 
parcel  of  land  between  the  said  northwest  fractional  quar- 
ter of  said  section  and  the  Mississippi  river.  There  is  a 
fractional  tract  or  parcel  of  land  between  the  southeast 
fractional  quarter  of  said  section  36  and  the  Mississippi 
river.  It  is  the  northeast  fractional  quarter  of  the  section. 
Col.  George  Davenport  did  exercise  acts  of  ownership  over 
said  southeast  and  northeast  fractional  quarters  of  section 
36  previous  to  June,  1835.  He  claimed  the  whole  by  squat- 
ter's claim. 

Miles  W.  Conway  swears :  I  resided  in  Col.  Davenport's 
house,  on  the  northwest  quarter  of  section  36,  from  April 
to  jSTovember,  1835.  I  paid  rent  to  Col.  Davenport.  I  knew 
Thomas  Lindsay.     He  resided  in  part  of  the  house  that 
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stood  on  the  northwest  fractional  quarter  while  I  lived 
there.  Thomas  Lindsay  never  claimed  rent  of  me  for  said 
house,  nor  insisted  that  he  was  the  landlord,  nor  asserted 
any  claim  to  said  northwest  fractional  quarter.  I  should 
have  been  willing  to  give  $500  for  the  claim  to  said  north- 
west fractional  quarter.  When  Lindsay  removed  he  vrent 
to  the  east  half  of  said  section. 

John  W.  Spencer  swears :  I  was  acquainted  with  Thomas 
Lindsay  from  the  spring  of  1835  until  his  death.  He  re- 
sided in  Col.  Davenport's  house,  on  the  northwest  fractional 
quarter  of  section  36,  in  the  summer  of  1835.  I  had  a  con- 
versation with  him  in  1836.  I  was  then  on  what  he  called 
the  nortlieast  quarter  of  said  section.  I  asked  him  if  tiiat 
was  the  piece  he  bought  of  Col.  Davenport ;  he  said  it  was. 
Either  directly  after  he  moved,  or  while  he  resided  on  the 
northwest  quarter,  he  put  a  house  on  the  east  half  of  said 
section,  and  about  on  the  dividing  line  between  the  south- 
east and  northeast  quarters.  I  think  Lindsa}^  resided  in  the 
Davenport  house  during  the  spring  and  summer  of  1835. 
When  he  left  that  house  he  moved  to  one  that  he 
[-379]  built  on  the  east  half  of  ""said  section  36.  He  con- 
tinued to  occupy  this  house  some  four  or  five  years,  I 
think.  I  never  knew  him  to  exercise  any  acts  of  ownership 
or  possession  on  said  northwest  quarter  after  he  moved  to 
the  east  half  of  said  section  36.  There  is  no  fractional  piece 
or  parcel  of  land  lying  between  tlie  northwest  fractional 
quarter  of  said  section  36  and  the  Mississippi  river. 

David  Hawes  swears:  I  knew  Thomas  Lindsay  from 
1835  until  the  time  of  his  death.  When  I  knew  him  he 
resided  on  the  northwest  fractional  quarter  of  section  36, 
township  18,  in  the  house  of  Col.  George  Davenport.  He 
afterward  went  to  reside  on  the  east  half  of  said  section. 
I  used  to  see  him  frequently.  I  never  heard  him  set  up  any 
claim  to  the  northwest  quarter  of  said  section. 

JaniQS  Cobb  swears :  I  boarded  with  my  brother-in-law 
in  the  house  of  Col.  Davenport,  from  August,  1835,  for 
several  years.  Col.  Davenport  owned  the  house,  and  rent 
was  paid  to  him.  In  the  summer  of  1835,  Thomas  Lindsay 
resided  there,  and  continued  there  from  four  to  six  weeks. 
I  remained  there  until  March,  1838.     I  occupied,  under  Col. 
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Davenport,  the  farm,  with  the  ferry  privilege  attached,  and 
I  paid  the  rent  to  him.  I  knew  Thomas  Lindsay  from  the 
autumn  of  1835  until  his  death.  "When  he  removed  from 
Davenport's  he  went  to  the  east  part  of  said  section.  He 
never  made  any  claim  on  me  for  rent,  or  possession  of  any 
part  of  the  said  northwest  fractional  quarter.  I  never 
heard  him  assert  any  claim  whatever  to  said  northwest 
fractional  quarter.  He  at  several  times  informed  me  that 
he  had  bought  two  fractional  pieces  of  land  from  Col. 
Davenport,  for  the  sum  of  $200.  One  hundred  dollars  was 
paid  by  himself,  with  the  assistance  of  Dr.  Emmerson,  and 
the  other  hundred  was  on  time.  He  was  then  putting  up  a 
hoiaee.  He  informed  me  that  he  was  putting  up  said  house 
on  the  land  or  claim  he  had  bought  from  Col.  Davenport. 
He  erected  said  house  on  the  east  half  of  said  section.  He 
removed  into  said  house  about  the  1st  of  October,  1835. 
He  told  me  he  had  a  quitclaim  deed  of  the  south  part  of 
the  two  fractions,  about  one  hundred  and  ten  acres.  I  mean 
the  southeast  fraction  of  the  two.  Lindsay  indicated  to 
me  that  Col.  Davenport  had  conveyed  to  him  the  soiltheast 
fractional  quarter  of  section  36,  township  18,  containing  one 
hundred  and  ten  acres  in  one,  and  five  acres  between  that 
and  the  river,  as  he  said. 

Jacob  Xorris  swears :  I  knew  James  Lindsay,  one  of  the 
defendants.  I  had  a  conversation  with  James  about  a  claim 
he  made  to  part  of  section  36.  It  was  while  David 
*Hawes  was  contending  for  the  fraction  south  of  the  [*3S0] 
road.  Lie  said  that  Howland,  of  Ottawa,  had  swin- 
dled his  father  out  of  the  one  hundred  and  ten  acres  north 
of  the  road,  and  he  thought  it  was  damned  hard  to  lose  the 
whole.  These  pieces  of  which  he  was  speaking  as  bought 
from  Col.  Davenport  lay  east  in  said  section  of  the  center 
north  and  south  line.  He  said  nothing  to  me  about  the 
pieces  west  of  the  line. 

David  B.  Sears  swears:  I  had  a  conversation  with 
Thomas  Lindsay,  in  respect  to  his  purchasing  a  claim  to  a 
portion  of  section  36.  I  think  it  was  in  the  summer  of 
1836,  at  his  house,  on  the  southeast  fractional  quarter  of 
said  section.  He  told  me  he  had  purchased  of  George 
Davenport  a   claim  to  said   southeast   fractional   quarter, 

439 


381  Lindsay  v.  Davenport.  [April, 

north  of  the  Indian  boundary  line,  and  the  northeast  frac- 
tional  quarter  of  said  section.  He  did  not  at  that  time,  or 
at  any  other  time,  that  I  know  of,  make  any  claim  to  any 
other  portion  of  said  section. 

John  H.  Case  swears :  I  was  acquainted  with  Thomas 
Lindsay  from  the  time  he  landed  here  with  his  family,  in 
the  spring  of  1835,  until  he  removed  to  Iowa,  and  saw  him 
frequently  after  he  removed  to  Iowa  until  the  time  of  his 
death.  I  was  intimately  acquainted  with  him  during  that 
time.  I  am  acquainted  with  the  section  lines  of  section 
36,  in  township  18  north,  range  2  west,  fourth  principal 
meridian.  I  had  a  conversation  with  Thomas  Lindsay  in 
regard  to  his  purchase  of  a  claim  to  a  portion  of  said  flec- 
tion 36.  I  think  it  was  the  day  after  his  purchase  from 
Mr.  Davenport.  He  told  me  he  had  so  purchased  tlie 
day  before,  and  stated  that  the  claim  ran  just  below  the 
upper  line  of  the  fence  which  belonged  to  Col.  Davenport, 
and  that  he  had  purchased  the  upper  or  east  portion  of  said 
section  north  of  the  Indian  boundar}''  Une.  The  line  he  in- 
dicated was  the  quarter  section  line  running  through  the  sec- 
tion north  and  south.  He  said  he  had  purchased  east  of 
said  line.  He  named  the  sum  he  paid  for  it,  but  I  can  not 
positively  state  it ;  one  or  two  hundred  dollars.  He  thought 
it  a  great  price.  This  was  sometime  in  the  summer  of  1835. 
I  think  he  said  it  was  a  deed  of  relinquishment,  a  quitclaim 
deed.  He  claimed  the  east  part  of  said  section,  between  the 
Indian  boundary  line  and  the  Mississippi  river,  as  the  claim 
which  he  had  bought  of  Col.  Davenport.  Said  Thomas  Lind- 
say afterward  went  and  lived  on  that  portion  of  said  section 
Avhich  he  said  he  had  bought  of  Col.  Davenport,  and  he 
built  a  house  at  the  upper  end  near  the  river,  near  the  line 
between  the  northeast  and  southeast  fractional  quarters  of 
said  section.     I  never  heard  Lindsay  make  any  claim  to  any 

portion  of  the  northwest  fractional  quarter  of  said 
[*381]  section.     At  the  time  of  ••the  conversation  alluded 

to  he  was  living  in  a  house  of  Col.  Davenport,  situ- 
ated on  the  northwest  fractional  quarter  of  said  section. 
He  said  he  rented  it  of  Col.  Davenport.  While  he  was  liv- 
ing in  Col.  Davenport's  house,  as  before  stated,  and  building 
his  own  house  on  the  east  part  of  said  section,  he  said  he 
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was  anxious  to  ^et  up  Ms  house  as  soon  as  possible,  in  order 
to  get  rid  of  paying  rent. 

Sheldon,  judge,  at  N'ovember  term,  1S56,  of  the  Rock 
Island  circuit  court,  by  his  decree,  directed  that  the  deed 
should  be  reformed,  and  that  the  defendants  named  in  the 
bill  should  be  enjoined  and  prohibited  from  further  prose- 
cuting their  said  several  actions  of  ejectment.  From  this 
decree  the  defendants  below  took  an  appeal. 

"Whitakee  and  Geant,  for  appellants.  J.  J.  Beaedslet, 
j!tlANNiNG  and  Meeeiman,  and  C.  E.  Putnam,  for  appellees. 

Caton,  J.  "We  have  rarely  had  a  case  of  real  importance, 
presenting  less  difficulties  in  its  decision  than  this.  The  law 
is  plain  and  well  settled,  and  the  facts  are  established  more 
satisfactorily  than  is  usually  the  case. 

The  bill  is  filed  to  reform  a  deed,  in  the  drawing  of  which 
a  mistake  was  made  in  the  description  of  the  premises  in- 
tended to  be  conveyed.  Although  the  deed  was  made 
twenty-two  years  ago,  and  both  the  original  parties  to  it 
are  deceased,  no  rights  of  third  persons  have  intervened  to 
embarrass  or  obstruct  the  operation  of  the  general  rule,  and 
the  controversy  is  between  the  heirs  of  the  original  parties 
alone. 

The  facts  clearly  established  are  simply  these:  In  1835 
Col.  Davenport  had  an  improvement,  with  a  dwelling-house 
upon  the  northwest  quai'ter  of  section  36,  with  a  squatter's 
claim  to  it.  He  also  claimed  in  the  same  right  the  south- 
east quarter  of  the  same  section,  north  of  the  Indian  bound- 
ar}^  Lindsay,  the  grantee  in  the  deed,  with  some  other 
tenants,  was  occupying  the  house  on  the  northwest  quarter, 
as  the  tenant  of  Davenport.  In  June  of  that  year,  and 
while  the  tenancy  continued,  Davenport  made  the  deed  in 
question  to  Lindsay,  for  $200.  The  land  described  in  the 
deed  is  the  northwest  quarter,  on  which  the  house  stood,. 
and  the  bill  alleges  that  the  parties  intended  that  the  deed 
should  describe  the  southeast  quarter  of  the  same  section, 
and  this  is  the  controversy.  ISTo  witness  heard  the  bargain 
between  the  parties,  and  the  declarations  of  Lindsay  and 
the  conduct  of  the  parties  are  relied  upon  to  establish  the 
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mistake.  There  is  no  proof,  nor  is  there  any  pre- 
P3S2]  tense,  that  Davenport  *ever  sold  more  than  one  tract 

of  land,  with  a  fraction,  to  Lindsay,  or  made  more 
than  one  deed  to  him.  There  can  be  no  doubt,  therefore, 
that  the  parties  intended  to  describe  in  this  deed  the  land 
which  Lindsay  had  actually  purchased  of  Davenport.  So 
that  when  we  are  satisfied  what  land  that  was,  we  know^  at 
once  whether  it  is  truly  described  in  the  deed.  It  is  impos- 
sible to  doubt  that  the  land  actually  purchased  by  Lindsay 
was  on  the  east  half  of  the  section,  and  that  he  never  sus- 
pected, up  to  the  time  of  his  death,  which  occurred  four 
years  after  he  made  the  purchase,  that  he  had  bought  or 
had  an}^  interest  in  the  northwest  quarter  of  the  section. 
This  is  shown  by  his  declarations,  made  to  various  witnesses, 
and  often  repeated  from  the  clay  of  the  date  of  the  deed  up 
to  the  very  time  of  his  death.  These  are  testified  to  by 
C.  H.  Case,  and  Copp  and  Xorris,  and  Sears  and  J.  H.  Case. 
The  very  next  day  after  he  purchased,  he  told  Case  that  he 
had  the  day  before  purchased  the  claim  of  Col.  Davenport, 
which  he  pointed  out  and  described  as  on  the  east  half  of 
the  section.  He  made  the  same  statements  in  substance,  at 
various  times,  to  the  other  witnesses.  Immediately  after 
the  purcliase  he  commenced  erecting  a  house  on  the  claim 
thus  pointed  out  as  having  been  purchased  by  him  of  Col. 
Davenport,  and  while  he  Avas  living  in  Col.  Davenport's 
house,  situated  on  the  northwest  quarter,  and  erecting  his 
own  on  the  east  half  of  the  section,  he  said  to  Mr.  Case  that 
he  was  anxious  to  get  up  his  own  house  as  soon  as  possible, 
in  order  to  get  rid  of  paying  rent.  If  this  is  true,  it  is 
simply  absurd  to  say  that  he  supposed  he  had  bought  the 
northwest  quarter,  on  which  the  house  in  which  he  was  liv- 
ing was  situated,  and  for  which  he  was  solicitous  to  avoid 
the  payment  of  rent  to  the  very  man  of  whom  his  heirs 
now  say  he  had  just  purchased  it,  and  further,  that  he  was 
building  and  improving  on  another  claim  of  Col.  Davenport, 
■claiming  it  as  his  own  by  purchase  from  Davenport.  Dur- 
ing the  four  years  which  he  lived,  after  this  purchase,  and 
living  for  some  time  after  the  purchase  on  the  east  half 
which  he  claimed  to  have  purchased  of  Davenport,  he  never 
was  known  to  set  up  any  pretense  of  claim  or  title  to  the 
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northwest  quarter,  but  during  all  that  time  saw  it  in  the 
possession  and  control  of  Davenport,  who  claimed  it  as  his 
own.  Xo-  claim  was  set  up  by  Lindsay  or  his  heirs  until 
nineteen  years  after  the  date  of  the  deed,  for  the  reason,  as 
they  say,  that  they  did  not  know  it  described  this  land.  To 
discuss  such  facts  as  are  here  proved,  for  the  purpose  of 
showing  that  Lindsay  supposed,  and  his  heirs  after  him, 
that  he  had  purchased  the  claim  of  Col.  Davenport  on  the 
east  half  of  the  section,  and  that  he  did  not  purchase  the 
northwest  quarter,  would  be  a  useless  waste  of  time. 
It  is  proved,  *beyond  a  doubt  or  question,  in  our  [^383] 
minds,  that  the  words  "  northwest "  were  inserted  in 
the  deed  by  mistake,  instead  of  the  words  "southeast." 
And  this  is  all  there  is  really  of  the  case.  I  shall  not  quote 
law  to  prove  that  equity  will  correct  such  mistakes  when 
clearly  proved,  and  the  rights  of  innocent  purchasers  have 
not  intervened  to  make  it  inequitable  to  do  so. 

In  the  argument  for  the  defense  a  point  is  made,  and 
urged  with  apparent  earnestness,  that  in  this  deed  there  is 
a  covenant  of  seizin,  which  is  an  estoppel  upon  the  com- 
plainants. An  estoppel  of  what,  I  ask?  Such  a  covenant 
may  estop  the  covenantor  from  setting  up  a  subsequently- 
acquired  title  against  his  deed,  but  it  is  the  first  time  I  ever 
heard  it  claimed  that  it  would  estop  a  court  of  equity  from 
reforming  a  deed,  so  as  to  make  it  what  the  parties  supposed 
it  was  and  intended  it  should  be.  The  complainants  here 
are  setting  up  no  title  whatever  to  the  land  sold,  but  they 
are  asserting  a  claim  to  the  land  not  sold,  and  they  ask  tliat 
the  deed  should  be  made  to  express  the  intention  of  the 
parties  at  the  time  it  was  made.  When  thus  corrected,  it 
becomes  obligatory  upon  the  parties,  as  they  intended  it 
should,  and  if  it  does  contain  a  covenant  of  title  when  the 
party  had  no  title,  his  heirs  may  he  liable  on  such  covenant, 
or  it  may  be  used  against  them  as  an  estoppel  in  a  proper 
case.  Here  the  doctrine  of  estoppel  has  no  application 
whatever. 

The  decree  of  the  circuit  court  was  right  and  must  be 
affirmed. 

Decree  affirmed. 
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Andrew  J.  Morton  v.  The  President  and  Trustees  of  the 

Town  of  Princeton. 

Error  to  Bureau. 

Violation  of  town  ordinance — Motive. —  If  a  town  ordinance  made 
it  a  penal  offense  to  ride  or  drive  any  horse  furiously,  in  any  street,, 
the  motive  of  a  person,  on  trial  for  offending  the  ordinance,  is  proper 
for  the  consideration  of  the  jury,  where  a  discretion  is  allowed  in 
fixing  the  punislmient. 

This  cause  was  tried  before  Leland,  judge,  and  a  jury,  at 
March  term,  1S55,  of  the  Bureau  circuit  court,  and  resulted 
in  a  verdict  and  judgment  against  the  plaintiff  in  error, 

finding  him  guilty  of  a  violation  of  the  ordinance, 
[*384]  and  fixing  his  ^penalty  at  $7.     The  opinion  states 

the  facts  of  the  case. 

Taylor  and  Stiff,  for  plaintiff  in  error.  Glover  and 
Cook,  for  defendant  in  error. 

Skinner,  J.  This  was  an  action  of  debt  for  the  violation 
of  a  town  ordinance.  The  plaintiff  below  proved  the 
charter  of  the  town  of  Princeton,  which  provides : 

"Sec.  6.  The  board  of  trustees  shall  have  power  to  pre- 
vent and  remove  obstructions  in  the  streets  and  sidewallvs, 
and  to  prevent  injuries  thereto;  and  also  to  prevent  im- 
proper and  immoderate  riding  and  driving,  and  to  prescribe 
and  ordain  suitable  fines,  penalties  and  forfeitures  for  offenses 
against  such  by-laws,  rules,  regulations  and  ordinances,  and 
the  provisions  of  this  act,  not  exceeding  ^10  for  any  one 
offense." 

An  ordinance  passed  by  the  town  of  Princeton,  which 
provides : 

"Art.  13.  If  any  person  shall  run,  ride  or  drive  any 
horse  or  horses,  furiously,  in  any  street,  alley  or  lane  of  said 
town  of  Princeton,  he  shall  forfeit  and  pay  for  every  such 
offense,  not  less  than  two  nor  more  than  ten  dollars. 

"  Art.  21.  All  fines,  forfeitures  and  penalties  for  the 
breach  of  any  of  the  laws  or  ordinances  of  said  corporation 
may  be  recovered  before  an}''  justice  of  the  peace,  by  action 
of  debt,  in  the  name  of  the  president  and  trustees  of  tha 
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town  of  Princeton,  and  collected  by  execution,  as   other 
judgments  of  justices  of  the  peace." 

And  further  gave  in  evidence  testimony  tending  to  prove 
that,  on  the  1st  day  of  August,  a.  d.  1854,  the  said  defend- 
ant rode  a  certain  horse  furiously  along  a  certain  street  of 
the  town  of  Princeton,  and  that  the  defendant  was  then 
and  there  trotting  a  race  therein,  with  one  Witherby.  And 
the  defendant,  to  maintain  the  issue  on  his  part,  gave  in 
evidence  testimony  tending  to  prove  that,  at  the  time  and 
place  mentioned  in  the  plaintiff's  testimony,  he  did  not  ride 
the  horse  furiously  along  the  street,  and  was  not  trotting  a 
race  with  said  Witherby. 

The  court  refused  to  give,  on  the  part  of  the  defendant 
below,  to  the  jury,  the  following  instruction: 

"  The  object  of  the  defendant's  trotting  in  the  streets  of 
Princeton  has  nothing  to  do  with  the  guilt  or  innocence  of 
the  defendant;  the  only  question  for  the  jury,  in  order 
to  determine  the  guilt  or  innocence  of  the  defendant,  is, 
whether  such  trotting  was  furious,  and  such  as  to 
endanger  persons  or  '^property  in  the  streets  of  [*385] 
Princeton ;  the  object  or  motive  of  the  defendant  in 
trotting  his  horse  can  only  be  considered  by  the  jury  on 
the  question  of  debt,  or  amount  of  fine  they  will  assess 
against  the  defendant  if  they  should  believe,  from  the  evi- 
dence, that  such  trotting  was  furious,  and  calculated  to 
endanger  persons  or  property  in  the  street." 

The  ordinance  is  a  police  regulation,  intended  for  the 
good  order  of  the  town,  and  the  security  of  persons  and 
property  therein  from  accident  and  injury. 

The  true  question  was,  did  the  defendant  voluntarily  ride 
furiously  in  a  public  thoroughfare  of  the  town,  with  such 
rapidity  as  was  calculated  to  annoy  or  terrify  others,  or  to 
endanger  the  safetj^of  persons  or  property?  If  he  did,  he 
was  guilty  of  violating  the  ordinance,  and  his  motive, 
whether  pleasure,  business,  mischief,  or  terror  and  annoy- 
ance, was  proper  for  the  consideration  of  the  jury  in  deter- 
mining upon  the  appropriate  penalty  to  be  inflicted  by  way 
of  punishment,  for  the  public  wrong.  The  instruction 
should  have  been  given.  Judgment  reversed  and  cause  re- 
manded. Judgment  reversed. 
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Jonathan  J.  Cunningham  v.  John  Doean  et  al. 

Error  to  Peoria. 

AssiGNJiEXT  OF  DECREE  OF  FORECLOSURE  —  Revival  of  decree  to  protect 
against  fraudulent  intervening  title. — Where  a  pai-ty  foreclosed  a 
mortgage,  and  ten  years  after  assigned  the  decree  of  foreclosure,  the 
land  not  having  been  sold,  and  where  a  hostile  title  had  arisen  tluough 
the  omission  to  record  a  deed  which  perfected  the  title  in  the  mort- 
gagor, and  the  assignee  sought  to  revive  the  decree  of  foreclosure,  and 
to  remove  the  shadow  fraudvilently  obtained  upon  the  mortgaged 
land :  It  was  held  he  had  a  right  so  to  do,  by  making  the  proper  par- 
ties, so  that  the  mortgaged  premises  might  produce  their  value  when 
brought  to  sale  under  the  decree. 

This  was  a  bill  in  chancery  filed  in  the  Peoria  circnit 
court,  March  term,  1853,  by  complainant  against  defendants. 

The  bill  alleges  that  on  the  7th  day  of  August,  a.  d,  1838, 
John  Doran,  being  the  owner  in  fee-simple  of  IST.  W.  32,  11 
]Sr.,  7  E.,  in  Peoria  county,  executed  a  mortgage  on  said 
tract  of  land  to  one  Stephen  Lee,  to  secure  the  payment  of 
$300  in  one,  two  and  three  years,  which  notes  were  given 
to  Lee  in  pajanent  for  said  tract  of  land.  The  mortgage  was 
duly  assigned  by  Lee  to  John  Smith,  on  the  18th  of  August, 
1838,  and  the.  assignment  and  mortgage  were  both  recorded 
in  Peoria  county  on  the  26th  day  of  August,  1839. 
[*386]  That  Lee  "-has  no  interest  in  the  land  or  notes,  but 
has  transferred  the  same. 

That  on  the  25th  December,  1841,  Smith  filed  his  bill 
in  chancery  in  the  Peoria  circuit  court  to  foreclose  the  mort- 
gage. Due  service  of  the  summons  was  made  ou  Doran, 
and,  at  the  October  term,  1841,  a  decree  was  rendered 
against  him  for  $415.  If  not  paid  in  ten  days,  land  to  be 
sold.  The  decree  appointed  a  commissioner  to  sell,  which 
decree  remains  in  full  force  and  unpaid. 

That,  on  the day  of  July,  1851,  Smith,  the  complain- 
ant in  that  case,  assigned  said  decree  in  writing  to  John  J. 
Cunningham,  the  complainant  in  this  case,  which  said  assign- 
ment was  duly  entered  on  the  record. 

That,  after  the  rendition  of  said  decree,  the  commissioner 

removed  out  of  the  state,  and  still  is  a  resident  of  the  city 

of  "Washington,  D.  C,  so  that  complainant  can  not  proceed 

to  enforce  his  decree. 
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That  Doran  has  left  the  state. 

That  the  land,  N.  W.  32,  11  K,  7  E.,  was  patented  to 
Jonathan  Emmerson,  October  6,  1817. 

On  the  21st  December,  1817,  Emmerson  conveyed  to 
Joseph  Hunt,  on  the  back  of  the  patent,  and  the  patent  and 
conveyance  were  both  recorded  in  Madison  county,  July  7, 
1818,  the  land  then  being  in  that  county. 

April  4,  1836,  Hunt  conve3^ed  to  William  Butler  by  deed, 
which  was  recorded  in  Peoria  county,  April  8,  1851.  This 
deed  was  acknowledged  June  30,  1851,  and  re-recorded 
August  6,  1851,  in  Peoria  county. 

Butler  conveyed  October  23,  1837,  to  James  P.  Harvey ; 
recorded  April  8,  1851. 

Harve}^  conveyed  February  3,  1838,  to  Stephen  Lee,  and 
Lee  conveyed  to  John  Doran,  August  7, 1838.  The  two  last 
deeds  were  recorded  IVIay  18,  1839. 

John  Smith,  supposing  the  decree  vested  a  title  in  him,  sold 
and  conveyed  to  Caleb  JN'orth,  March  13,  1845;  recorded 
December  2,  1815. 

ISTorth  convej^ed  to  John  Bryner  by  deed,  July  10,  1845; 
recorded  December  2,  1845. 

Bryner  and  wife  conveyed  to  complainant  December  3, 
1850;  recorded  July  21,  1851. 

Bill  further  states  that  complainant  was  a  honafide  pur- 
chaser, in  good  faith,  and  supposed  he  had  the  fee-simple. 

That  in  June,  1848,  one  acre  of  the  land  was  sold  for  taxes 
to  John  Elting,  and  redeemed  by  John  Bryner,  June  18, 
1850,  who  paid  taxes  for  the  years  1848  and  1849.  Com- 
plainant paid  the  taxes  for  1850. 

Said  bill  further  presents  that  on  the  2  2d  day  of 
July,  *A.  D.  1850,  George  C.  Bestor,  one  of  the  afore-  [*387] 
said  defendants,  filed  in  the  recorder's  office  of 
Peoria  count}^,  an  instrument  under  seal,  purporting  to  be  a 
deed  executed  by  the  aforesaid  Joseph  Hunt,  Jr.,  to  Alex- 
ander Ivursheet,  of  the  city  of  ISTew  York,  dated  April  19, 
1849,  for  the  same  premises.  That  consideration  paid  to 
said  Hunt  was  %1 ;  that  said  Kursheet  did  not  pay  anything 
at  all  for  said  land  to  said  Hunt,  and  that  said  land  was 
then  worth  $800 ;  that  one  Peter  L.  Hoes,  of  the  city  of 
!New  York  ascertained  by  means  of  abstract  of  titles  kept 
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in  his  office  for  said  purpose,  that  there  was  no  title  on 
record  from  said  Hunt  to  said  Butler.  He,  therefore,  pro- 
posed to  purchase  said  land  from  said  Hunt,  and  pay  him 
therefor  the  sum  of  §10,  "which  sum  Hunt  agreed  to  accept, 
and  pretended  to  convey  the  land  to  the  aforesaid  Ivursheet ; 
that  at  the  time  of  the  conversance  and  sale  to  Hoes,  Hunt 
distinctlv  informed  Hoes  that  he  did  not  know  that  he  had 
any  title  to  said  land ;  that  h6  formerly  owned  two  quarter 
sections  of  land  in  Illinois,  one  of  Avhich  he  had  conveyed  to 
"VYilliam  Butler,  and  the  other  he  had  not  conveyed ;  that  if 
Hoes  would  run  the  risk,  he  would  quitclaim  his  interest 
for  $10;  that  said  Hoes  then  knew  that  said  Hunt  then  had 
no  title  in  said  premises,  and  that  said  decree  was  a  valid 
and  subsisting  hen  on  the  same ;  and  further,  that  Hoes  was 
then  an  acting  commissioner  of  deeds,  and  drew  up  the 
deed  to  Kursheet,  and  took  the  acknowledgment  thereof ; 
that  Ivursheet  never  had  any  interest  in  the  premises,  except 
as  before  stated;  that  he  never  knew  anything  about  the 
land,  nor  Hunt,  nor  the  conveyance  from  Hunt,  until  the 
same  was  presented  to  him  by  Hoes;  that  Kursheet  has 
heretofore  been  assisting  Hoes  in  like  operations,  and  has 
been  fully  paid  for  his  trouble,  and  had  actual  and  construct- 
ive notice  of  the  several  facts  and  circumstances  hereinbe- 
fore alleged. 

Bill  further  charges  that,  in  the  fall  of  1850,  or  in  the 
spring  of  1851,  Hoes  sold  said  titles,  so  acquired  by  Kursheet, 
to  George  C.  Bestor  and  James  L.  Biggs  for  a  horse  and 
buggy,  but  when  and  upon  what  terms  said  sale  was  made 
complainant  was  not  informed,  as  no  deed,  or  agreement,  or 
contract,  or  bond,  or  other  instrument,  appears  on  record  in 
Peoria  county,  and  that  said  Hunt,  Kursheet  and  Peter  L. 
Hoes  have  now  no  interest  in  the  premises ;  that  Biggs,  in 
Jul}^,  1851,  assigned  his  interest  to  said  Bestor,  and  has  now 
no  interest  in  the  same ;  that  said  Bestor  and  Biggs  both 
knew  of  the  title  under  which  complainant  holds ;  that  long 
before  they  purchased  said  pretended  title  of  Hoes,  they 
had  actual  and  constructive  notice  of  the  existence  of  the 
several  deeds  from  the  patent  down  to  complainant, 
^["388]  of  the  mortgage  from  Doran  to  *Lee,  of  the  assign- 
ment thereof  to  Smith,  of  the  proceedings  in  fore- 
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closure,  and  the  rendition  of  the  decree  before  mentioned ; 
that  in  June,  1848,  one  hundred  and  fifty  acres  of  said  land 
were  sold  by  the  sheriff  of  Peoria  county  to  John  Elting 
for  the  taxes  of  1847;  that  on  the  18th  of  June,  1850,  John 
Bryner,  "who  had  conveyed  said  land  to  complainant  by  deed 
of  December  3,  1850,  recorded  in  Peoria  county  February 
21,  1851,  redeemed  said  land,  and  at  the  same  time  paid  the 
taxes  for  the  years  1848  and  1849;  and  that  before  said 
redemption  by  said  Bryner,  and  before  said  Bestor  and  Riggs 
had  said  title  through  Kursheet,  both  proposed  to  purchase 
said  title  of  said  Bryner;  that  said  Bestor  acquired  his  title 
to   said  premises   after  most  of  the  deeds  conveying  the 
same    to   complainant   were  placed   on   record   of  Peoria 
county,  and  had  actual  and  constructive  notice  of  the  same. 
Bill  further  presents  that  George  Debord  is  now  in  pos- 
session of  said  premises  under  pretense  of  purchase  from 
said  Bestor,  but  charges  that  Debord  also  had  actual  and 
constructive  notice  of  said  proceeding  in  chancery,  rendition 
of  final  decree  therein,  and  of  the  existence  of  the  several 
deeds  conveying  said  premises  to  complainant;  and  that 
said  Bestor,  Hoes,  Kursheet  and  Debord  have  fraudulently 
combined  and  confederated  to  cheat  and  defraud  said  com- 
plainant of  his  said  decree ;  that  said  Debord  has  not  paid 
for  said  land,  but  bought  the  same  on  speculation,  and  is 
indemnified,  and  that  John  Elting  stiU  claims  an  interest  in 
the  premises.     Complainant  can  not  further  state  the  claim 
of  title  set  up  by  Bestor  and  Debord,  as  no  written  evidence 
of  their  title  has  ever  been  filed,  except  said  deed  from  Hunt 
to  Kursheet ;  but  charges  that  he  is  sole  owner  of  the  said 
decree,  and  in  equity  said  decree  is  a  valid  and  subsisting 
lien  on  said  premises,  and,  therefore,  prays  the  court  to  aid 
him,  in  this  behalf,  to  revive  said  decree  and  the  lien  of  the 
same  on  the  premises,  and  that,  for  that  purpose,  a  writ  of 
subpoena  may  be  directed  to  the  said  Doran,  Smith,  Jiestor, 
Elting  and  Debord,  that  they  may  answer  all  things  therein 
contained;  that  said  decree  may  be  so  revived,  and  some 
suitable  person  be  appointed  to  sell  said  premises  and  apply 
proceeds  to  payment  of  amount  due  on  said   decree,  and 
costs  and  expenses  of  complainant  in  that  behalf  expended, 
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and  grant  such  other  relief  as  equity  and  good  conscience 
may  require. 

To  the  aforementioned  bill,  on  the  16th  day  of  Septem- 
ber, A.  D.  1853,  the  said  defendants,  Bestor  and  Debord,  filed 
a  demurrer,  upon  which  the  court  ordered  that  the  demurrer 
be  sustained,  and  that  complainant's  bill  as  to  them  be  dis- 
missed, etc. 
[*389]  *And  afterward,  to  wit,  September  24, 1853,  "the 
court,  Petees,  judge,  presiding,  does  find,  inter  alia,^'' 
that  there  is  due  on  said  decree  tlie  sum  of  $705.80,  and 
orders  same  decree  to  be  revived  in  favor  of  said  com- 
plainant; and  unless  said  Doran  pay  the  above  sum  with 
costs,  and  within  twenty  days  from  rendition  of  said  re- 
vival, that  George  Blakely  be  appointed  a  special  commis- 
sioner to  sell  the  same ;  and  said  Doran  making  default 
therein,  the  said  premises  were  sold,  as  appears  by  report  of 
said  commissioner,  approved  by  said  court,  to  complainant 
for  the  sum  of  $747.91,  on  the  14th  day  of  December,  a.  d. 
1853,  and  gave  him  a  certificate  for  the  same. 

H.  Grove  and  H.  M.  Wead,  for  plaintiff  in  error.  IS".  H. 
Purple,  for  defendant  in  error. 

Caton,  J.  "We  think  the  demurrer  filed  by  Bestor  and 
Debord  should  have  been  overruled.  At  the  time  the  orig- 
inal decree  was  rendered,  nearly  sixteen  years  ago,  Doran, 
the  mortgagor,  had  a  perfect  title  to  the  land,  but  one  of 
the  mesne  conve3^ances,  through  which  he  derived  title,  had 
not  been  recorded.  Eight  years  after  the  decree  was  ren- 
dered. Hunt,  the  grantor  in  that  unrecorded  deed,  made 
another  conveyance  of  the  same  premises  to  one  Kursheet, 
which  deed  was  put  upon  record  before  the  first  deed  from 
Hunt,  under  which  the  mortgagor  held  his  title,  was  re- 
corded. The  bill  further  shows  that  Kursheet  had  no  inter- 
est, in  fact,  in  the  conveyance  to  him,  but  took  it  as  trustee 
for  Hoes,  to  whom  he  soon  after  conveyed  the  land,  and 
that  in  1851  Hoes  conveyed  to  Bestor  and  Eiggs,  and  that 
afterward  Eiggs  assigned  his  interest  to  Bestor.  The  bill 
further  shows  that  Debord  now  has  possession  of  the  land, 
claiming  title  under  a  purchase  from  Bestor.  The  bill 
shows  that  all  the  parties,  who  have  ever  held  the  title 
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under  the  second  deed  executed  by  Hunt,  had  notice  of 
Doran's  title,  his  mortgage  to  Lee,  and  of  the  foreclosure 
of  that  mortgage.  The  bill  prays  that  the  decree  of  fore- 
closure may  be  revived ;  that  another  commissioner  may  be 
appointed  to  execute  it,  and  for  general  relief. 

It  is  unnecessary  now  to  inquire  whether  it  was  necessary 
to  revive  the  original  decree  for  the  purpose,  of  having  it 
executed,  so  far  as  the  rights  of  the  mortgagor  and  those 
claiming  under  him  were  concerned.  Since  that  decree  was 
rendered,  a  hostile,  fraudulent  title  has  sprung  up,  which 
stands  in  the  way  of  the  execution  of  that  decree,  which 
the  assignee  of  the  mortgagee  and  of  the  decree  has  a  right 
to  remove  out  of  his  way,  for  which  purpose  the 
statements  of  this  bill,  with  the  *general  prayer  for  [^'390] 
rehef,  are  sufficient.  If  Bestor  and  Debord  are 
honq  fide  purchasers,  and  are,  in  fact,  entitled  to  the  land 
unincumbered  by  the  mortgage  and  unembarrassed  by  the 
decree,  they  should  have  an  opportunity  of  showing  it,  be- 
fore any  further  steps  are  taken  under  the  decree  toward 
its  execution ;  but  if,  on  the  other  hand,  their  title  is  fraud- 
ulent, as  the  bill  alleges,  the  complainant  is  entitled  to  show 
it  before  the  decree  is  executed,  that  the  land  may  go  into- 
market  with  a  clear  title,  that  it  may  bring  its  full  value. 
That  is  due  as  well  to  Doran,  the  mortgagor,  as  to  the  com- 
plainant. "We  are  of  opinion  that  the  court  erred  in  sus- 
taining the  demurrer  of  Bestor  and  Debord,  and  that  portion, 
of  the  decree  must  be  reversed  and  the  suit  remanded. 

Decree  reversed. 


"Washington   Coughran   v.   Morris    Gutcheus,   impleaded 

with  Ira  Gates. 

Error  to  Cooh  County  Court  of  Common  Pleas. 

CoiTRTS  —  Power  to  correct  records.—  Courts,  during  the  pendency  of  a 
suit,  or  during  the  term  at  wliich  it  was  decided,  may  amend  or  cor- 
rect theii"  records ;  but  afterward,  theii*  power  over  records  is  limited 

Cited:  18  111.  419;  36  ni.  121;  55  m.  361;  59  111.  76;  47  lU.  462;  57111. 
232;  83  111.  15;  72  111.  422,  433;  95  111.  186;  97  111.  299;  112  111.  84;  X 
Bradw.  192;  5  Bradw.  398;  3  Bradw.  171  (as  Griffin  v.  Ketchum). 
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to  the  correction  of  errors  and  mistakes  of  oflS.cers ;  and  after  notice 
and  saving  rights,  these  may  be  rectified. 
Amendments  —  To  he  made  from  what.  —  Amendments  should  be  made 
from  the  memoranda  of  the  court,  or  from  the  pleadings  and  record, 
not  from  the  memory  of  witnesses  testifying  ex  parte. 

The  application  in  this  case  was  made  to  J.  M.  Wilsots", 
judge,  and  was  denied  by  him  at  April  term,  1856,  of  the 
common  pleas  court. 

The  opinion  of  the  judge  recites  the  material  facts  of  the 
case. 

T.  Burgess  and  O.  E..  W.  Lull,  for  plaintiff  in  error.  B.  S. 
MoEKis,  H.  F.  "Waite  and  S.  "Wilcox,  for  defendant  in  error. 

Skinnee,  J.     This  was  a  motion  to  amend  a  record. 

In  September,  1848,  Coughran  filed  in  the  Cook  county 
court  of  common  pleas  his  petition  against  Gates,  for  a 
mechanic's  lien  upon  certain  premises,  to  which  Gates  ap- 
peared and  confessed  judgment ;  and  the  court  ordered  exe- 
cution against  the  premises  in  the  petition  described. 

In   October,   1848,   the   court,  on  application  of 
[*391]  Gutcheus,  *who  claimed  an  interest  in  the  premises, 
opened  the  judgment  and  admitted  him,  by  way  of 
interpleader,  to  defend. 

In  March,  1850,  the  court  (as  the  record  shows),  on  motion 
of  Gutcheus,  ordered  that  the  cause  be  stricken  from  the 
docket,  and  rendered  judgment  against  Coughran  for  the 
costs  of  the  suit. 

In  November,  1850  (as  appears  by  the  record),  the  court, 
on  motion  of  Coughran,  vacated  the  order  of  October,  1848, 
opening  the  judgment,  and  ordered  that  execution  issue 
upon  the  same.  Execution  accordingly  issued  upon  this 
judgment,  and  the  premises  in  the  petition  described  were 
sold  under  it  to  Coughran. 

In  December,  1854,  Coughran  made  this  motion  to  vacate 
the  record  of  March,  1850,  dismissing  the  cause  at  his  costs. 
Gutcheus  and  others  claiming  interests  in  the  premises  ap- 
peared and  resisted  the  motion. 

Upon  the  hearing,  Coughran  read  affidavits  of  his  attor- 
neys, to  the  effect  that,  at  the  time  of  the  making  of  the 
order  of  March,  1850,  Gutcheus,  in  fact,  moved  to  withdraw 
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his  interpleader  and  defense,  and  not  to  dismiss  the  plaint- 
iff's cause,  and  that  the  parties  then  so  understood  the  mo- 
tion, and  supposed  the  action  of  the  court  and  the  record  to 
amount  to  a  withdrawal  of  the  interpleader.  Gutcheus  and 
others  read  affidavits,  showing  the  death  of  the  attorney 
who  appeared  for  Gutcheus ;  that  adverse  and  intervening 
rights  in  the  premises  had  accrued,  attempting  to  impeach 
the  judgment,  by  confession,  for  fraud,  and  insisting  that 
the  record  sought  to  be  vacated  truly  states  the  judgment 
of  the  court. 

The  court  overruled  the  motion. 

The  general  rule  is,  that  courts,  while  a  cause  is  pending, 
and  the  parties  before  them,  have  control  over  the  record 
and  proceedings  in  the  cause,  and  that  they  have  jurisdiction 
over  their  judgments  and  final  orders  of  a  pending  term, 
and  may,  during  the  term,  or  while  the  cause  is  depending, 
and  the  parties  in  court,  for  cause  appearing,  amend  or  set 
them  aside.  But  after  the  expiration  of  the  term,  unless  the 
cause  is  still  depending,  and  the  parties  are  in  court,  their 
power  over  the  record  is  confined  to  errors  and  mistakes  of 
their  officers ;  and  these  may,  at  any  time,  upon  notice  to 
the  parties  in  interest,  and  saving  such  rights  as,  in  the  in- 
terval of  time,  may  have  accrued  to  third  persons,  be  cor- 
rected so  as  to  make  the  record  conform  to  the  action  or 
judgment  of  the  court.  StaM  v.  Wehster,  11  111.  R.  511; 
Atkins  V.  Himnan,  2  Gilm.  E-.  437;  Lyon  v.  JBoilvin,  id. 
629;  O'Connor  v.  Mullen,  11  111.  E.  57;  id.  118;  FriTik 
V.  King,  3  Scam.  R.  Ill;  Lamprett  v.  Whitney,  id.  170; 
Williams  v.  Waldo,  id.  265;  BoVb  v.  Bostwich,  4 
Scam.  R.  116 ;  Duncan  v.  McAfee,  3  Scam.  R.  *93 ;  [*392] 
Loomis  V.  Brands,  17  111.  R.  206 ;  Shirley  v.  Bhillips, 
17  HI.  R.  471.  See  Chichester  v.  Conde,  3  Cowen  R.  39,  and 
H^art  V.  Reynolds,  3  id.  42,  and  note  to  that  case ;  Hull  v. 
Williams,  1  Fairfield  R.  279. 

Ordinarily  these  errors  and  mistakes  are  apparent  from 
the  minutes  of  the  judge,  other  entries  of  the  same  record, 
or  the  pleadings  and  files  in  the  cause ;  and,  in  such  case, 
there  being  something  to  amend  by,  courts  will  not  hesitate 
to  make  such  amendments  as  will  advance  justice  and  sus- 
tain the  rights  of  parties.     But  where  there  is  nothing  to 
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amend  by,  and  the  court  is  compelled  to  learn  from  the 
memory  of  witnesses  what  its  judgment,  in  fact,  was,  it 
may  well  be  doubted  whether,  upon  motion  and  ex  2^ari& 
proof,  however  strong  and  contradicting  the  record,  an 
amendment  can  be  made  conforming  the  record  of  the  judg- 
ment to  such  proof. 

By  this  record  the  cause  was  finally  disposed  of,  and  the 
parties  out  of  court  some  four  years  before  this  motion  was 
made,  and  the  court  is  called  upon,  after  this  lapse  of  time, 
upon  ex  parte  proof  alone,  to  nullify  the  record  evidence  of 
its  judgment.  Other  rights,  in  the  subject-matter  of  the 
suit,  have  intervened,  and  those  rights  are  sought  to  be 
affected  without  trial  by  jury,  or  opportunity  of  cross- 
examining  the  witnesses,  whose  affidavits  are  interposed  to 
avoid  a  judicial  record,  and  destroy  the  effect  of  a  judgment. 

This,  we  do  not  hesitate  to  sa}^,  should  not  be  done,  under 
the  circumstances  of  this  case,  and  upon  the  kind  of  proof 
adduced. 

Undoubtedly  a  court  of  equity,  by  virtue  of  its  jurisdic- 
tion, in  case  of  accident  and  mistake,  upon  proper  applica- 
tion by  bill,  and  full  proof,  would  grant  relief  by  decree, 
adjusting  and  protecting  the  rights  of  all  persons  to  be 
affected  thereby. 

Jxidqment  affirmed. 


Edwaud  W.  Gkiffin"  -y.  Yalentixe  H.  Ketchum. 
Appeal  from  Cook  County  Court  of  Common  Pleas. 

Action  on  note  —  Defense  against  mala  fide  assignee. —  A  plea  to  an 
action  upon  a  promissory  note,  in  the  hands  of  a  mala  fide  assignee, 
which  avers  that  the  note  was  given  for  a  horse,  which  the  payee 
warranted,  and  that  the  horse  did  not  answer  the  warranty,  whereby 
the  defendant  sustained  damage,  etc.,  oflfering  to  set  off,  etc.,  is  good. 

This  was  an  action  of  assumpsit,  commenced  by  the  ap- 
pellee against  the  appellant. 
[*393]       "'-The  action  was  upon  a  promissory  note,  made 
by  the  appellant,  in  the  words  and  figures  follow- 
ing, to  wit: 
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*'  $400.  '  Chicago,  March  10,  1856. 

"  Sixty  daj^s  after  date,  I  promise  to  pay  to  the  order  of 
.George  Wilder,  four  hundred  dollars,  at  Exchange  Bank. 
Yalue  received. 

(Signed)  "E.  W.  Gkiffin." 

And  inclosed,  when  received  by  the  attorneys  for  the 
appellees,  as  follows :  "  George  "Wilder  &  Co.,  pay  Shum- 
way,  Waite  &  Towne,  or  order,     Y.  H,  Ketchum." 

The  declaration  contains  a  special  count  upon  the  note, 
and  the  common  counts,  in  the  usual  form.  The  first  or 
special  count  states  that  the  appellant  made  his  certain 
f>romissory  note  in  writing,  bearing  date,  etc.,  and  delivered 
the  same  to  one  George  Wilder,  and  that,  in  and  by  said 
note,  the  appellant,  by  the  name,  style  and  description  of 
E.  W.  Griffin,  promised  to  pay  to  the  order  of  the  said 
George  Wilder,  sixty  days  after  the  date  thereof,  which 
period  hath  now  elapsed,  the  sum  of  $400,  at  the  Exchange 
Bank,  for  value  received ;  and  that  the  said  George  Wilder, 
by  the  name  and  style  of  George  Wilder  &  Co.,  to  whom, 
or  to  whose  order,  said  note  was  payable,  then  and  there 
indorsed,  and,  under  his  hand,  assigned  the  said  note  to  the 
appeUee,  and  then  and  there  dehvered  the  same  to  him,  so 
indorsed,  and  that  by  means  thereof  the  appellant  became 
liable  to  pay  the  note  to  the  appellee. 

The  copy  of  the  note  attached  to  the  declaration  describes 
the  indorsement  as  follows:  "  Indorsed,  George  W.  Wilder 
<&  Co." 

The  appellant  pleaded,  first,  the  general  issue,  with  an 
affidavit  of  merits ;  and,  secondly,  two  special  pleas  to  the 
first  count  of  the  declaratioUj  the  first  averring  that  the 
note  was  assigned  to  the  appellee  after  it  became  due  and 
payable,  according  to  its .  tenor  and  effect,  and  the  second 
averring  that  the  said  note  was  assigned  to  the  appellant 
without  any  consideration  being  paid  therefor  by  the  ap- 
pellee, or  by  any  person  in  his  behalf,  and  each  of  said 
special  pleas  averring  that,  on  the  said  10th  day  of  March, 
the  day  and  year  in  said  first  count  mentioned,  in  consider- 
ation that  the  appellant,  at  the  special  instance  and  request  of 
the  said  George  Wilder,  would  buy  of  the  said  George  Wil- 
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der  a  certain  horse,  at  and  for  the  sum  of  monev  in  the  said 
promissor}'  note  mentioned,  to  wit,  the  sum  of  $400,  to  be 
thereafter  paid  hj  the  appellant,  he,  the  said  George  "Wildei*, 
undertooli,  and  there  faitlifullj^  promised  the  appellant,  that 
the  said  horse  was  a  kind  and  gentle  horse,  and  suitable 
for  family  uses;  that,  confiding  in  the  said  promise 
[*394]  and  undertaldng  of  the  said  ^George  Wilder,  the 
appellant  did,  on  the  day  and  year  aforesaid,  buy 
the  said  horse  of  the  said  George  "Wilder,  at  and  for  the 
sum  of  $400,  and  then  and  there,  in  consideration  thereof, 
and  to  secure  the  payment  of  the  said  sum  of  money,  made 
and  executed  to  the  said  George  Wilder  the  promissory 
note  in  the  first  count  mentioned;  that  the  said  George 
Wilder,  contriving  and  fraudulently  intending  to  injure  the 
appellant,  did  not  perform  or  regard  his  said  promise  and 
undertaking,  but  thereby  deceived  and  defrauded  him  in 
this,  to  wit,  that  the  said  horse,  at  the  time  of  the  making 
of  the  said  promise  and  undertaking  of  the  said  George 
Wilder,  was  not  kind  and  gentle,  or  suitable  foi^famil}''  uses, 
but,  on  the  contrary  thereof,  was  vicious  and  unmanage- 
able, and  wholly  unfit  for  family  uses,  and  was  of  very  httle 
use  or  value  to  the  appellant,  and  that  he  had  been  put  to 
great  charges  and  expense  in  feeding,  keeping  and  taking 
care  of  the  said  horse,  in  the  whole  amounting  to  the  sum 
of  $500,  and  that  he  has  sustained  damage  by  reason  of  the 
non-performance  of  the  said  promise  and  undertaking  by 
said  Wilder  to  the  sum  of  $500,  which  sum  exceeded  the 
damages  sustained  by  the  appellee  by  reason  of  the  non- 
performance of  the  promise  and  undertaking  in  the  first 
count  mentioned;  and  that,  out  of  said  sum  of  money 
so  due  and  owing  to  the  appellant  by  said  George  Wilder, 
the  appellant  was  ready  and  wilhng,  and  thereby  ofi:ered 
to  set  off  and  allow  to  the  appellee  the  full  amount  of  the 
said  damages,  according  to  the  statute  in  such  case  made 
and  provided ;  concluding  with  a  verification,  and  ])raying 
judgment. 

To  the  second  and  third  pleas  the  plaintiff  below  filed  a 
general  demurrer,  which  was  sustained  by  the  court,  and 
the  cause  came  on  for  trial  upon  the  general  issue  at  the 
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February  term,  184Y,  and,  by  agreement  of  the  parties,  was 
submitted  to  the  court,  J.  M.  Wilson,  judge,  presiding,  with- 
out the  intervention  of  a  jury. 
The  bill  of  exceptions  is  here  inserted  at  length : 
"  Be  it  Eemembered,  That  on  the  13th  day  of  February, 
A.  D,  1857,  said  day  being  one  of  the  days  of  the  February 
term  of  said  court,  in  the  year  aforesaid,  the  said  cause 
came  up  for  trial  upon  the  issue  aforesaid,  and  a  jury  being 
waived,  and  the  respective  parties  agreeing  to  submit  the 
said  cause  to  the  court  for  determination,  without  the  inter- 
vention of  a  jury,  the  plaintiff  offered  in  evidence  a  certain 
promissory  note,  in  the  words  and  figures  following,  to  wit : 
" '  $400.  Chicago,  March  10,  1856. 

" '  Sixty  days  after  date,  I  promise  to  i3ay  to  the  order  of 
George  "Wilder,  four  hundred  dollars,  at  the  Exchange  Bank, 
Yalue  received. 

"  '  IN'o.  ~.     Due -.  E.  W.  Griffin.' 

*"  Upon  the  back  of  which  said  promissory  note,  [*395] 
at  the  time  ^hen  the  same  was  offered  in  evidence, 
as  aforesaid,  were  written  indorsements  in  the  words  and 
figures,  and  with  the  erasure  following,  to  wit :  '  George 
Wilder  &  Co.,  pay  Shumway,  Waite  &  Towne,  or  order. 
Y.  H.  Ketchum  ; '  to  the  introduction  and  reading  of  which 
said  promissory  note,  and  the  indorsements  thereon,  in  evi- 
dence, the  defendant,  by  his  counsel,  then  and  there  objected, 
which  objection  was  sustained  by  the  court.  The  plaintiff 
then  called,  as  a  witness,  Edward  P.  Towne,  who,  being  duly 
sworn,  testified  as  follows : 

"I  am  a  member  of  the  firm  of  Shumway,  Waite  & 
Towne,  the  attorneys  for  the  plaintiff  in  this  cause.  The 
note  here  offered  in  evidence  Avas  sent  to  us  for  collection. 
When  received  by  us  it  was  indorsed,  in  blank,  '  George 
Wilder  &  Co.,'  and  specially  indorsed  to  us  by  the  plaintiff' 
as  follows :  '  Pay  Shumway,  Waite  &  Towne,  or  order.  Y. 
H.  Ketchum.'  I  at  first  thought  of  bringing  suit  upon  the 
note  in  the  name  of  the  payee,  George  Wilder,  and  while 
intending  so  to  do,  and  previous  to  the  commencement  of 
this  suit,  I  erased,  with  a  pen,  the  Avords  '  &  Co.,'  then  in- 
tending to  erase  all  the  indorsements  upon  said  note,  thereby 
changing  the  indorsement  in  blank  from  '  George  Wilder 
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&  Co.'  to  '  George  "Wilder.'  I  afterward  concluded  to  bring 
the  suit  in  tlie  name  of  tlie  plaintiff,  and  then  endeavored  to 
obliterate  the  erasure  I  had  made  of  the  words  '  &  Co.,'  but 
did  not  succeed  in  so  doing.  The  counsel  for  the  plaintiff 
then  erased  the  special  indorsement  to  them,  and  inserted 
over  the  indorsement  in  blank,  the  words,  '  Pay  Yalentine 
H.  Ketchum,  or  order,'  and  the  said  promissory  note,  and 
the  indorsement  and  insertion  aforesaid,  as  follows : 
« '  $400.  Chicago,  March  10,  1856. 

" '  Sixty  days  after  date,  I  promise  to  pay  to  the  order  of 
George  "Wilder,  four  hundred  dollars,  at  Exchange  Bank. 
Yalue  received. 

"  i  jN^o.  — .     Due .  E.  W.  Geiffin.' 

*' Indorsement  thereon:  ' Pay  Yalentine  H,  Ketchum,  or 
order.  George  "Wilder  &  Co.,'  were  then  read  in  evidence, 
to  the  reading  of  which,  in  evidence,  the  defendant,  by  his 
counsel,  then  and  there  objected,  and  the  court,  overruling 
such  objection,  the  defendant,  by  his  counsel,  then  and  there 
duly  excepted  to  the  ruling  of  the  court  in  receiving  the  said 
note,  and  allowing  the  same  to  be  read  in  evidence. 

"  And  this  being  all  the  evidence  offered,  the  court  there- 
upon found  the  issue  for  the  i)laintiff  in  said  cause,  and  as- 
sessed the  damages  at  the  sum  of  S^IS;  and  the  defendant, 
by  his  counsel,  thereupon  entered  a  motion  for  a  new 
trial  of  said  cause,  and  counsel  having  been  heard, 
[*396]  *the  court  overruled  said  motion  for  a  new  trial,  to 
which  ruling  and  decision  of  the  court  the  defendant, 
by  his  counsel,  then  and  there  duly  excepted,  and  prayed 
an  appeal  therefrom,  which  was  granted. 

"And  forasmuch  as  the  several  matters  hereinbefore  stated 
do  not  otherwise  appear,  the  defendant,  by  his  counsel, 
hereby  prays  that  this,  his  bill  of  exceptions,  may  be  duly 
signed  and  sealed,  and  made  a  part  of  the  record  of  said 
cause,  which  is  done.  John  M.  "Wilson."     [seal.] 

HoYNE,  Miller  and  Lewis,  for  appellant.  Shumway, 
"Waite  and  Towne,  for  appellee. 

Caton,  J,  The  two  special  ]^leas,  to  which  the  demurrer 
was  sustained,  show  that  the  plaintiff  below  was  a  mala  fide 
assignee  of  the  note,  and  that  the  note  was  given  for  a  horse, 
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wMcli  the  paj^ee  of  the  note  warranted,  and  that  tlie  horse 
did  not  answer  the  warranty,  whereby  the  defendant  had 
sustained  damages  to  more  than  the  amount  due  on  the 
note,  and  offered  to  set  off,  etc.  These  pleas  were  good  as 
pleas  of  set-off.  As  the  identical  question  has  been  re- 
peatedly decided  b}^  this  court,  we  do  not  think  it  necessary 
to  discuss  the  question  further,  but  will  merely  refer  to  the 
cases  of  Sargent  v.  Kellogg^  5  Gilm.  R.  273,  and  Hamlin  v. 
Kingsley,  12  lU.  R.  342. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


"William  Davis  v.  Jonathan  H.  Eansom  et  al. 
Error  to  Ogle. 

Chattel  mortgage  —  Retention  of  property  by  mortgagor  —  After- 
acquired  property. —  A  chattel  mortgage  of  a  stock  of  goods,  enumerat- 
ing a  part  of  tliem,  which  recites  that  the  mortgagor  is  indebted,  and 
can  not  pay  without  more  time ;  that  he  shall  keep  j^ossession  of  the 
goods,  sell  them  in  the  usual  course  of  trade,  and  out  of  the  proceeds 
pay  certain  preferred  creditors,  and  divide  pro  rata  among  others,  the 
mortgage  to  become  void  when  this  should  be  done,  which  was  to  be 
within  fifteen  months ;  the  mortgagee,  in  certain  contingencies,  to  take 
possession  of  these,  and  all  after-acquired  goods,  to  perform  the  same 
service,  is  fraudulent  and  void ;  such  a  mortgage  not  coming  within 
the  purviews  of  the  statute,  and  operating  to  delay  and  hinder  cred- 
itors. ^ 

Cited:  22  El.  380;  23  111.  324,  325  [264,  265];  51  111.  354. 

1  Chattel  mortgage  —  Possession  of  mortgaged  property  left  with  mort- 
gagor—  Fraudulent  unless  consistent  with  mortgage  instrument. —  In 
Illinois  this  matter  is  controlled  by  statute.  See  Eev.  Stats,  ch.  95,*t[  1. 
See,  also,  notes  to  StaiT  &  C.  111.  Stat.  p.  1631  et  seq. 

Mortgage  on  stock  of  goods,  allowing  mortgagor  to  retain  and  seU,  is 
void  as  to  creditors.  Yager  v.  Messinger,  15  Bradw.  262 ;  Dunning  v. 
Mead,  90  111.  376.     Compare  Frost  v.  Wan-en,  42  N.  Y.  204. 

Retention  of  possession  by  mortgagor  after  time  provided  for  in  mort- 
gage is  fraudulent.  Burnham  v.  Muller,  61  111.  453 ;  Lemen  v.  Robinson, 
59  111.  115;  Constant  v.  Matteson,  22  111.  546. 

A  chattel  mortgage  without  the  clause  authorizing  the  mortgagor  to 
sell  in  the  usual  course  of  trade,  but  which  the  mortgagee  permits  to  be 
done,  is  void  as  to  creditors.  Barnet  v.  Fergus,  51  111.  352.  The  mort- 
gagee will  be  presumed  to  have  waived  his  lien  as  to  such  sales.  Ogden 
V.  Stewart,  29  111.  122 ;  Brandt  v.  Daniels,  45  111.  453.  If  the  mortgagor 
is  employed  to  sell  for  the  mortgagee  at  the  usual  place  of  business, 
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This  was  an  action  of  replevin  in  the  detinet.  Tlie  de- 
fendant pleaded  non  detinet-  a  plea  averring  that 
[*39Y]  property  was  in  -one  Sexton,  and  that  certain  per- 
sons had  recovered  judgment  against  Sexton  in  the 
United  States  court  for  the  northern  district  of  Illinois,  upon 
which  execution  had  been  issued,  and  that  the  marshal  had 
levied  upon  these  goods  bj  virtue  thereof,  and  a  plea  of 
property  in  Sexton  and  not  in  the  plaintiffs.  To  these  pleas 
there  was  a  replication,  joinder,  etc.,  and  issue  to  the  coun- 
trv. 

There  was  a  trial  by  jury,  and  a  finding  for  the  plaintiffs 
in  replevin,  with  five  cents  damages. 

The  cause  was  tried  befoi'e  Deuey,  judge,  at  May  term, 
1856,  of  the  Ogle  circuit  court. 

'  The  said  plaintiffs,  to  prove  the  issues  on  their  part,  pro- 
duced and  caused  to  be  sworn  Edmund  P.  Sexton,  by  whom 
the  plaintiffs  proved  the  making,  signing  and  delivery  by 
the  witness  to  the  plaintiffs  of  the  instrument  in  writing,  of 
which  the  following  is  a  true  copy,  viz. : 

"  Whereas,  I,  Edmund  P.  Sexton,  of  the  village  of  Ore- 
gon, county,  of  Ogle,  and  state  of  Illinois,  am  justly  indebted 
to  James  Manlove  in  the  sum  of  $644;  to  J.  H.  Eansom  & 
Co.,  about  the  sum  of  $960;  to  Bates,  Fay  &  Co.,  about  the 
sum  of  $600 ;  to  Cummins,  Collins  &  Seaman,  about  the  sum 
of  $2,400 ;  to  Horpick  &  Mooney,  about  $500 ;  to  Bridge  & 
Shepherd,  the  sum  of  $111;  to  Sever  &  Somenelick,  $407; 
Lyman,  Cook  &  Co.,  $129 ;  Plume,  Palmer  &  Stennett,  $330 ; 
Griffin  &  Titus,  $210.  And  whereas,  I  am  unable  to  pay  and 
discharge  said  debts  without  further  time,  and  being  desirous 
to  secure  the  payment  of  the  same.  Therefore,  this  indent- 
ure WITNESSETH,  that  I,  Edmund  P.  Sexton,  party  of  the  first 

tliis  is  not  sufficient  evidence  of  fraud.  Read  v.  Wilson,  22  111.  377, 
Nor  is  the  fact  that  the  mortgagor  gave  the  mortgagee  permission  to  sell 
the  bulk  of  tlie  property  at  j)ublic  sale,  and  casual  sales  were  made. 
Goodheart  v.  Johnson,  88  111.  58.  Any  authority  to  the  mortgagee  to 
sell,  and  appropriate  the  proceeds  to  liis  own  use,  invahdates  the  secu- 
rity as  to  third  persons.  Greenbaum  v.  Wheeler,  90  lU.  296.  Dunning 
V.  Mead,  90  111.  376.  When  given  to  protect  the  property  of  the  mort- 
gagor, it  is  fraudulent.  Strohm  v.  Hayes,  70  111.  41.  Whether  fraudu- 
lent, or  not,  is  a  question  of  fact.  Bushnell  v.  Wood,  85  111.  88 ;  Cleves 
V.  Herbert,  61  lU.  126;  Cheney  v.  Bonnell,  58  111.  268. 
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part,  and  J.  M,  Bates  and  J.  H.  Eansom,  of  the  city  of  '^e\x 
York,  j)arties  of  the  second  part ;  that  the  said  party  of  the 
first  part,  being  so  justly  indebted  to  the  several  persons  be- 
fore named  in  the  several  sums  mentioned  above,  amounting 
to  the  sum  of  $6,297;  for  and  in  consideration  of  the  same, 
and  for  the  purpose  of  securing  the  payment  thereof,  have 
granted,  bargained,  sold  and  mortgaged,  and  by  these  pres- 
ents do  grant,  bargain,  sell  and  mortgage,  unto  the  said  J.  M. 
Bates  and  J.  H.  Eansom,  parties  of  the  second  part,  all  the  ' 
goods,  chattels  and  personal  property  belonging  to  the  party 
of  the  first  part,  and  now  in  his  possession,  in  the  building 
known  as  Etniger's  building,  that  part  now  occupied  by  the 
party  of  the  first  part,  in  the  village  of  Oregon,  county  of 
Ogle,  and  state  of  Illinois ;  said  propert}^  to  include  all  the 
merchandise  and  stock  in  trade,  consisting  of  thirty  pieces 
of  broadcloths,  cassimeres  and  satinets;  thirty  pieces  of 
ginghams,  three  hundred  pieces  of  prints,  thirty  pieces  of 
alpacas,  twenty  pieces  of  dress  goods,  twenty  pieces  of  rib- 
bons, fifty  pieces  of  shirting,  a  quantity  of  sheeting,  twenty 
pieces  of  cambrics,  five  pieces  of  velvets,  five  pieces  of  silks, 
sixty  over  and  under  coats,  thirty  pairs  of  pants,  thirty 
vests,  twelve  cases  of  boots,  one  hundred  pairs  of  shoes,  fifty 
pairs  of  brogans,  a  quantity  of  groceries,  a  quantity  of  hard- 
ware, a  quantity  of  crockery,  together  with  all  and  every 
article  of  merchandise,  of  whatsoever  Idnd  or  de- 
scription, *now  of  said  stock:  To  have  and  to  hold,  [*398] 
all  and  singular,  the  said  goods,  wares  and  merchan- 
dise, hereinbefore  granted,  bargained  and  sold,  or  men- 
tioned, or  intended  so  to  be,  unto  the  said  parties  of  the 
second  part,  their  executors,  administrators  and  assigns,  to 
the  only  proper  use  and  benefit  of  the  said  parties  of  the 
second  part,  their  executors,  administrators  and  assigns  for- 
ever: Provided,  alvMys,  and  these  presents  are  upon  this 
express  condition,  that  the  said  party  of  the  first  part,  his 
executors  or  administrators,  shall,  and  do,  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  said  parties  of  the  second 
pai't,  their  executors,  administrators  or  assigns,  the  several 
sums  of  money  due  to  each  of  said  firms  before  mentioned, 
with  seven  per  cent,  interest  thereon,  to  be  paid  as  follows, 
to  wit:  the  said  sum  specified  to  be  paid  first  to  J.  G. 
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Manlove ;  the  said  sum  second  to  be  paid  to  J.  H.  Eansoin 
&  Co. ;  the  said  sum  specified  third,  to  Bates,  Taylor  &  Co. ; 
and  fourth,  to  pay  the  others  the  other  said  several  suras, 
pro  rata,  hereinbefore  mentioned,  the  payment  of  all  said 
several  sums  to  be  made  within  fifteen  months  from  this 
date,  or  sooner  if  the  proceeds  of  sale  of  said  goods,  wares 
and  merchandise  will  enable  the  party  of  the  first  part  to 
do  so.     It  is  hereby  provided,  by  and  between  the  parties  to 
this  mortgage,  that  the  said  Edmund  P.  Sexton,  party  of  the 
first  part,  shall  have  and  retain  possession  of  all  the  goods, 
wares  and  merchandise  hereby  mortgaged,  for  the  purpose 
of  selling  and  disposing  of  the  same  in  the  usual  course  of 
trade  as  heretofore  followed,  to  sell  for  ready  pay  only,  for 
the  purpose  of  paying  and  discharging  the  said   several 
debts  as  before  mentioned,  and  for  no  other  purpose ;  and 
that  the  said  party  of  the  first  part  shall  well  and  faithfully 
pay  over  to  the  parties  of  the  second  part  all  the  money 
and  avails  of  the  sales  every  thirty  da3^s  after  the  date 
hereof,  or  oftener  if  he  chooses  to  do  so,  for  the  purpose  of 
paying  said  debts,  as  before  mentioned.     And  it  is  also  pro- 
vided and  agreed  by  the  parties  to  this  mortgage  that  the 
party  of  the  first  part  shall  not  remove  said  goods  and  mer- 
chandise from  the  village  of  Oregon,  where  they  are  now 
situate,  without  the  consent  of  the  parties  of  the  second 
part,  their  agent  or  attorney.     And  it  is  also  provided  and 
agreed  between  the  parties  to  this  mortgage,  that,  if  default 
be  made  in  the  payments  aforesaid,  or  in  case  the  party  of 
the  first  part  neglects  to  pay  over,  as  herein  provided,  the 
avails  of  the  sales  of  said  goods  and  merchandise  to  the  said 
parties  of  the  second  part,  their  agent  or  attorney,  as  before 
provided;  or  in  case  the  said  party  of  the  first  part  shall  do 
,  any  thing,  or  act,  whereby,  in  the  opinion  of  the  parties  of 
the  second  part,  their  agent  or  attorney,  shall  consider  the 
security  in  danger,  then,  and  in  that  case,  it  shall  and  may 
be  lawful  for  the  said  parties  of  the  second  part,  their  agent 
or  attorney,  or  assigns,  executors  or  administrators,  shall 
have  the  right  to  take  possession  of  the  said  goods  and 
merchandise  hereby  mortgaged,  and  all  the  goods  and  mer- 
chandise which  may  be  hereafter  purchased  by  the  party  of 
the  first  part,  wheresoever  the  same  may  be  or  can  be  found, 
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and  sell  the  same  at  the  best  price,  for  cash,  which  can  be 
obtained,  and  from  the  sales  pay  and  discharge  the  said 
several  sums  before  mentioned  which  may  remain  unpaid 
or  unsatisfied ;  and,  in  case  there  shall  be  more  than  sufiicient 
to  pay  the  same,  the  remainder  shall  be  returned  to  the  said 
party  of  the  first  part,  after  paying  all  costs  and  charges 
in  the  premises.  It  is  also  further  provided  that,  in  case 
the  party  of  the  first  part  shall  well  and  faithfully  perform 
the  conditions  of  this  mortgage  on  his  part,  pay  and  dis- 
charge the  said  several  debts  as  before  mentioned,  at  the 
times  and  in  the  manner  before  specified,  then  these 
presents,  and  *every  matter  and  thing  therein  con-  P399] 
tained,  and  this  mortgage,  shall  be  canceled  and 
delivered  up. 

"  In  witness  whekeof,  The  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal,  this  5th  day  of  March,  in 
the  year  of  our  Lord  1855. 

"Edmund  P.  Sexton,     [seal.] 

"  Witness,  David  S.  Peide. 

"  This  mortgage  acknowledged  before  me,  by  Edmund  P. 
Sexton,  this  5th  day  of  March,  1855. 

"  David  S.  Peide,  J.  P.     [seal.] 

''Filed  March  6,  1855,  at  ^  P.  M. 

"  Kecorded  in  book  E.  of  mortgages,  pages  53  and  54, 
and  examined.  E.  B.  Light,  Clerk." 

The  plaintiffs  further  proved  by  said  witness  that  he  re- 
sided in  the  town  of  Oregon,  in  Ogle  county,  and  his  busi- 
ness was  selling  goods.  That  witness  was  acquainted  with 
the  plaintiffs,  and  that  they  were  merchants,  residing  in 
ISTew  York  city.  The  instrument  or  mortgage  was  executed 
by  witness  on  the  day  it  bears  date.  That  the  witness  re- 
mained in  the  store  and  continued  in  possession  of  the  goods 
until  April  27,  1855,  when  the  deputy  marshal  took  posses- 
sion of  them.  The  marshal  invoiced  them,  locked  up  the 
store,  and  advertised  them.  The  deputy  marshal  then  put 
them  into  the  custody  of  William  Davis,  the  defendant  in 
this  suit.  Davis  remained  in  custody  of  the  goods  until 
the  14th  of  May,  1855,  when  the  sheriff  took  them  on  a 
replevin,  at  the  suit  of  the  plaintiffs.  The  goods  replevied 
were  the  same  goods  taken  by  the  marshal,  and  the  same 
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goods  named  in  tlie  mortgage.  That  "witness  sold  goods 
after  the  mortgage  was  given,  and  before  the  levy,  and  paid 
avails  to  the  agent  of  the  plaintiffs,  amounting  to  $644.  Of 
the  above  sum  witness  paid  to  Mr.  Manlove  $600,  as  pro- 
vided in  said  mortgage,  the  amount  of  a  note  taken  up  by 
witness,  he  having  paid  the  same  to  Manlove,  and  the  bal- 
ance of  the  six  or  seven  hundred  dollars  he  paid  to  Mix. 

The  witness  testified  that  he  was  justly  indebted  to  the 
various  parties  named  in  the  mortgage,  and  in  the  respect- 
ive sums  therein  named. 

The  said  witness,  on  cross-examination  by  the  counsel  for 
the  defendant,  testified :  That  the  arrangement  in  relation 
to  the  mortgage  was  mads  by  him  with  Mr.  Smith,  the 
agent  of  the  plaintiffs,  and  also  of  Bates,  Taylor  &  Co., 
merchants  of  l^ew  York,  and  creditors,  named  in  the  mort- 
gage; that,  at  the  time  of  the  execution,  he  was  unable  to 
meet  his  notes  and  liabilities  as  they  became  due ;  he 
[*400]  (witness)  had  executed  a  judgment  *note,  and  Smith 
and  he  conversed  about  the  creditors  of  witness  and 
his  business ;  that  he  executed  the  mortgage  for  the  benefit 
of  his  creditors ;  that  the  mortgage  embraced  and  named 
all  his  creditors,  except  Messrs.  Cornell  &  Willes,  and  Jen- 
nings &  Co.,  of  IS'ew  York,  whom  he  owed  some  seven  or 
eight  hundred  dollars;  and  except,  also,  a  draft  due  Mr. 
Jackson,  of  Chicago,  of  some.  $400 ;  that  Cummins,  Collins 
&  Seaman,  the  parties  to  whom  the  judgment  note  was 
given,  were  provided  for  in  said  mortgage;  that,  at  the  time 
of  the  execution  of  the  mortgage.  Smith  and  witness  con- 
cluded that  the  mortgage  would  save  his  creditors,  and 
that  the  mortgage  contained  a  schedule  of  all  his  property 
and  effects,  except  three  lots  of  land  he  then  had  at  the 
time  of  the  execution  of  the  mortgage. 

Witness  had  traded,  as  a  merchant,  in  Oregon  some 
eleven  months,  and  did  a  cash  business ;  that  he  sometimes 
sold  some  goods  on  credit,  and  kept  the  accounts  on  slips-  of 
paper.  At  the  time  of  the  execution  of  the  mortgage, 
witness  stated  that  he  might  have  had  some  $30  in  accounts, 
and  also  two  notes,  one  of  $50  and  one  of  $30,  which  were 
given  by  a  man  up  north,  which  witness  did  not  consider 
worth  much. 
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G.  W.  and  J.  A.  Thompson,  Yan  H.  Higgins  and  M.  P. 
Sweet,  for  plaintiff  in  error.  J.  Loop,  H.  A.  Mix  and  W. 
W.  Heaton,  for  defendants  in  error. 

Skimtee,  J.  This  was  an  action '  of  replevin  by  Ransom 
and  Gates  against  Davis,  to  recover  a  stock  of  goods. 
Davis  justified  the  taking,  under  an  execution  to  him  di- 
rected, as  marshal  of  the  northern  district  of  Illinois,  issued 
out  of  the  circuit  court  of  the  United  States  for  said  dis- 
trict against  Sexton,  in  whose  possession  the  goods  were  at 
the  time  of  the  taking  and  seizure.  The  plaintiffs  below, 
to  prove  property  in  them,  upon  the  trial  read  in  evidence 
a  chattel  mortgage  of  the  stock  of  goods  executed  to  them 
by  Sexton.  This  instrument  recites  that  Sexton  is  indebted 
to  divers  persons,  among  whom  are  the  plaintiffs,  amount- 
ing to  $6,297;  that  he  is  unable  to  pay  said  debts  without 
further  time,  and  conveys  to  the  plaintiffs  below  ''  all  the 
goods,  chattels  and  personal  property  belonging  to  the  party 
of  the  first  part,  and  now  in  his  possession  in  the  building 
known  as  Etniger's  building;  that  jDart  now  occupied  by 
the  party  of  the  first  part  in  the  village  of  Oregon,  county 
-of  Ogle,  and  state  of  Illinois,  said  property  to  include 
*all  the  merchandise  and  stock  in  trade,  consisting  [*401] 
of  thirty  pieces  of  broadcloths,  cassimeres  and  sati- 
nets, thirty  pieces  of  ginghams,  three  hundred  pieces  of 
prints,  thirty  pieces  of  alpacas,  twenty  pieces  of  dress  goods, 
twenty  pieces  of  ribbons,  fifty  pieces  of  shirting,  a  quantity  of 
sheeting,  twenty  pieces  of  cambric,  four  pieces  of  velvet, 
five  pieces  of  silks,  sixty  over  and  under  coats,  thirty  pairs 
of  pants,  thirty  vests,  twelve  cases  of  boots,  one  hundred 
pairs  of  shoes,  fifty  pairs  of  brogans,  a  quantity  of  groceries, 
a  quantity  of  hardware,  a  quantity  of  crockery,  together 
with  all  and  every  article  of  merchandise  of  whatever  kind 
and  description  now  of  said  stock." 

The  instrument  provides  that  Sexton  shall  retain  posses- 
sion of  the  goods,  sell  the  same  in  the  usual  course  of  trade, 
pay  the  proceeds  thereof  to  certain  preferred  creditors, 
among  whom  are  the  plaintiffs,  and  apply  the  balance  in 
payment  of  the  debts  of  the  other  creditors  named,  pro 

rata;  that  he  shall  pa}^  all  his  named  creditors  in  fifteen 
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months,  and  that  thereupon  the  mortgage  shall  become  void ; 
that  in  case,  in  the  opinion  of  the  mortgagees,  their  security 
should  for  any  cause  become  endangered,  they  may  take 
possession  of  the  stock  of  goods,  including  all  goods  there- 
after by  Sexton  added  thereto,  and  sell  the  same,  paying 
out  of  the  proceeds  the  debts  in  manner  mentioned  in  the 
mortgage,  and  the  balance  to  Sexton. 

If  this  instrument  is  void  upon  its  face,  because  it  is 
against  the  provisions  of  the  statute,  or  because  it  is  fraudu- 
lent in  law,  as  tending  to  delay  and  hinder  creditors,  the 
judgment  below  must  be  reversed,  as  it  could  not  in  such 
case  be  tlie  foundation  of  a  right  of  property  in  the  plaint- 
iffs ;  and  this  is  the  only  question  we  deem  it  necessary  to 
examine  upon  this  record. 

The  statute  provides  that  all  instruments  of  writing  hav- 
ing the  effect  of  a  mortgage  or  lien  upon  chattels  shall  be 
invalid  against  third  persons,  where  the  possession  shall  not 
be  delivered  to  and  remain  with  the  mortgagee,  unless  made^ 
aclaiowledged  and  recorded  in  pursuance  of  its  provisions. 
These  provisions  require  that  the  mortgage  be  acknowledged 
before  a  justice  of  the  peace  of  the  district  in  which  the 
mortgagor  resides,  and  requires  the  justice  to  enter  in  his 
docket  a  memorandum  of  his  acknowledgment,  containing 
a  description  of  the  mortgaged  property ;  that  the  mortgage 
be  recorded  in  the  recorder's  office  of  the  county  in  which 
the  mortgagor  resides,  and  provides  that  thereupon  the 
mortgage,  if  hnnajlde,  shall  be  valid  for  not  exceeding  the 
period  of  two  years,  notwithstanding  possession  remain  with 
the  mortgagor,  if  the  mortgage  provide  for  the  possession 
so  to  remain.  Tlie  statute  also  prohibits,  under  a 
[*-i02]  penalty,  sale  by  the  mortgagor  *of  the  mortgaged 
property  to  third  persons,  without  informing  them 
of  the  mortgaged  lien.     Statutes  of  1856,  p.  136. 

From  these  provisions  it  is  plain  that  the  statute  contem- 
plates the  retaining  of  possession  by  the  mortgagor  of 
chattels  capable  of  description  and  identification  only,  and 
the  retaining  of  such  possession  for  use  or  custody,  and  not 
for  sale  and  disposition  in  the  course  of  business  and  trade. 
The  possession  is  to  remain  with  the  mortgagor,  a  sale  to 
third  persons  is  prohibited,  the  chattels  set  forth  in  the 
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mortgage  are  to  be  entered,  and  described  in  the  justice's 
docket,  and  the  mortgage  is  to  be  recorded ;  thus  affording 
pubhc  notice  in  the  immediate  neighborhood,  and  in  a  pub- 
lic office  of  the  county  of  the  mortgagor,  of  the  hen  exist- 
ing against  the  particular  chattels.  This  instrument  does 
not  provide  for  possession  remaining  with  the  mortgagor 
within  the  meaning  of  the  statute,  but  seeks,  under  cover 
of  a  mortgage,  to  enable  the  mortgagor,  in  defiance  of  his 
creditors,  to  retail  goods  according  to  the  course  of  mer- 
chants, and  is  against  the  evident  policy  of  the  statute. 
Goodrich  v.  Downs,  6  Hill  E,.  438;  Grover  v.  Wakeman,  11 
Wend.  K.  187.  In  effect,  the  instrument  is  no  less  than  an 
assignment,  or  bill  of  sale  of  a  stock  of  goods,  reserving  to 
the  assignor  the  absolute  dominion  and  power  of  disposition 
for  the  period  of  fifteen  months ;  during  which  time  it  con- 
templates that  the  assignor  shall,  with  the  goods,  carry  on 
his  business  of  store  keeping  as  by  him  "  heretofore  fol- 
lowed ; "  that  what  he  should  add  to  the  stock  should  inure 
to  and  become  a  part  of  the  assigned  or  mortgaged  prop- 
erty, and  that  for  this  period  the  creditors  of  the  assignor 
should  be  hindered  in  subjecting  the  property  to  the  satis- 
faction of  their  legal  demands ;  thus  affording  the  assignor 
immunity  against  the  claims  of  creditors  while  he  is  in  the 
visible  possession  and  dominion  of  the  property  for  all  pur- 
poses, with  the  naked  undertaking  on  his  part,  with  one  of 
his  creditors,  to  apply  the  proceeds  of  the  goods  to  the  pay- 
ment of  the  named  debts  in  the  manner  in  the  instrument 
provided.  The  law  gives  no  sanction  to  such  arrangements, 
and,  however  well  intended  in/act,  will  hold  them  void  as 
ag-ainst  creditors,  as  tending'  to  encouras'e  and  sustain  frauds, 
and  to  hinder  creditors  in  the  collection  of  their  just  de- 
mands. J^ord  V.  Willia?ns,  3  Kernan  R.  577;  Edgall  v. 
Hart,  13  Barbour's  (S,  C.)  R.  380;  Delavmre  v.  Ensign,  21 
id.  85;  Grisvjold  v.  Sheldon,  4  Comstock's  R.  580;  Hart  v. 
Crane,  7  Paige's  Chy.  R.  37;  Ward  v.  Trotter,  3  Monroe  R. 
\',, Sheerer  v.  Loutzherhizer,  6  Watts'  R.  543;  Whallon  v. 
\Scott,  10  id.  237. 

Judgment  reversed. 
467 


403  Keed  v.  p.  &  O.  E.  K.  Co.  [xipiil, 

[*403]'  *JoHN  Reed,  Executor   of   Andrew    Seed,  v.  The 
Peoria  &  Oquawka  Pailroad  Company. 

Error  to  Peoria. 

Actions  of  trespass  for  injui-ies  to  realty  do  not  survive,  and  can  not  be 
sustained  by  an  executor. 

The  motion  to  abate  this  suit  was  made  before  Dayis, 
judge,  and  was  decided  by  him  at  March  term,  1857,  of  the 
Peoria  circuit  court.  The  opinion  gives  an  abstract  of  the 
case. 

N.  H.  Purple,  for  plaintiff  in  error.  J.  Manning,  for  de- 
fendant in  error. 

Skinner,  J.  Seed  sued  the  defendant  in  an  action  of 
trespass.     The  declaration  contained  two  counts. 

1.  For  breaking  and  entering  plaintiff's  close,  throwing 
down  fences,  breaking  and  treading  down,  eating  up, 
destroying  and  carrying  away  the  oats  of  the  plaintiff —  one 
hundred  acres.  Driving  off  and  carrying  away,  and  caus- 
ing to  be  driven  off,  carried  away  and  dispersed  and  lost, 
one  hundred  hogs  of  the  plaintiff,  and  other  wrongs,  etc. 

2.  Same  in  substance. 

Defendant  pleaded  the  general  issue. 

After  the  commencement  of  the  suit  Seed  died. 

His  death  was  suggested  by  his  counsel,  and  Eeed,  his 
executor,  substituted  as  plaintiff. 

The  defendant  entered  a  motion  that  the  suit  abate,  which 
the  court  sustained.     Plaintiff's  attorney  excepted. 

The  only  question  in  the  case  is,  Avhether  the  cause  of 
action  survives  in  favor  of  the  executor. 

At  common  law,  causes  of  action  for  trespasses  to  person 
or  to  property  did  not  survive  either  in  favor  of  or  against 
personal  representatives  or  heirs.  The  statute  of  4  Edw.  III. 
ch.  7,  and  which  is  in  force  in  this  state,  is  held  to  haye 
changed  the  common  law  only  so  far  as  relates  to  injuries 
to  personal  property ;  and  the  statute  of  3  and  4  AVilliam  IV., 
which  saves  to  personal  representatives  causes  of  action  for 
trespasses  to  personal  and  real  property,  does  not  affect  the 
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common  lavr  as  received  in  this  country.     1  Chitty's  PL  68, 
69  and  70. 

Our  statute  provides  that  actions  shall  not  abate  by  the 
death  of  a  sole  plaintiff,  "  if  the  cause  of  action  survive  to 
heirs,  devisees,  executors  or  administrators."  Statutes  1836, 
ch.  1,  sec.  7. 

*The  statute  has,  therefore,  left  the  survivorship  [*401:] 
of  causes  of  action  as  the  law  was  before,  and  by 
that  law  rights  of  action  for  trespasses  to  land  did  not  sur- 
vive. 

But  it  is  contended  that  the  counts  of  the  declaration, 
although  for  breaking  and  entering  the  plaintiff's  dose, 
allege  trespasses  to  personal  property  therein,  and  that, 
therefore,  the  cause  of  action,  to  that  extent  at  least,  sur- 
vives. In  actions  of  trespass  the  plaintiff  may  declare  for 
a  wrongful  breaking  and  entry  of  his  close,  which  is  purely 
an  injury  to  land,  and,  by  way  of  aggravation,  allege  any 
other  acts  Qf  tres|)ass,  upon  the  same  occasion,  committed 
therein  to  the  land,  the  person,  or  personal  property  of  the 
plaintiff,  and  recover  damages  for  all.  But  if,  in  such  case, 
he  fails  to  establish  the  wrongful  entry  alleged,  not  having 
maintained  the  principal  trespass  or  ground  of  action,  he 
can  not  recover  for  the  consequences  or  incidents,  as  an 
assault  and  battery  of  his  person,  or  injuries  to  his  personal 
property  therein. 

The  plaintiff,  in  actions  of  trespass,  may  join  counts  for 
trespass  to  land  and  for  trespass  to  person,  and  to  personal 
property,  and  m  such  case,  each  count  being  an  independent 
cause  of  action,  he  may  recover  upon  such  counts  as  are 
sustained  by  proof,  although  he  fail  as  to  others. 

The  counts  in  this  record  are  strictly  for  trespasses  to  land, 
alleging,  by  way  of  aggravation,  and  not  as  the  ground  of 
action,  other  wrongs  to  the  plaintiff,  on  the  same  occasion, 
upon  the  land  committed  and  damages  consequent  thereon. 

Actions  for  trespass  to  land  are  local,  must  be  brought  in 
the  county  where  the  land  hes,  by  the  common  law ;  but 
actions  for  trespass  to  personal  property  and  to  person  are 
transitory,  and  may  be  brought  where  the  defendant  may 
be  found. 

The  rules-  here  laid  down  are  abundantly  sustained  by 
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authority,  and  this  court  has  no  power  to  alter  them.     1 

Chitty'sPl.  G9,  TO  and  410.  411;  Sauud.  PL  and  Ev.  1097; 

2  Starkie's  Ev.  813,  814;    Williams  v,  Breedon,  1  Bos.  & 

Pul.  E.  329 ;  Emerson  v.  Emerson^  1  Ventris  R.  187 ;  Rojyjys 

V.  Baker,  4  Pick.  R.  239. 

Judgment  affirmed. 


[*405]        *"WiLLiAM  Chilmasero  v.  The  People. 
Appeal  from  La  Salle. 

Recognizance. —  A  recognizance  is  not  vitiated  because  it  is  taken  for 
a  less  sum  than  is  indorsed  on  the  writ. 

A  recognizance  is  of  itself  evidence  that  it  was  taken  under  the  direc- 
tion of  the  court. 

Indictment. —  An  indictment  need  not  be  set  out  in  a  scire  facias  upon 
recognizance  forfeited. 

Scire  facl\s — Against  principal  and  surety. —  A  scire  facias  sued  out 
against  principal  and  surety  is  several  in  its  effects  upon  each,  as  is 
also  the  judgment  and  execution  upon  it. 

Same —  Whether  joint. — A  scire  facias  is  not  joint  because  it  includes 
several  parties  who  have  entered  into  the  same  recognizance.  It  is 
sufficient  if  the  recognizance  is  followed.  The  judgment  will  only  be 
awarded  according  to  the  force  and  effect  of  the  recognizance. 

This  was  a  proceeding  in  La  Salle  circuit  court  against 
appellant  by  scire  facias  on  recognizance.  The  record 
shows : 

An  indictment  against  William  Trabling  and  Henry 
Gerhart  for  larceny ; '  indorsement  on  the  back  of  the  indict- 
ment, and  order  to  hold  bail  in  the  sum  of  $800  each ;  re- 
cognizance of  Henry  Gerhart  as  principal  and  Conrad  Sapp 
as  security  in  the  sum  of  $300  each,  for  the  appearance  of 
Henry  Gerhart  before  the  circuit  court  of  La  Salle  county 
at  the  (then)  next  term  thereof  to  answer  the  indictment ; 
appearance  and  plea  of  not  guilty  by  Gerhart ;  trial  of  de- 
fendant; disagreement  and  discharge  of  jury;  recognizance 
of  Gerhart  as  ])rincipal  and  AVilliam  Chumasero  as  security 
in  the  sum  of  8300  each,  for  appearance  of  defendant,  Ger- 
hart, on  the  first  day  of  the  tlien  next  term  of  said  court; 
noUs prosequi  QniQVQil  as  to  Ti'abling;  defendant,  Gerhart, 


Cited:  41  111.  459;  53  111.  437;  58  111.  29;  81  111.  136. 
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called  and  defaulted;  appellant  called  and  made  default, 
and  recognizance  forfeited  and  judgment  rendered  against 
appellant  for  the  sum  of  $300,  being  the  amount  specified 
in  recognizance ;  return  of  officer  of  service  of  scire  facias 
on  appellant ;  order  for  execution  against  appellant. 

Bill  of  exceptions,  showing  that  motion  was  made  to  set 
aside  order  for  execution,  because  said  scire  facias  purports 
to  set  out  an  indictment  alleged  to  have  been  found  against 
said  Gerhart  and  Trabling  for  larcen}",  without  setting  out 
any  indictment  in  said  scire  facias,  and  because  said  scire 
facias  was,  in  other  respects,  informal,  uncertain  and  insuf- 
ficient ;  which  motion  was  overruled  by  the  court,  and  to 
which  decision  said  appellant  then  and  there  excepted. 

The  assignment  of  errors  is  as  follows : 

The  court  erred  in  overruling  the  motion  to  set  aside  the 
order  for  execution  against  appellant. 

The  court  erred  in  making  said  order,  for  the  reason  that 
the  order  to  hold  to  bail  was  in  the  sum  of  $800, 
when  the  "-recognizance  was  taken  for  a  less  sum,  ["^406] 
without  any  order  having  been  made  reducing  the 
amount. 

The  court  erred  in  making  said  order,  for  the  reason  that 
the  scii'e  facias  does  not  set  out  the  indictment,  and  was 
void. 

The  recognizance  entered  into  by  appellant  and  Gerhart 
was  not  in  pursuance  of  any  order  of  the  court,  and  there- 
fore void ;  and  hence  all  proceedings  founded  thereon  are 
void. 

That  the  recognizance  was  a  several  recognizance  of  said 
appellant  and  Gerhart  respectivel}^,  and  that  scire  facias 
was  against  them  jointly. 

Chumaseeo  and  Eldkedge,  for  appellant.  W.  Bushnell, 
state's  attorney,  for  appellees. 

ScATEs,  C.  J,  On  default  the  party  must  assign  such, 
ground  of  error  as  would  be  good  on  general  demurrer. 
No  such  error  is  assigned. 

The  first  is  a  general  assignment  of  error;  the  second,  in 
taking  recognizance  for  less  than  sum  indorsed  on  writ, 
would  not  prejudice  plaintiff,  and  he  could  not  complain. 
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£aih'ys  Adifi'r  v.  Campbell^  1  Scam.  E..  47;  Harrison  v. 
Clark  €t  ah  1  id.  131;  Thorn  v.  Tratso7i,  5  Gil.  R  26.  If  for 
a  greater  amount  it  would  be  void.  Waugh  v.  The  People,, 
17  111.  R.  561.  But  this  has  no  application  to  a  recogni- 
zance taken  in  open  court.  It  needs  no  formal  order  to  sus- 
tain it.  It  is  evidence  of  itself  that  the  court  directed  the 
recoo-nizance  to  be  taken  for  the  amount  mentioned  in  i  t. 

The  indictment  need  not  be  set  out  in  the  scire  facias. 
It  is  sufficient  if  the  offense  is  recited  or  referred  to  in  it. 
!N^or  need  there  be  any  order  of  court  requiring  or  directing 
the  party  to  enter  into  recognizance.  The  recognizance  is 
evidence  that  the  party  wa?  required  to  enter  into  it,  and 
did  so.     Shattuch  et  al.  v.  The  People,,  4  Scam.  E.  477. 

The  fifth  and  last  assignment  of  error  questions  the  suf- 
ficiency of  the  scire  facias,,  because  it  is  alleged  that  it  is 
joint  against  plaintiff  and  his  principal,  Gerhart,  and  upon 
a  several  recognizance.  The  recognizance  is  several.  The 
.scire  facias,,  though  sued  out  against  both  principal  and 
surety,  which  is  proper,  is  several  in  its  effect  upon  each, 
and  the  judgment  or  award  of  execution  is  also  several 
against  plaintiff.  There  is  not,  and  can  not  be,  therefore, 
any  prejudice  to  plaintiff.  Even  where  recognizance  is 
joint  and  several,  execution  may  be  severally  awarded, 
though  scire  facias  is  both  joint  and  several.  Passfield  v^ 
The  People,  3  Gilm.  E.  406.  It  does  not  follow  that 
[*407]  the  scire  facias  is  joint  *simply  because  two  are  in- 
cluded in,  and  ordered  to  be  summoned  to  show 
cause.  The  object  is  to  have  execution  according  to  the 
form,,  force  and  effect  of  the  recognizance.  Sans  v.  The 
PeopU,  3  Gilm.  E.  327. 

It  is  sufficient  that  the  scire  facias  pursue  the  recogni- 
zance, whether  joint  and  several,  or  joint  or  several,  and 
judgment  or  execution  be  awarded  only  according  to  its. 
form,  force  and  effect.  But  where  tlie  parties,  princijial  and 
surety,  have  botli  entered  into  the  same  recognizance,  though 
severally,  each  may  be  included  in  and  served  with  one  scire 
facias,  to  show  cause  against  the  award  of  execution  against 
him  for  the  several  indebtedness.  And  this  would  not  make 
it  a  ioint  scire  facias„  anv  more  than  such  a  recognizance 
becomes  joint  by  each  entering  into  the  same  severally  for 
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himself.  So  I  must  understand  the  authority  of  Hildretlt 
V.  The  State,  5  Blackf.  R.  80;  Thompson  v.  The  State,  4  id. 
188 ;  Lockwood  et  al.  v.  The  State,  T  id.  417. 

We  do  not  regard  the  scire  facias  here  as  a  joint  one,  but 
several  in  all  its  recitals,  and  several  in  its  requirements. 

Judgment  afjirined. 


\ 


The  Pkesident  ajstd  Trustees  of  the  Town  of  St.  Charles 

v.  Peter  O'Mailey. 

Appeal  from  Kane. 

Record  of  by-laws  of  town  —  Evidence.. —  AVhere  tlie  charter  of  a 
to-wTi  requires  its  officers  to  keep  a  record  of  the  by-laws,  etc.,  which 
shall  be  received  in  all  courts  as  evidence,  other  proof  than  such  record 
is  unnecessary ;  and  an  honest  correction  of  the  record  does  not  vitiate 
the  by-laws. 

Recovery  of  several  fines  in  one  action. — If  the  charter  authorizes 
the  recovery  of  several  fines  in  one  action,  if  the  proof  is  clear  as  to 
four-  distinct  offenses,  a  verdict  for  the  penalty  of  but  one  is  improper,, 
as  it  would  be  a  bar  to  a  future  prosecution  for  the  other  penalties. 

Informer  as  witness. —  A  witness  is  not  to  be  discredited  from  the 
s-mple  fact  that  he  may  fill  the  character  of  an  informer  or  spy.i 

Costs. ^  Where  a  statute  expressly  gives  costs  to  a  successful  party,  it  is 
erioueous  to  divide  them. 

This  was  a  suit  commenced  before  a  justice  of  the  peace 
by  the  town  officers  of  St.  Charles,  for  the  violation  of  an 
ordinance  prohibiting  the  sale  of  liquors,  for  a  failure  to  pay 
penalties,  a  certain  sum,  not  exceeding  $100. 

A  judgment  was  rendered  before  the  justice  against  de- 
fendant for  $100  debt,  and  costs  of  suit.  The  defendant 
appealed  to  the  circuit  court.  At  May  term,  1856,  of  ^the 
Kane  circuit  court,  the  cause  was  tried  on  the  appeal,  before 
I.  G.  Wilson,  judge,  and  a  jury. 

*A  witness  was  sworn,  who  testified  that  O'Mailey  [*408] 
had  sold  him  tw^o  drinks  of  brandy  at  his  grocery,  in 
St.  Charles,  at  two  different  times,  on  the  29th  of  l^ovem- 
ber,  1855,  and  also  a  pint  of  whisky  to  another  person  on 
the  same  dav.  On  his  cross-examination  this  witness  stated 
that  he  resided  at  Batavia ;  went  to  St.  Charles  for  the  pur- 

1  See  70  111.  618. 
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pose  of  buying  liquor,  that  the  defendant  might  be  prose- 
cuted; I  drank  twice  on  that  evening  at  defendant's;  went 
to  several  other  groceries  and  saloons  on  same  evening; 
drank  five  or  six  times  in  all  that  evening.  Question.  State 
whether  you  are  a  member  of  a  temperance  society,  and 
jiledged  not  to  use  intoxicating  drinks  ?  Did  you  not  go  to 
St,  Charles  to  buy  liquor  of  defendant  at  the  suggestion  or 
request  of  an  organized  band  or  society  of  men  at  Batavia, 
or  by  a  resolution  of  such  a  band?  Answer.  Well,  I  hardly 
know  whether  I  can  answer  the  question.  There  was  no 
resolution  passed ;  others  knew  I  was  going ;  it  was  spoken 
of  by  others;  I  expected  to  have  my  expenses  paid.  Ques- 
tion.  State  whether  or  not  you  are  a  member  of  a  society 
sworn  to  prosecute  liquor  sellers,  and  to  destroy  tljeir  prop- 
erty ?  Answer.  Don't  know  as  any  one  oflPered  to  defray 
my  expenses;  had  some  expectation  that  they  would  be 
paid ;  I  paid  for  team  and  liquor ;  no  one  furnished  me  any 
money. 

Another  witness  stated  that  he  went  to  St.  Charles  for 
the  purpose  of  purchasing  liquor  of  the  defendant,  that  he 
might  be  prosecuted. 

RoUa  French  sworn:  I  am  the  corporation  clerk  of  the 
town  of  St.  Charles.  These  (referring  to  the  book  of  records 
offered  in  evidence)  are  the  records  of  the  corporation  of 
the  town  of  St.  Charles.  These  ordinances  and  certificates 
(referring  to  the  ordinances  and  certificates  of  publication 
upon  which  suit  is  brought)  are  in  the  handwriting  of  A. 
E.  McWayne.  He  was,  at  the  date  of  said  ordinances,  the 
clerk  of  said  corporation. 

A.  R.  Mc Wayne,  sworn :  Know  defendant ;  resides  at  St. 
Charles.  (Plaintiffs'  counsel  gave  book  of  records,  purport- 
ing to  be  the  records  of  the  corporation  of  the  town  of  St. 
Charles,  to  witness.)  By  plaintiffs'  counsel :  Please  to  state 
whether  or  not  these  are  the  records  of  the  corporation  of 
the  town  of  St.  Charles?  Answer.  They  are.  Please  to 
turn  to  the  ordinances  passed  by  the  president  and  trustees 
of  tlie  town  of  St.  Charles,  June  15, 1854,  and  the  certificate 
of  posting  such  ordinances,  in  relation  to  the  sale  of  intox- 
icating drinks,  and  state  wliose  handwriting  they  are  in. 
(Witness  opened  book  to  ordinance  and  certificate,  and  ex- 
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amined  them.)  Answer.  They  are  in  my  handwriting;  I 
was  corporation  clerk  at  the  time.  Question.  State 
•whether  you  caused  such  copies  of  ^those  ordi-  [*4:09] 
nances  to  be  made  ?  Answer.  I  did.  Question.  Did 
you  cause  such  copies  to  be  posted  up  \  if  so,  where  ?  An- 
swer. I  had  made  fifteen  or  twenty  copies.  I  posted  up 
one  on  the  mill  on  the  west  side  of  Fox  river,  in  St.  Charles, 
one  on  jDost  in  mill  on  the  east  side  of  the  river.  I  posted 
two  or  three  copies  on  the  bridge  across  Fox  river,  one  in 
my  ofiice  and  one  at  the  postoffice;  others  in  different 
parts  of  the  town.  They  were  posted  on  the  24th  day  of 
June,  A.  D.  1854.  The  w^ords  "  of  the  most "  were  added  in 
the  record  book  at  the  request  and  by  the  direction  of  the 
president  and  trustees  of  the  town  of  St.  Charles. 

The  book  of  records  of  the  corporation  was  then  allowed 
to  go  to  the  jury  as  evidence  containing  ordinance  and  cer- 
tificate above  set  out.  The  above  was  all  the  testimony  in 
the  above  case. 

Plaintiffs'  Instructions  :  That  the  book  purporting  to 
be  the  records  of  the  corporation  of  the  town  of  St.  Charles 
is  ])roper  evidence  in  this  case  of  all  matters  therein  con- 
tained. 

That  what  are  the  three  most  public  places  in  the  town  of 
St.  Charles  is  a  question  of  fact  for  the  jury  to  determine ; 
and  if  they  believe  the  proper  notices  were  duly  posted  in 
three  pubhc  places  of  resort,  such  as  the  flouring  mills  on 
the  east  and  Avest  sides  of  the  river  in  said  town,  and  at  the 
postoffice,  such  is  proper  evidence  on  the  question  of  post- 
ing notices. 

That  the  minutes  and  entries  made  by  A.  R.  Mc Wayne, 
while  in  the  proper  discharge  of  his  office  as  clerk  of  the 
corporation  of  the  town  of  St.  Charles,  in  the  proper  book 
of  records  of  said  corporation,  are  admissible  as  evidence 
in  this  case. 

The  defendant  then  asked  the  following  instructions  to 
be  given  by  the  court,  which  were  allowed  and  read  to  the 
jury,  to  the  giving  of  which  the  plaintiffs  then  and  there 
excepted : 

The  jury  are  instructed  that  this  is  a  penal  action,  and, 
in  order  to   entitle  the  plaintiff  to  recover,  he  is  held  to 
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strict  proof  in  every  particular,  and  all  presumptions  are  in 
favor  of  the  defendant. 

That  unless  the  plaintiffs  have  proved  that  the  ordinance 
declared  was  properly  published,  and  in  the  manner  pre- 
scribed by  the  statute,  the  defendant  is  entitled  to  judg- 
ment. 

That  proof  that  copies  of  the  ordinance  were  posted  is 
not  sufficient.  The  plaintiffs  must  prove  that  such  copies 
were  printed  copies,  and  the  burden  of  proof  is  upon  the 
plaintiffs  in  this  particular. 

That  proof  that  copies  of  such  ordinances  were  posted  in 
certain  specified  places  within  the  limits  of  the  corporation 
of  the  town  of  St.  Charles  is  not  sufficient,  unless 
pilO]  the  plaintiff  *has  also  affirmatively  proved  that  such 
copies  were  printed  copies,  and  that  at  least  three 
of  the  specified  places  where  the  same  were  posted  were 
three  of  the  most  public  places  within  the  corporate  limits 
of  said  town. 

That  the  certificate  of  the  publication  and  posting  of  the 
ordinances  contained  in  the  book  of  records  of  said  town 
of  St.  Charles  is  no  evidence  whatever  of  the  publication 
of  said  ordinance,  and  the  jury  have  no  right  to  consider  it. 

That  although  witnesses  may  not  be  impeached  by  proof 
of  general  reputation  for  truth  and  veracity,  still  the  jury 
are  not  bound  to  believe  them  if  they  believe  that  the  posi- 
tion of  such  witnesses  in  relation  to  the  case  destrovs  their 
credibilitv,  or  if  their  cross-examination  shows  them  un- 
worthy  of  credit,  or  that  any  of  the  circumstances  detailed 
by  the  proof  shows  them  unworthy  of  credit. 

Tlie  court  then,  of  its  own  volition,  gave  the  following 
instructions  in  writing : 

That  the  jury  are  the  judges  of  the  credibility  of  the 
witnesses,  and  if,  under  all  the  circumstances  developed  in 
the  case,  the  testimonv  of  anv  of  the  witnesses  who  have 
sworn  is  unworthy  of  credit,  the  jury  should  disregard  it. 
It  does  not  follow  that  because  a  witness  has  sworn  to  an 
alleged  fact,  the  jury  are  to  receive  his  testimony  as  true, 
but  the  jury  are  to  take  into  consideration  the  manner  of 
the  witness,  the  statements  he  makes,  his  connection  with 
tiie  facts  about  which  he  testifies,  the  motives  by  which  he 
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seems  to  have  been  influenced,  and  the  spirit  in  which  he 
apparently  gives  his  testimony ;  and  if  the  jury  think  that  his 
evidence  is  unworthy  of  behef,  and  that  it  ought  not  to 
control  their  verdict,  they  are  at  liberty  to  disregard  it. 

The  law  has  ever  looked  with  disfavor  upon  informers  and 
spies,  and  while  the  fact  that  a  witness  may  have  acted  in 
that  character  does  not,  under  the  law,  absolutely  disqualify 
him  from  testifying,  it  is  a  circumstance  which,  if  shown 
by  the  proof  to  exist,  renders  his  evidence  liable  to  sus- 
picion and  comment,  and  it  is  proper  for  the  jury  to  scruti- 
nize the  testimony  of  a  witness  or  witnesses,  if  any,  who 
ma}^  appear  by  the  evidence  to  have  acted  in  that  capacity. 
If  the  jury  believe,  from  the  testimony,  that  the  witnesses 
in  this  case  lived  in  a  different  town  from  that  of  the  de- 
fendant, and  that  with  a  design  and  preconceived  plan 
formed  by  themselves  in  connection  with  others  to  entrap 
the  defendant  into  the  commission  of  an  offense,  in  order  to 
prosecute  or  cause  him  to  be  prosecuted  for  the  same,  they 
went  to  St.  Charles,  the  place  of  business  of  the  defendant, 
they  are  circumstances  proper  to  be  considered  by  the  jury 
in  determining  what  weight  is  to  be  attached  to  their 
evidence,  the  law  considering  that  a  person  *who,  P411] 
by  cunning  and  artifice,  causes  another  to  commit 
an  offense,  is,  if  not  equally  guilty  of  the  offense,  at  least 
so  far  involved  in  the  transaction  as  to  be  looked  upon  with 
more  or  less  suspicion,  according  to  the  circumstances  of 
the  case. 

"With  the  motives  of  the  witnesses  you  have  nothing  to 
do  any  further  than  it  affects  their  credibility ;  however  ill- 
judged  and  wholly  inadmissible  you  may  regard,  as  the 
court  certainly  does  regard^  efforts  and  vneansfor  the  suppres- 
sion of  the  sale  of  intoxicating  drinks,  such  as  the  proofs 
in  this  case  exhibit,  you  are  still  not  required  to  disregard 
their  testimony  merely  because  you  may  disapprove  of 
their  conduct,  if  you  think  their  testimony  worthy  of  belief. 

It  is  for  you,  gentlemen,  under  all  the  circumstances,  to 
say  what  credence  is  to  be  given  to  the  several  witnesses 
who  have  been  sworn  in  the  case. 

To  the  giving  of  which  instructions  so  given,  the  plaint- 
iffs, by  their  counsel,  then  and  there  excepted. 
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Jury  found  a  .verdict  of  S25  for  plaintiffs. 

Plaintiffs  enter  their  motion  for  new  trial,  which  was 
overruled,  and  judgment  given  in  favor  of  plaintiffs  for 
$25  fine,  each  party  to  pay  their  own  costs.  The  plaintiffs 
except  and  pray  an  appeal. 

D.  L.  Eastman,  for  appellants.  Faenswoeth  and  Buegess, 
and  J.  H.  Feegusox,  for  appellee. 

ScATEs,  C.  J.  The  ninth  section  of  the  charter  of  St. 
Charles  (Acts  1853,  p.  236)  requires  of  the  board  of  trustees 
a  full  and  faithful  record  of  all  their  proceedings,  by-laws 
and  ordinances,  and  of  the  time,  manner  and  ^lace  of  pub- 
lication of  such  by-laws,  in  a  book  to  be  provided  for  that 
purpose,  and  such  book  purporting  to  be  the  records  of  the 
corporation  of  the  town  of  St.  Charles  shall  be  received  in 
all  courts,  without  further  proof,  as  evidence  of  all  matters 
therein  contained.  These  by-laws  were  to  be  published, 
for  ten  days,  in  three  of  the  most  public  places. 

The  fifth  instruction,  for  defendant,  was  erroneous.  The 
book  is  expressly  made  evidence  of  this  very  fact,  and  is 
required  to  contain  a  statement  of  the  time,  manner  and 
place  of  such  pubhcation.  I^or  do  we  perceive  any  objec- 
tion to  an  emendation  of  the  entry,  to  make  it  set  forth  the 
truth  as  it  was. 

The  jury  evidently  found  the  ordinance  to  be  in  force, 

else  they  could  not  have  convicted  the  defendant  at  all,  and 

it  might,  therefore,  appear  to  render  this  erroneous 

[*412]  instruction  "-harmless.     But  we  need  not  pass  upon 

its  effect,  as  there  are  other  grounds  for  reversal. 

By  the  tenth  section  of  the  charter,  several  fines,  etc.,  for 
breaches  of  the  ordinances,  not  exceeding  $100,  may  be 
recovered  in  one  action  before  a  justice,  together  with  costs. 

The  proof  is  clear  to  establish  four  distinct  offenses,  for 
each  of  which  a  fine  of  $25  is  imposed.  "We  can  not  recon- 
cile a  verdict  for  $25  with  the  proof.  The  law  authorized 
the  recovery  of  each  in  one  verdict  and  judgment.  This  is, 
therefore,  a  bar  to  the  others,  whether  recovered  or  not,  as 
they  might  have  been.  The  verdict  is  not  explainable  on 
that  ground. 

"We  find  no  explanation  of  the  finding  under  such  evi- 
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dence,  other  than  discrediting  the  witnesses.  For  this  we 
perceive  no  shadow  of  a  ground.  The  witnesses  may  be 
notoriously  infamous  in  that  community,  and  unworthy  of 
credit,  for  anything  we  laiow,  or  for  anything  apparent  on 
this  record. 

But  if  the  ground  of  discredit  is  to  found  in  the  general 
charge  of  the  court  to  the  jury,  we  find  ourselves  wholly 
unable  to  agree  to  the  law  as  thus  laid  down,  or  to  the 
assumption  of  fact  upon  which  it  is  based. 

And  first,  as  to  the  assumed  fact  that  the  witnesses  fill 
the  character  of  informers  or  spies,  we  must  wholly  differ 
with  the  court. 

However  indiscreet  it  niav  have  been  to  volunteer  to  wit- 
ness  the  commission,  and  become  evidence  to  violations  of 
the  laws,  incurring  thus  the  hatred  and  persecution  of  the 
party  and  his  supporters;  jet,  surely,  no  one  can  justly 
denominate  such  an  one  either  an  informer  or  a  spy.  A 
ixirtlcep-s  criminis  may  inform ;  a  spy  may  secretly  intrude 
upon  and  betray  the  confidence  of  one  who  trusts  to  a 
falsely  assumed  character.  AVe  do  not  perceive  the  first 
trait  of  resemblance  between  the  two  characters  and  the 
conduct  of  these  AA-itnesses.  They  may  have  acted  with 
more  zeal  than  knowledge,  but  we  should  regret  to  learn 
that  men  are  to  be  denounced  as  informers  and  spies,  who 
may  voluntarily  or  involuntarily  denounce  and  prosecute 
offenders  against  the  law,  order  and  morality  of  society. 

As  to  the  principle  of  law,  spies  and  informers  may  be 
more  or  less  odious,  as  matter  of  fact,  as  the  motive  by 
which  they  are  prompted  is  patriotic  or  corrupt.  But  it  is 
not  true,  as  matter  of  law ;  so  far  from  rendering  a  man  in- 
famous, the  law  encourages  accomplices  to  repentance  of 
their  crimes,  discoveries  of  their  accomplices  and  offenses, 
and  to  reformations.  So  far  from  thereby  becom- 
ing infamous,  their  testimony  is  not  *only  received,  [^ilS] 
but  the  act  is  considered  one  of  merit,  and  though 
not  a  matter  of  legal  right,  yet  numerous  instances  are 
recorded  where  the  information  has  been  rewarded  with  a 
pardon.  Informers  and  spies  may  be  abhorred  and  odious, 
not  by  reason  of  denouncing  and  giving  information  against 
crimes  and  criminals,  but  for  their  association  and  participa- 
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tion  in  lawless  practices.  "We  should  not,  therefore,  mistake 
and  denounce  the  only  act  through  which  society  finds 
redress,  instead  of  the  crimes  and  criminals  thus  brought  to 
light. 

If  men  who  voluntarily  or  otherwise  become  acquainted 
Avith  the  secret  brothels,  gambhng  and  drinking  hells  with 
which  our  cities  and  villages  are  sometimes  overrun,  and  our 
neighbors  and  our  children  are  corrupted  and  ruined,  are  to 
lose  their  character  for  veracity,  and  are  to  be  denounced  as 
informers  and  spies,  for  seeking  out  and  bringing  these  evil 
23ractices  to  light,  then  are  our  hopes  of  protection  slight 
indeed. 

We  should  regret  to  be  compelled  to  approve  and  sanc- 
tion such  doctrines,  and  send  forth  their  baneful  and  un- 
healthf ul  influence  from  the  bench.  On  the  contrar}^,  we 
rejoice  to  know  the  law  finds  no  cover  for  its  violations,  nor 
will  it  defame  those  who  ferret  out  crimes  and  bring  the 
criminals  to  light. 

AYe  know  of  no  rule  of  law,  religion  or  morals  that  con- 
verts the  acts  and  doings  of  such  houses  into  sacred  or 
masonic  secrets,  which  it  will  destroy  a  man's  credit  to  dis- 
close. If  such  are  the  terms  upon  which  men  enter  these 
dens,  they  are  as  unknown  to  the  law  as  to  religion  or 
morality. 

Lastly,  the  tenth  section  of  the  charter  gives  costs.  The 
court  erred  in  apportioning  the  costs.  The  statute  expressly 
giving  the  costs,  the  party  is  entitled  to  them,  and  the  case 
does  not  fall  under  the  general  provision  of  apportionment 
on  appeals. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


[*4:14]   "Washington  Coughron  et  al.  v.  Richakd  K.  Swift. 
Error  to  CooJc  County  Court  of  Common  Pleas. 

A  party  can  not  have  a  footing  in  a  court  of  equity  where  his  remedy  is 
adequate  at  law.i 

Cited  :  40  111.  184 ;  42  111.  99 ;  46  111.  162. 

•  See  City  of  Peoria  v.  Kidder,  36  111.  351 ;  Puterbaugh  v.  Elliott,  22  111. 
157;  Bigelow  v.  Andrews,  31  Ul.  322;  McConnel  v.  Dickson,  43  111.  99; 
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The  opinion  of  the  court  gives  a  statement  of  the  case. 

A  final  decree,  upon  bill,  answers,  exhibits  and  proofs,  was 
rendered  by  J.  M.  Wilsojt,  judge,  at  the  April  vacation  term, 
1S56,  of  the  common  pleas  court,  for  complainant,  ordering 
that  injunction  be  made  perpetual,  and  that  Coughron  be 
restrained  from  collecting  the  judgment  of  7th  September, 
1848,  and  that  Church,  the  sheriff,  be  enjoined  from  making 
deed,  etc. 

W.  T.  BujRGESS,  for  plaintiffs  in  error.  B.  S.  Morris  and 
SnusrwAY,  Waite  and  Towne,  for  defendants  in  error. 

Skinner,  J.  This  was  a  bill  in  equity,  by  Swift,  against 
Coughi'on,  Gates  and  Church. 

The  biU  alleges  that  Gates,  being  indebted  to  Swift,  to 
secure  the  payment  of  the  debt,  on  the  18th  day  of  April, 
1S4G,  conveyed  certain  premises  to  Buckner  S.  Morris,  in 
trust,  to  sell  and  convey  the  same,  for  the  satisfaction  of  this 
debt ;  that  Morris,  in  execution  of  the  trust,  on  the  17th  day 
of  June,  1847,  sold  and  conveyed  the  same  to  Swift;  that 
Swift  afterward,  by  deed  containing  covenants  of  general 
warranty,  conveyed  the  same  to  one  Gutcheus ;  that  Gates, 
also,  on  the  1st  day  of  October,  1846,  conveyed  the  same  to 
Swift;  that  the  same  premises  were  formerly  owned  by  one 
Steele,  prior  to  the  title  of  Gates,  and  that  they  were  sold 
on  execution,  issued  upon  a  judgment  against  Steele,  and 
which  was  a  lien  upon  the  premises,  and  on  the  16th  day  of 
July,  1847,  by  virtue  of  said  judgment,  execution  and  sale, 
conveyed  to  one  Hubbard;  that  Hubbard  afterward  con- 
veyed the  same  to  Swift ;  that  Coughron,  on  the  7th  day  of 
September,  1848,  filed  in  the  proper  court,  against  Gates,  a 
petition  for  a  mechanic's  lien  against  the  same  premises, 
alleging  that  Gates,  in  December,  1846,  claiming  to  own  the 
premises,  employed  Coughron  to  perform  labor  in  the  erec- 
tion of  a  building  thereon,  at  the  agreed  price  of  $1.50  per 
day,  and  without  any  agreement  as  to  the  time  of  payment; 

Wylder  v.  Crane,  53  111.  490 ;  School  Directors  v.  Miller,  54  111.  338 ;  Hell- 
man  V.  Schneider,  75  111.  422;  Leopold  v.  Johnson,  75  111.  536;  Imp.  F.  I. 
Co.  V.  Gunning,  81  111.  236 ;  Long  v.  Barker,  85  111.  431;  Barton  v.  De 
AVolf,  108  111.  195.  The  objection  must  be  made  in  the  court  below. 
Comstock  V.  Henneberry,  66  111.  212. 
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that  in  pursuance  thereof,  Conghron  did,  from  thence 
p415]  up  to  the  -middle  of  January,  1847,  perform  labor 
upon  said  building  to  the  amount  of  $128.25,  and 
that  upon  the  termination  of  the  labor,  the  parties  agreed 
that  time  of  payment  therefor  should  be  extended  to  the 
1st  day  of  January,  1848;  that  on  the  day  of  the  filing  of 
said  petition  judgment  by  confession  was  entered  thereui 
asrainst  Gates,  for  the  amount  claimed,  with  an  order  for  a 
special  execution  against  the  premises;  that  execution  was 
issued,  and  was  afterwards  stayed,  b}^  order  of  court ;  that 
on  the  30th  day  of  October,  1848,  the  court,  in  which  the 
judgment  was  recovered,  on  application  of  Gutcheus,  ordered 
that  the  judgment  be  vacated  and  Gutcheus  be  let  in  to  de- 
fend against  the  mechanic's  lien ;  that  on  the  1st  day  of 
March,  1850,  the  court,  on  motion  of  Gutcheus,  ordered  the 
cause  to  be  stricken  from  the  docket,  and  entered  judgment 
against  Coughron  for  costs;  that  on  the  15th  dav  of  No- 
vember,  1850,  the  court,  on  application  of  Coughron,  set 
aside  the  order  vacating  the  judgment,  and  ordered  that 
execution  issue  upon  said  judgment ;  that  execution  issued 
accordingly,  and  the  premises  were  sold  to  Coughron.  The 
bill  also  alleges  that,  at  the  time  Coughron  performed  the 
labor.  Gates  had  no  interest  in  the  premises,  and  that  before 
then  he  had  conveyed  his  entire  interest  therein  to  Swift 
and  to  Morris ;  charges  that  the  mechanic's  lien  proceeding 
was  fraudulent,  and  prays  that  the  judgment  and  sale  be 
canceled,  that  Coughron  be  enjoined  from  taking  anything 
thereunder,  and  that  Church,  the  sheriif  who  made  the  sale,  , 
be  enjoined  from  executing  a  deed  under  the  execution  sale. 

It  is  difficult  to  imagine  how  Swift,  upon  his  own  show- 
ing, can  demand  the  aid  of  a  court  of  equity.  He  can  claim 
the  interposition  of  equit}^  only  upon  facts  alleged  by  his 
bill,  entitling  him  to  relief,  if  true,  and  upon  those  facts, 
even  upon  the  final  hearing,  he  must  stand  or  fall. 

This  bill  not  only  shows  that  Gates  had  no  interest  in  the 
premises  against  which  a  lien  could  attach,  but  states  dis- 
tinctly that  no  interest  existed  in  Gates  against  which  Cough- 
ron could  obtain  a  lien.  It  shows  that  Swift  had  obtained 
three  several  conveyances  of  the  premises,  each  of  which  1 
overreached,  and  in  effect  were  prior  to  the  contract  for,  or 
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the  performance  of,  the  labor  in  the  petition  for  mechanic's 
hen  alleged.  Swift  was  not  a  party  to  the  lien  proceeding, 
and  his  title  derived  by  deed  directly  from  Gates,  by  deed, 
under  the  trust  sale  made  by  virtue  of  the  deed  of  trust 
from  Gates  to  Morris,  and  by  deed  from  Hubbard,  each, 
from  his  own  showing,  is  prior,  in  legal  effect,  to  any  possi- 
ble lien  shown  by  the  petition  in  favor  of  Coughron  against 
the  premises. 

His  title  IS  shown  to  be  perfect  and  paramount  as  against 
all  persons  claiming  under  the  mechanic's  lien  pro- 
ceeding, or  *the  judgment  by  confession  against  [-416] 
Gates ;  and  the  remedy  at  law  of  all  claiming  under 
the  deed  to  Gutcheus,  if  any  is  needed,  is  ample,  unembar 
rassed  and  unobstructed,  and  it  is  wholly  indifferent  to  him 
whether  the  judgment  is  fraudulent,  or  whether  the  action 
of  the  court,  in  vacating  or  in  reinstating  the  judgment,  or 
in  orderino:  execution  to  issue  thereon,  was  void  or  valid. 

The  apparent  object  of  the  bill  is  to  remove  a  supposed 
incumbrance,  or  fraudulent  title  adverse  to  the  title  of  Swift, 
held  by  Gutcheus  under  convej^ance,  with  warranty  from 
Swift,  and  thereby  avoid  a  breach  of  Swift's  warranty,  and 
any  consequent  recourse  on  him;  but  his  apprehension,  by 
his  own  showing,  is  imaginary  and  groundless,  and  he  can 
have  no  footing  in  a  court  of  equity  where,  as  in  this  case, 
the  remedy  for  the  vindication  of  the  rights  of  his  grantee, 
or  those  claiming  under  his  titles,  is  adequate  at  law  and 
free  of  difficulty  or  obstruction. 

This  principle  is  too  plain  for  argument  or  authority. 

The  decree  below  is  reversed  for  want  of  equity  upon  the 
face  of  the  bill. 

I         '~^ 

H  JoHX  Feink  ei  al.  v.  Joseph  J.  Scheotee. 

K  Appeal  from  Cook. 

Error  as  to  names  of  defendants  in  parts  of  record, —  Where  the 
parties  to  the  action,  and  between  whom  the  issue  was  tried,  appear 
from  tlie  declaration  and  plea,  but  there  is  a  misstatement  of  the 
names  of  some  of  the  parties  defendant  in  parts  of  the  record  and  in 

Cited  :  29  lU.  406 ;  54  111.  24. 
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the  judgment  order,  the  judgment,  for  that  reason,  will  not  be  re- 
versed. 

SAirE  —  ^mendJuenf.— Such  mistake,  being  apparent  on  the  record,  is 
amendable  at  any  time,  either  in  the  court  where  the  decree  remains, 
or  in  that  to  which  it  is  appealed.  But  the  better  practice  is  to  apply 
to  the  com-t  where  the  error  occurred  to  have  the  record  amended. 

Action  against  cx^nxER  — Injuries  to  person  — Damages.— In  an  ac- 
tion against  a  common  carrier  for  injuries  to  the  person,  the  jury  may 
properly  take  into  consideration  any  permanent  damage  which  the 
evidence  showed  was  the  natural  and  probable  consequence  of  the 
injury. 

Practice.—  Instructions  in  the  nature  of  a  motion  in  arrest,  striking  at 
the  sufficiency  of  the  alleged  cause  of  action,  may  perhaps  be  sanc- 
tioned in  practice. 

COMHON  CARRIER  —  Implied  contract. —  A  contract  is  implied,  where 
one  takes  passage  with  a  common  cai-rier,  that  he  shall  pay  for  being 
carried,  and  that  he  shall  be  safely  carried,  and  an  express  contract 
need  not  be  proved. 

The  substance  of  the  declaration  is  stated  in  the  opinion 
of  the  court.     The  instructions  are  also  there  at  length. 

At  November  term,  1855,  Manieere,  judge,  presiding,  a 
jury  was  sworn  to  try  the  issue  joined  in  the  case 
["•■•±17]  between  ^Joseph  J.  Schroyer,  plaintiff,  and  John 
Frink,  Martin  O.  Walker,  G.  Kimball,  C.  D.  Davis, 
D.  S.  Morris,  L.  P.  Sanger,  A.  E.  Burnell,  E.  Stewart,  O.  C. 
Parmelee,  Edward  A.  Dawson,  Bissell  Humphreys  and  D.  B. 
llibbard,  and,  having  heard  the  evidence,  retired  to  consider. 

There  was  a  verdict  for  plaintiff  for  $5,000,  and  defend- 
ants moved  for  a  new  trial,  and  in  arrest  of  judgment. 

It  was  ordered  that  said  motion  for  a  new  trial  be  sus- 
tained, unless  the  plaintiff  remit  $2,200  of  the  verdict, 
whereupon  plaintiff's  attorney  enters  a  remittitur  for  $2,200, 
and  agrees  to  take  judgment  for  $2,800,  under  suggestion 
of  the  court  that  a  new  trial  will  not  be  granted,  which  is 
entered  of  record.  And  thereupon  the  court  ordered  that 
the  motion  be  overruled,  and  rendered  judgment  for  $2,800, 
and  costs,  in  favor  of  Joseph  J.  Schroyer,  and  against  John 
Frink,  M.  O.  AYalker,  G.  Kimball,  0.  D.  Davis,  D.  S.  Morris, 
L.  P.  Sanger,  A.  E.  Burnell,  E.  Stewart,  O.  C.  Parmelee,  E. 
A.  Dawson,  Bissell  Humphreys  and  D.  B.  Hibbard. 

T.  L.  Dickey,  for  appellant.  "W.  H.  Stickney,  for  ap- 
pellee. 
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Skinnee,  J.  This  was  an  action  on  the  case.  The  decla- 
ration alleges  that  Frink,  "Walker,  Kimball,  Davis,  3foore, 
Saj:ger,  Burnell,  Stewart,  Parmelee,  Damon,  Humphreys 
and  Hibbard,  on,  etc.,  at,  etc.,  "  were  owners  of  a  certain 
stage-coach,  by  them  used  and  emploj^ed  in  carrying  pas- 
sengers from  Springfield,  in  Sangamon  county,  to  La  Salle, 
in  La  Salle  county,  all  in  the  state  of  Illinois,  and  divers 
other  places,  to  wit,"  etc.;  alleges  that  the  defendants, 
••  being  such  owners  of  said  stage-coach,"  on  the  day  and 
at  the  place  mentioned,  "  received  into  their  coach  the  said 
plaintiff  as  a  passenger  therein,  to  be  carried  thereby  on  a 
journey  from  Springfield  to  La  Salle,  aforesaid,  for  certain 
fare  and  reward  to  the  said  defendants  in  that  behalf,"  etc. ; 
states  the  defendants'  common  law  duty,  as  common  car- 
riers, and  alleges  that,  in  consequence  of  the  negligence, 
unskilfulness  and  want  of  care  of  the  defendants,  in  the 
conduct  and  driving  of  the  coach,  upon  the  journey  men- 
tioned, the  same  overturned,  whereby  the  plaintiff,  "  so  being 
a  passenger  therein,  became  injured,  bruised,  wounded,  and 
one  of  his  arms  became  broken  and  the  use  thereof  de- 
stroyed," etc. 

Issue  was  joined  upon  this  declaration,  by  the  defendants 
filing  the  j)lea  of  not  guilty,  and  the  plaintiff  adding  the 
common  similiter.  The  cause  was  tried  by  jury, 
who  returned  *a  verdict  against  the  defendants,  find-  [^418] 
ing  "  the  issue  for  the  plaintiff,"  and  the  court  ren- 
dered judgment,  refusing  a  new  trial,  on  the  verdict  against 
the  defendants  named  in  the  summons  and  the  declaration, 
except  the  surname  Moore  is  made  Morris,-a,Rd  the  surname 
Damon  is  made  Dawson.,  by  the  record. 

The  court,  at  the  request  of  the  plaintiff  below,  gave  the 
following  instructions: 

1st.  "If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  was  a  passenger  on  the  stage-coach  of  defendants, 
"  and  that  the  defendants  were  common  carriers  of  passen- 
gers at  the  tinne^''  and  that,  while  the  said  stage-coach  was 
imder  the  exclusive  management  and  control  of  the  defend- 
ants, or  their  agents,  upon  the  journey  mentioned  in  the 
declaration,  and  while  the  plaintiff  was  a  passenger  therein, 
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the  said  stage-coach,  was  overturned,  and  the  plaintiff  re- 
ceived an  injury  thereby,  in  consequence  of  drunkenness  or 
negligence  of  the  driver,  or  in  consequence  of  the  negli- 
gence of  the  defendants  or  their  agents,  without  any  care- 
lessness on  the  part  of  the  plaintiff,  they  should  find  for  the 
plaintiff. 

2d.  "  That  in  assessing  damages  for  the  injury  the  jury 
may  believe,  from  the  evidence,  the  plaintiff  to  have  re- 
ceived from  the  drunkenness  or  carelessness  of  the  defend- 
ants' driver  or  agent,  if  any  they  find,  the  jury  are  not 
confined  to  consider  the  du'ect  expenses  the  plaintiff  in- 
curred, if  any  is  proved,  but  also  are  to  consider  the  loss  of 
time,  and  such  damages  in  future  to  the  plaintiff,  as  may  be 
likely  to  result,  and  from  the  evidence  may  appear  to  be  the 
natural  and  probable  result  of  the  injuries  received  by  the 
plaintiff." 

The  defendants  ask  the  following  instructions : 

1.  "  That,  to  entitle  plaintiff  to  recover  in  this  action,  it 
should  be  alleged  in  the  declaration,  and  proven,  that  the 
defendants  were  common  carriers  at  the  time  of  the  injury 
to  the  plaintiff,  and  that  there  being  no  such  allegation  in 
the  declaration  that  they  were  such  common  carriers,  there 
is  no  foundation  for  proof  of  the  fact,  and  therefore  the 
plaintiff  can  not  recover  in  this  action. 

2.  '•  That,  to  entitle  the  plaintiff  to  recover  in  this  action, 
it  should  be  alleged  and  proved  that  defendants  were  com- 
mon carriers;  that  there  being  no  allegation  in  the  declara- 
tion that  they  were  such  carriers,  there  Avas  no  foundation 
for  proof  of  the  fact,  and  therefore  plaintiff  can  not  re- 
cover in  this  action. 

3.  "  To  entitle  the  plaintiff  to  recover,  it  is  necessary  for 
him,  under  the  declaration  in  this  cause,  to  prove  some  re- 
lation by  contract,  express  or  imphed,  between  the  defend- 
ants and  the  plaintiff,  and  unless  he  has  so  done,  you  will 

find  for  the  defendants." 
[■^-ilOJ       "The  first  and  second  the  court  refused,  and  gave 

the  third,  with  the  following  qualification :  • 
"  But  if  the  jury  shall  find,  from  the  evidence,  that  at  the 
time  of  the  injury  plaintiff  Avas  a  passenger  in  the  stage- 
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coach  of  defendants,  this  is  evidence  from  which  the  juiy 

may  infer  a  contract  to  carry  him,  and  it  is  not  necessary 
to  show  that  the  fare  was  actually  paid." 

The  judgment  can  not  be  reversed  on  account  of  the  error 
appearing  in  the  record,  in  the  names  of  some  of  the  de- 
fendants. The  parties  to  the  action,  and  between  whom 
the  issue  was  tried,  appear  from  the  declaration  and  the 
plea,  and  the  misstatement  of  the  surnames  of  some  of 
these  parties  defendant  in  the  subsequent  record,  and  judg- 
ment order,  is  evidently  the  mere  clerical  mistake  of  the 
officer,  the  clerk,  in  entering  of  record  the  proceedings  and 
judgment  of  the  court.  This  is  apparent  from  the  inspec- 
tion of  the  record,  and  the  mistake  is  emendable  by  the 
record  itself,  at  any  time,  either  in  the  court  where  the 
record  remains,  or  in  any  other  court  to  which  the  record 
may  be  taken  by  appeal  or  writ  of  error.  Such  is  the  letter 
and  spirit  of  our  statute  of  jeofails.  Statutes  1856,  ch.  5, 
sees.  1,  3  and  9.  Coughran  v.  Gutcheus,  18  111.  E.  390,  and 
cases  there  cited. 

The  better  practice  is  to  apply  to  the  court  where  the 
record  remains,  and  from  which  execution  may  issue,  for 
the  amendment  correcting  the  names  in  the  judgment  order 
by  the  summons,  declaration  and  plea;  and  this  that  court 
should,  on  proper  application,  do. 

The  instructions  given  on  the  part  of  the  plaintiff  sub- 
stantially state  the  law.  The  jury,  in  considering  of  the 
plaintiff's  damages,  might  properly  take  into  consideration 
any  permanent  damage  —  the  loss  of  the  arm  —  which  the 
evidence  showed  was  the  natural  and  probable  consequence 
of  the  injur}^. 

The  first  and  second  of  these  instructions  are  in  natui-e 
of  a  motion  in  arrest  of  judgment,  striking  at  the  suffi- 
ciency of  the  alleged  cause  of  action,  and  may,  perhaps,  be 
sanctioned  in  practice  by  our  statute.  Statutes  1856,  ch.  83, 
sec.  25.  But  they  are  not  founded  in  fact.  The  counts  of 
the  declaration  adopt  the  form  of  Mr,  Chitty,  adapted  to 
such  cases,  use  almost  his  identical  language,  and  sufficiently 
show  that  the  defendants  were  common  carriers,  in  the 
legal  sense  of  that  term.     2  Chitty's  PL  650. 

The  court  properly  added  the  qualification  to  the  third 
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instruction.  A  contract  is  implied,  where  one  takes  passage 
Avith  a  common  carrier,  that  he  shall  pay  a  reasonable  price 
or  reward  for  being  carried,  and  that  the  carrier  shall  exer- 
cise due  care,  skill  and  diligence  in  transporting  him  safely 
and  speedily  to  the  journey's  end;  and  it  is  not  nec- 
[*J:20]  essary  to  prove  "an  express  contract  or  actual  pay- 
ment of  the  reward.  Angellon  Com.  Carriers,  sees. 
461-467;  id.  sec.  124;  M'Clll  v.  Rowand,  3  Barr  K.  451. 

The  motion  for  a  new  trial  was  properly  overruled.  The 
evidence  estabhshes  that  the  defendants  were  common  car- 
riers of  passengers;  that  the  plaintiff  took  passage  with 
them;  that  the  accident  and  injury  arose  from  reckless 
driving,  and  that  the  plaintiff  was  seriously  injured,  and  in 
a  manner  to  affect  him  for  life. 

Judgment  affirmed. 


Benjamin  W.  Babcock  v.  Tandy  H.  Tkice. 
Apj)ecd  from  Warren. 

Contract  for  delivery  of  corn  —  Iviplied  contract. —  Where  a  party 

is  to  deliver  a  quantity  of  corn  under  an  executory  contract,  the  law 

will  imply  a  warranty  that  it  is  to  be  a  fair  and  merchantable  article. 
Acceptance — Wlieilier  waiver  of  warranty. —  The  acceptance  of  the 

corn  by  a  warehouseman,  or  by  the  purchaser  himself,  is  not  a  waiver 

of  this  implied  warranty. 
Such  acceptance  by  the  purchaser,  with  opportunity  of  inspection,  and 

without  complaint,  could  only  raise  a  presumiDtion  that  it  was  of  the 

quahty  contemplated  by  the  parties. 
Recoupment. —  Recoupment  of  damages  maybe  allowed  under  a  plea 

of  the  general  issue.  ^ 

Cited:  Recoupment  of  damages  under  general  issue,  67  111.  287;  SO 
111.  383;  27  111.  178;  58  III.  266;  89  111.  483;  11  Bradw.  78.  Defect,  right 
of  vendee  to  show,  39  lU.  204.  Merchantable  quahty,  wai-raaty  of,  im- 
plied, 05  111.  510. 

1  Sales  —  Implied  warranty  of  quality.— In  sales  of  goods  by  descrip- 
tion, where  the  buyer  does  not  inspect  the  goods,  there  is  an  implied 
wai-ranty  that  the  goods  are  of  a  merchantable  quahty.  Doane  v.  Dun- 
ham, 65  111.  512;  Howard  v.  Hoey,  23  Wend.  350;  Merriam  v.  Field,  39 
Wis.  578;  Ganimell  v.  Gunby,  52  Ga.  504;  Fitch  v.  Ai-cliibald,  29  N.  J. 
L.  100;  Frencli  v.  Vining,  103  Mass.  132;  Swett  v.  Shumway,  102  Mass. 
305;  Kohl  v.  Lindley,  39  111.  195,  See  Chicago  Ppg.  &  Prov.  Co.  v.  Til- 
ton,  87  III.  547 ;  Jlorris  v.  Thompson,  85  111.  16. 
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This  cause  was  tried  at  November  term,  1856,  of  the 
Warren  circuit  court,  Thompsojs-,  judge,  presiding.  There 
was  a  verdict  and  judgment  for  the  appellee.  A  motion 
for  a  new  trial  was  denied.  The  opinion  of  the  court  fur- 
nishes a  statement  of  the  case. 

George  F.  Habding,  for  appellant.  Goudy  and  Judd,  for 
appellee. 

Skinner,  J.  Trice  sued  Babcock  and  declared  in  indebi- 
tatus assumpsit  for  corn  sold  and  delivered.  Babcock 
pleaded  the  general  issue  and  a  special  plea  of  set-off,  for 
money  had  and  received,  etc.  Babcock  proved  a  special 
contract  for  the  sale  and  the  delivery  of  the  corn,  at  a  ware- 
house upon  a  railroad,  in  sacks,  at  fifty  cents  per  bushel ; 
and  proved  that  some  of  the  corn,  when  delivered  at  the 
warehouse,  was  in  a  damaged  condition  and  of  less  value 
than  sound  merchantable  corn.  The  corn  was  delivered 
through  a  warehouseman,  and  it  did  not  appear  that 
Babcock  had  seen,  or  knew  the  condition  of  *the  [*421] 
corn  when  delivered.  The  court,  on  the  part  of 
Trice,  instructed  the  jury  as  follows: 

"  When  the  plaintiff  delivered  the  corn  at  the  depot  in 
Cameron,  to  any  person  authorized  by  the  defendant  to  re- 
ceive the  same,  and  the  same  was  accepted  by  such  person, 
then  such  delivery  and  acceptance  is  the  same  as  a  delivery 
and  acceptance  to  and  by  the  defendant  himself;  and 
although  the  jury  may  believe,  from  the  evidence,  that  a 
part  of  the  corn  was  damaged,  yet,  if  they  further  believe 
that  such  injured  corn  was  acce^Dted  by  the  defendant,  or 
his  agent,  under  the  contract,  then  the  defendant  has  waived 
his  right  to  object  to  the  payment  for  the  corn  because  of* 
the  bad  quality." 

This  instruction  is  not  the  law.  Under  this  contract,  the 
law  will  imply  that  the  parties  contemplated  that  the  corn  ^ 
should  be  of  2^  fair  and  merchantable  quality,  and  will  raise 
a  warranty  to  that  effect.  Misner  v.  Granger,  4  Gilm.  E. 
69 ;  Chitty  on  Cont.  392,  393 ;  Parsons  on  Cont.  465,  466. 
The  contract  was  executory ;  the  corn  was  not  purchased 
upon  inspection,  and  the  duty  of  Trice  was  to  deliver  a  fair 
article,  fit  for  use  and  market  as  a  sound  commodity;  and 

489 


422 


Babcock  v.  Tkice. 


[April, 


his  duty,  under  the  contract,  was  not  performed  until  he 
had  done  so. 

The  acceptance  of  the  corn  by  the  warehouseman  was 
not  a  waiver  of  the  implied  warranty,  nor  would  a  delivery 
of  the  corn  to  Babcock  personally  at  the  warehouse  have 
precluded  him  from  setting  up,  in  defense  of  an  action  for 
the  price,  a  breach  of  warranty  as  to  its  quality. 

He  Avas  not  bound  to  refuse  to  receive  the  corn  because 
some  portion  of  it  was  damaged,  nor  was  he  bound  to  re- 
turn it  on  discovery  of  the  fact.  He  might  rely  upon  the 
warranty.  Chitty  on  Cout.  401 ;  Mondell  v.  Steel,  8  M.  & 
Weisby,  858 ;  2  Smith's  Leading  Cases,  20,  21  and  22. 

It  is  true  that  the  acceptance  of  corn  under  an  executory 
contract,  with  opportunity  of  inspection  at  the  time  of  de- 
livery, without  comjylaint,  may  raise  a  presumption  that  it 
was  of  the  quality  contemplated  by  the  parties ;  but  it  will 
not  preclude  the  party  from  showing  and  setting  up  the 
actual  defect  in  quality  and  condition.  Babcock  might,  in 
his  plea  of  set-off,  have  set  up  the  special  contract  and  breach 
of  the  warranty ;  and,  if  he  had  done  so,  and  it  appeared 
tliat  his  damages  exceeded  the  amount  un]3aid  on  the  pur- 
chase of  the  corn,  he  could  have  recovered  the  difference 
under  his  plea.  But  his  plea  gave  no  notice  that  he  relied 
upon  the  warranty  to  recover  his  damages  by  wa}^  of  set-off, 
in  the  nature  of  a  cross  action.  He  could,  however,  under 
the  general  issue,  prove  the  facts  out  of  which  the  warranty 
arose,  the  breach  and  his  damages,  by  way  of  recoupment', 
and,  if  the  evidence  justified  it,  defeat  Trice's  de- 
[*422]  mand  in  part  or  in  whole ;  but  he  could  not  ^recover 
any  excess  of  damages  over  the  damages  proved  by 
Trice,  the  plaintiff.  Stay;  v.  Yarwood,  14  111.  K.  424;  Bosten 
V.  Butter,  7  East,  479;  Foulton  v.  Lattimore,  9  Br.  C.  259; 
Farmv)orth  v.  Garrard,  1  Camp.  E.  38. 

This  disposes  of  the  questions  necessarily  involved  in  the 
record. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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Edmund   D.    Tatloe  v.  Churchill    Coffing   and  John  H. 

COFFING. 

Error  to  La  Salle. 

Adjustment  of  partnership  accounts  —  Interest. —  A.  and  B.  were 
partners ;  A.  having  contributed  toward  tlie  capital  of  the  firm  $10,000 
and  B.  $5,000.  A.,  at  different  times,  withckew  f rom  the  firm  $18,340, 
which  was  charged  to  him  in  account  upon  the  books  of  the  firm,  and 
afterward,  on  the  17th  day  of  May,  1851,  to  secure  the  payment  of 
that  sum  within  three  years  from  that  date,  he  gave  a  mortgage  to 
the  fii-m.  Between  May  17,  1851,  and  April  37,  1852,  A.  paid  to  the 
firm,  at  different  times,  $2,380.54.  In  April  27, 1852,  A,  sold  and  con- 
veyed to  B.  all  his  interest  in  the  property,  debts,  accounts,  notes, 
books  and  papers  of  the  firm,  and  certain  private  property  of  A., 
valued  at  $5,000 ;  in  consideration  of  which,  B.  agreed  to  pay  the  debts 
of  the  firm,  and  have  the  $5,000  indorsed  upon  A.'s  mortgage.  After- 
ward, A.  made  further  payments  to  B. ,  amounting,  in  all,  to  $4,383.33. 
Upon  a  bill,  filed  by  A.,  for  a  settlement  of  the  account,  held: 

1.  That  the  sale  and  conveyance  did  not  pass  to  B.  the  account 
against  A. ,  but  that  the  same,  and  the  rights  of  the  partners,  on  ac- 
count of  the  capital  originally  contributed  by  them,  severally,  to  the 
firm,  were  unaffected  b}-  such  sale  and  conveyance. 

2.  Where  partners  contribute  unequal  sums  toward  the  capital  of 
the  firm,  and  are  to  share  its  losses  equally,  although  the  capital  may 
be  exhausted  in  paying  debts,  or  desti'oyed,  tlie  right  of  contribution 
exists  between  the  parties  to  make  their  losses  equal. 

3.  That  the  amount  secured  to  be  paid  by  the  mortgage  bore  interest 
from  its  date. 

4.  That  in  the  settlement,  interest  should  be  computed  on  the  amount 
secured  to  be  paid  by  the  mortgage,  from  its  date  up  to  the  time  of 
the  first  payment,  when  such  payment  should  be  deducted,  and  the 
interest  computed  on  the  balance  to  the  tijne  of  the  next  payment,  a,nd 
so  on,  to  April  27,  1852.  That  on  April  27,  1852,  A.  should  be  credited 
$5,000  upon  the  books  of  the  firm,  and  B.  should  be  charged  with  the 
same  amount.  That  from  the  amount  due  on  the  mortgage,  on  April 
27,  1852,  the  $5,000  should  be  deducted  as  of  that  date,  and  interest 
comjiuted  on  the  balance  up  to  the  time  of  the  next  payment,  when 
such  payment  should  be  deducted,  and  interest  computed  on  the  bal- 
ance, as  before,  up  to  time  of  the  decree  in  the  court  below.  That 
the  sums  paid  by  A.  to  B.,  after  April  27,  1852,  as  well  as  the  $5,000, 
should  not  only  be  credited  to  A. ,  but  should  be  charged  to  B.  upon 
the  books  of  the  fu*m,  and  that  B.  should  be  charged  with  interest 
upon  the  $5,000,  and  the  sums  paid  to  him  after  April  27,  1852,  up  to 
the  date  of  decree  in  court  below.  By  this  mode  of  stating  the  account, 
it  was  found  that  there  was  due,  at  the  date  of  the  decree  in  the 

Overruled:  S.  C.  23  111.  373,  380  [208]. 
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court  b^low,  from  A.  to  the  fii-m,  $10,444.15,  and  from  B.  to 
[*423]  the  lii-m,  *!i!ll, 803.85 ;  and  after  refunding  to  them  the  sums  by 

them  respectively  contributed  as  capital,  left  a  balance  of  $7,248, 
to  be  divided  between  the  parties  as  profits ;  the  one-half  of  which 
was  decreed  to  be  paid  A.,  less  what  he  owed  the  firm,  after  deduct- 
ing his  capital  therefrom. 

This  was  a  bill  in  cliancerv,  filed  by  Churchill  Coflfing 
and  John  H.  Coffing,  against  Edmund  D.  Taylor,  in  the 
circuit  court  of  La  Salle  county,  on  the  3d  day  of  April, 
1856. 

The  bill  sets  forth  that  in  the  month  of  December,  ISiT, 
Edmund  D.  Taylor,  Isaac  D.  Harmon,  and  the  orator, 
Churchill  Coffing,  entered  into  copartnership  for  the  purpose- 
of  carrying  on  mercantile  and  other  business  at  Peru,  Illi- 
nois, That  written  articles  of  copartnership  were  drawn 
up  and  signed  by  Taylor,  Harmon  and  Churchill  Cofiing, 
respectively,  and  therein  it  was,  among  other  things,  stipu- 
lated and  agreed  that  Taylor  had  furnished  $5,000,  and 
Churchill  Coifing  $10,000,  which  was  the  actual  amount  of 
capital  invested  in  and  furnished  for  the  copartnership; 
that  the  copartnership  should  be  conducted  under  the  name 
of  Isaac  D,  Harmon  &  Co. ;  that  it  should  commence  on 
the  1st  day  of  January,  1848,  and  continue  for  the  term  of 
two  years,  unless  dissolved  by  mutual  consent ;  and  that  all 
profits  and  losses  in  said  business  should  be  divided  and 
shared  equally  between  said  parties. 

That  Taylor  and  the  orator,  Churchill  Cofiing,  did,  on  or 
about  the  1st' day  of  January,  1848,.  respectively  contribute 
to  the  capital  of  the  copartnership  the  sums  of  money  men- 
tioned in  said  articles  of  agreement,  and  that  the  same  were 
respectively  credited  to  said  parties  upon  the  books  of 
account  of  said  firm. 

That  Taylor  and  the  orator,  Churchill  Cofiing,  after  enter- 
ing into  said  copartnership,  carried  on  the  business  of  the 
same  until  the  dissolution  thereof,  as  hereinafter  mentioned^ 
during  which  time  the  said  Isaac  D.  Harmon  drew  out  of 
said  firm  divers  sums  of  money  and  divers  goods,  wares  and 
merchandises,  for  the  purpose  of  erecting  a  vrarehouse  for 
the  orator,  Churchill  Coffing,  which,  together  with  the  sums 
of  m.oney  drawn  from  said  firm,  in  goods  and  otherwise,  by 
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the  orator,  Churchill  Coffing,  amounted  in  the  whole  to 
nearly  $18,000,  and  which  sum,  and  the  several  items  com- 
posing the  same,  were  charged  upon  the  books  of  account 
of  the  firm  to  the  orator,  Churchill  Coffing. 

That  afterward,  on  the  30th  day  of  September,  1850,  the 
said  copartnership  was  dissolved  by  consent,  and  the  said 
Harmon  withdrew  from  the  business  thereof;  that  no  allow- 
ance was  made  to  him  for  any  profits  of  said  firm,  and  no 
charges  made  against  him  for  any  losses  thereof,  and  that 
the  business  of  said  firm  was  thereafter  continued  by  Taylor 
and  Churchill  Coffing,  without  an}^  further  written 
agreement,  *until  the  Ttli  day  of  March,  1851,  when  [*4:21:i 
a  written  agreement  was  made,  and  signed  by  Tay- 
lor and  Churchill  Coffing,  a  copy  of  which  will  be  found  in 
16  lU.  E.  465.  That  on  the  iTth  day  of  May,  1851,  the 
deed  and  defeasance  set  forth  in  16  111.  R.  458,  459,  were 
executed. 

That  Taylor  and  the  orator,  Churchill  Coffing,  carried  on 
the  business  of  said  firm  of  Taylor  &  Coffing  until  the  27th 
day  of  April,  1852,  at  which  time  the  firm  were  possessed 
of  a  large  amount  of  goods,  chattels  and  merchandise,  had 
divers  interests  in  real  estate,  and  had  large  sums  of  money 
due  to  them,  which  was  evidenced  by  divers  accounts,  notes, 
books  and  papers;  and  owed  and  were  liable  for  divers 
large  debts  and  liabilities ;  whereupon  the  said  Taylor  and 
the  orator,  Churchill  Coffing,  on  the  27th  day  of  April,  1852, 
made,  executed  and  entered  into  the  following  agreements, 
under  their  respective  hands  and  seals,  which  are  set  out  in 
16  111.  E.  459,  460. 

That  afterward,  on  the  28th  day  of  April,  1852,  Taylor, 
in  the  name  of  said  Taylor  &  Coffing,  caused  the  said  sum 
■of  $5,000,  mentioned  in  said  agreement,  to  be  indorsed  on 
the  deed  of  conveyance  from  Churchill  Coffing  and  wife  to 
the  firm  of  Taylor  &  Coffing,  in  the  words  and  figure? 
following,  to  wit: 

"  Eeceived,  Peru,  April  28,  1852,  of  Churchill  Coffing, 
$5,000,  in  part  payment  by  settlement  of  lUinois  Eiver 
Bank  matters  with  E.  D.  Taylor  and  said  Coffing 

"  Taylok  &  Coffing, 

"  By  G.  L.  Tayloe." 
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And  that  Taylor  received  from  Coffing  the  said  banking 
interests,  at  the  said  sum  of  $5,000,  which  should  be  charged 
to  said  Taylor  in  account,  as  so  much  by  him  withdrawn 
from  said  firm. 

That  said  firm  of  Taylor  &  Coifing,  from  and  after  the 
ITth  da}'  of  May,  1851,  received  and  took  to  themselves  the 
rents,  issues  and  profits  of  said  property,  described  in  said 
deed  of  conveyance,  which  amounted,  in  the  whole,  up  to 
the  2Tth  day  of  April,  1852,  to  $2,450,  and  which  should 
have  been  credited  the  orator,  Churchill  Coffing,  on  ac- 
count, and  would  thereby  have  so  far  extinguished  the  said 
mortgage. 

That  since  April  27, 1852,  the  said  Edmund  D.  Taylor  has 
received  and  taken  to  himself  the  rents,  issues  and  profits 
of  said  j^roperty  described  in  the  deed  to  the  firm  of  Tay- 
lor &  Coffing,  and  under  and  by  virtue  of  the  sahie,  amount- 
ing in  the  whole  to  $4,000 ;  which  sum,  with  a  large  arrear 
of  interest,  ought,  in  justice  and  equity,  tobe  accounted  for 

by  the  said  Taylor  with  the  orators. 
[*425]       "That,  on  the  20th  day  of  December,  1852,  Church- 
ill Coffing  executed  and  delivered  a  deed  of  that 
date  to  John  H.  Coffing,  which  is  set  forth  in  16  111.  K.  462. 

That  no  settlement  has  ever  been  had  or  made  between 
the  orator,  Churchill  Coffing,  and  said  Edmund  D.  Taylor, 
relative  to  the  capital  b}^  them  respectively  contributed  to 
the  said  firm,  nor  of  the  sums  of  money  drawn  out  of  said 
firm  by  said  parties,  respectively,  but  the  same  remained 
unsettled  and  to  be  adjusted  between  said  parties,  and  when 
so  settled  and  adjusted,  the  orators  charge  that  the  rents 
and  profits  of  said  premises,  so  taken  and  received  by  the 
firm  of  Taylor  &  Coffing  and  said  Edmund  D.  Taylor,  have 
not  only  paid  all  arrearages  due  upon  said  mortgage,  but 
leave  a  balance,  to  wit,  about  $4,000,  which  ought  to  be 
repaid  by  Taylor  to  the  orators. 

The  oath  of  tlie  defendant  was  waived,  and  the  prayer  of 
the  bill  is,  that  an  account  may  be  taken  of  the  sums  of 
money  and  of  any  property  by  the  said  Edmund  D.  Taylor, 
and  the  orator,  Churcliill  Coffing,  respectively  contributed 
toward  the  capital  funds  or  property  of  said  firm ;  and  of 
the  rents,  issues  and  profits  of  said  premises,  received  by 
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said  firm,  and  by  tlie  said  Edmund  D.  Taylor,  and  of  and 
concerning  the  sums  of  money,  and  of  any  property,  witli- 
drawn  from  said  firm  by  the  said  Edmund  D.  Taylor  and 
the  orator,  Churchill  Coifing,  respectively,  and  to  them  re- 
spectively charged  in  account ;  and  that  said  Edmund  D. 
Taylor  may  be  decreed  to  pay  to  the  orators  the  sum  of 
money  which  may  be  found  due  from  him  upon  such  ac- 
counting ;  and  that  said  Taylor  may  release  to  the  orator, 
John  H.  Coifing,  all  his,  the  said  Taylor's,  interest  in  and  to 
said  premises,  under,  and  by  virtue  of,  the  deed  of  convey- 
ance to  said  firm  of  Taylor  &  Coifing,  by  such  suificient 
and  proper  release  or  convej^ance  as  to  the  court  should 
seem  meet ;  and  for  other  and  further  relief. 

The  answer  admits  that  the  firm  carried  on  business  until 
April  27, 1852,  at  which  time  the  firm  were  possessed  of  a 
large  amount  of  goods,  chattels  and  merchandise,  had  divers 
interest  in  real  estate,  and  had  large  sums  of  money  due  to 
them,  which  were  evidenced  by  divers  accounts,  notes, 
books  and  papers ;  and  that  on  that  day,  the  instruments  of 
that  date,  set  forth  in  the  bill,  were  executed.  The  answer 
also  admits  that,  in  pursuance  of  said  agreement,  the  in- 
dorsement set  forth  upon  the  deed  of  May  17,  1851,  of 
$5,000  was  made,  as  alleged  in  the  bill,  and  that  Taylor  re- 
ceived of  Coifing  the  property,  assets  and  franchises  of  the 
bank  and  plank  road  company. 

The  answer  also  admitted  that  from  May  17,  1851,  the 
firm  of  Tavlor  &  Cofiing  received  the  rents  and 
profits  of  the  *premises  described  in  the  deed  of  that  [*426] 
date,  up  to  April  27,  1852;  and  that  after  that  time 
Taylor  had  received  the  rents  and  profits  of  said  premises. 

The  answer  also  admitted  the  conveyance  from  C.  Coifing 
to  John  H.  Coifing,  as  set  forth  in  the  bill. 

The  answer  denied  the  liability  of  Taylor  to  account,  and 
claimed,  if  he  were  so  hable,  that  he  should  be  allowed 
$13,310,  with  interest  on  the  same,  less  the  sum  which  had 
been  received  as  rents  and  profits. 

A  replication  was  filed  to  answer,  and  proofs  were  taken. 
The  proofs  were  relative  to  the  amount  received  as  rents 
and  profits.     The  court  below  rendered  a  decree  in  favor  of 
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the  complainants  for  $3,532.76.     Taylor  brings  tlie  case  to 
this  court  by  writ  of  error. 

The  answer  of  Taylor  admitted  that  C.  Coffing,  Harmon 
and  Taylor  entered  into  copartnership,  as  alleged  in  the  bill. 
That  the  written  articles  of  copartnership  set  forth  in  the 
bill  were  executed,  as  therein  alleged;  that  C.  Cofiing  and 
Taylor,  respectivel}^,  contributed  to  the  capital  of  the  firm 
the  sums  of  money  mentioned  in  the  articles  of  agreement, 
and  that  the  same  were  respectively  credited  to  the  parties 
upon  the  books  of  account  of  the  firm.  The  answer  admits 
that  the  business  of  the  firm  was  carried  on  as  set  forth  in 
the  bill,  but  denies  that  Harmon  drew  out  of  the  firm  money 
and  property  for  Coffing,  and  alleges  that  such  money  and 
property  were  drawn  out  by  Coffing,  and  used  under  the 
supermtendence  of  Theron  D.  Brewster.  The  answer  also 
admits  that  on  the  30th  day  of  September,  1850,  the  co- 
partnership was  dissolved  by  consent,  and  that  Harmon 
withdrew  therefrom,  and  that  no  allowance  was  made  to 
him  for  any  profits  of  the  firm,  and  no  charge  made  against 
him  for  any  losses  thereof.  The  answer  further  admits  that 
the  business  of  the  firm  was  continued  by  Taylor  and  Cof- 
fing without  any  further  written  agreement,  until  March  T, 
1851,  when  the  written  agreement  of  that  date  was  exe- 
cuted. The  answer  admits  the  execution  .of  the  deed  and  de- 
feasance of  May  17,  1851,  as  set  forth  in  the  bill,  and  alleges 
that  prior  to  that  time  a  settlement  took  place  between 
Coffing  and  the  firm,  on  account  of  the  moneys  and  prop- 
erty drawn  out  of  the  firm  by  him,  upon  which  settlement 
the  balance  was  found  to  be  $18,310,  which  is  mentioned  in 
the  defeasance. 

ScATEs,  C.  J.  In  the  former  case  between  these  parties, 
16  111.  R.  471  et  seq.,  we  laid  down  the  principles  governing 
the  relation  in  which  these  parties  stood  as  partners,  and 
property  and  effects  like  these  about  which  they  were  con- 
tracting. 

"We  think,  upon  reconsideration,  that  the  principles 

[*427]  there  *laid  down  and  applied  to  the  subject-matter 

of    this   contract,   under  the   surrounding   circum- 
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stances,  are  correct,  and  are  applicable  to  govern  the  prop- 
erty and  relation  here  existing.  The  interpretation  given 
the  assignment  of  the  interest  of  defendant,  C.  Coffing,  in 
"«ZZ  property,  debts,  accounts,  notes,  hoolcs  and  papers  'belong- 
ing to  the  firm  of  Taylor  d;  Coffing,^''  is  the  legal  and  true 
intent  and  meaning  of  the  parties,  as  expressed  in  the  writ- 
ing, and  it  must  govern  and  control  their  rights,  unless 
parol  evidence  is  received  to  alter,  change  and  vary  that 
meaning.  But  that  is  inadmissible.  ISTeither  the  capital 
put  in  by  Coffing,  nor  the  amount  he  had  withdrawn,  which 
was  due  from  him,  in  taking  the  account  between  the  part- 
ners, secured  by  the  mortgage,  was  the  property  or  effects 
of  the  firm  of  Taylor  &  Coffing.  ]^either  of  them  passed 
to  Taylor  under  the  assignment  of  27th  of  April,  1852. 
The  money  which  constituted  the  capital  became,  in  fact, 
as  is  contended,  the  property  of  the  firm;  and  so  did  the 
goods  purchased  with  it.  The  one  or  the  other,  remainmg 
on  hand,  or  their  proceeds,  unless  withdraAvn  by  a  partner, 
was,  in  like  manner,  the  property  of  the  firm.  But  while 
this  is  true,  the  capital  of  the  partners,  for  the  purposes  of 
the  final  partnership  account,  remains  a  distinct  and  sepa- 
i-ate  thing  from  the  money  or  property  in  which  it  was  paid 
in.  Although  all  the  property  of  the  firm  may  be  de- 
stroyed, or  may  be  exhausted  in  pa3ang  debts,  yet  this  does 
not  destroy  the  capital,  or  right  to  have  an  account  taken 
between  the  partners  for  loss  of  capital,  and  that  loss  equal- 
ized by  refunding  a  portion  of  it,  equal  in  amount  to  the 
agreed  proportion  in  which  the  partners  were  to  share  the 
losses. 

An  assignment,  therefore,  of  all" or  a  portion  of  the  part- 
nership property,  assets  and  effects,  by  the  firm  to  a  stranger, 
or  by  one  partner  to  another,  does  not  destroy  the  right  to 
have  a  partnership  account  taken  to  adjust  the  loss  of  capi- 
tal, if  the  loss  of  capital  is  unequal,  and  the  partners  were 
to  share  equally.  Had  neither  partner  withdrawn  anything 
from  the  firm,  and  owed  nothing  to  be  taken  in  account 
between  themselves,  the  effect  of  this  assignment  from  Cof- 
fing to  Taylor  Avould  have  been  to  settle,  as  between  them- 
selves, all  the  partnership  affairs,  except  the  loss  of  capital. 
Taylor,  having  agreed  to  share  losses  equally,  would  be 
Vol.  XVIII -32  497 


428  Tatloe  v.  CoFsmQ.  [April, 

liable  to  refund  to  Cofl5ng  $2,500,  one  half  of  tlie  excess  of 
his  loss  of  capital  above  Taylor's  capital. 

We  can  not  sanction  the  idea  that,  however  unequal  the 
amounts  advanced  by  the  respective  partners  may  be,  that, 
in  case  of  a  loss  of  the  capital,  a  clause  to  share  the  losses 
equally  will  not  cover  this  and  apportion  it  accordingly. 
The  contrary  we  deem  to  be  the  rule.  The  law  does 
[*42S]  not  deem  that  *every  partner  shall  lose  the  exact 
amount  put  in,  in  case  of  a  loss  of  capital ;  but,  on 
the  contrary,  however  unequal  the  amounts  of  capital  ad- 
vanced may  be,  its  loss,  or  partial  loss,  is  apportioned  among 
the  partners  in  the  degree  or  proportion  in  which  they  may 
have  agreed  to  share  the  losses,  if  any  is  fixed;  otherwise, 
equally. 

Here  Coifing  had  withdrawn  from  the  firm  alid  applied 
to  his  own  use  the  sum  of  $18,340.  On  the  lYth  of  May, 
1857,  he  liquidated  this  account  by  executing  to  the  firm  a 
morto^ao:e  for  the  amount.  After  the  execution  of  this  mort- 
gage,  the  firm  continued  to  occupy  a  store  room  of  mort- 
gagor, worth  $500  per  annum,  during  1851,  and  $600  per 
annum  during  1852,  until  27th  of  April,  1852,  when  C.  Cof- 
fing  assigned  his  interest  in  effects  of  firm  to  Taylor.  Dur- 
ing the  same  period  three  other  tenants  of  like  premises,  by 
direction  of  mortgagor,  paid  the  rents  to  the  firm.  The 
amount  due  from  firm,  for  use  of  store,  1st  of  April,  1851, 
to  1st  of  April,  1852,  the  end  of  first  quarter,  at  $500  for 
former,  and  $000  for  latter  year,  amounting  to  $525, 
together  with  the  rents  received  from  the  other  three  ten- 
ants, amounting  to  $1,855.54,  viz.:  of  Paul,  $300;  Coates, 
$800,  and  Harmon,  $755.54,  were  all  proper  credits  on  the 
mortgage  before  the  assignment  of  Coifing's  interest  in  firm 
property.  These  sums,  amounting  to  $2,380.54,  became  the 
property  of  the  firm  before  that  day,  and  passed  by  the 
assignment  to  Taylor.  The  interest  accrued  —  $998.58  — 
added  to  the  mortgage  debt,  amounted  to  $19,339.28.  De- 
duct rents,  and  we  have  a  balance  due  on  the  mortgage  of 
$16,059.04. 

Now,  as  between  the  partners,  the  assignment  effected  a 
final  adjustment  and  settlement  of  all  the  partnership  deal- 
ings, affairs,  property  and  effects,  except  this  item  in  account, 
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of  $16,959.04,  due  in  settlement  from  C.  Coffing,  and  tKe 
adjustment  of  the  capital  stock  paid  in. 

Had  a  settlement  and  division  taken  place  on  that  day, 
Coffing  might  have  refunded  Taylor's  capital  of  $5,000,  as 
he  did,  in  effect,  by  transferring  the  plank  road  charter, 
banking  hoiase  and  bank  to  Taylor.  Deducting  his  own 
capital,  $10,000,  would  have  left  $1,959.04  to  divide  as 
profits,  one-half  of  which,  $979.52,  would  be  due  to  Taylor, 
But  this  was  not  done,  and  the  matter  stood,  to  grow  more 
complicated  in  its  statement  and  less  beneficial  to  Coffing. 

His  mortgage  debt  bore  interest,  while  his  capital  re- 
mained unproductive,  thus  increasing  constantly  the  amount 
of  his  liabihty  on  final  settlement.  But  the  interest-bearing 
debt  is  subject  to  be  diminished  by  the  amount  paid,  on  the 
day  of  assignment,  to  Taylor.  For  this  is  the  legal  effect 
of  that  transaction :  Coffing  paid  $5,000  on  his  debt 
in  property,  and  *received  credit  on  his  mortgage.  [*429] 
The  firm  sold  this  same  property,  on  the  same  day, 
to  Taylor,  at  that  sum.  He  should  have  been  so  charged 
for  it  on  the  firm  books,  as  so  much  withdrawn.  This  is, 
we  say,  the  legal  effect  of  the  transaction.  ITor  do  we  per- 
ceive how  it  operates  to  give  Coffing  credit  three  times,  and 
charge  Taylor  as  often  as  contended  by  counsel.  It  is  pre- 
cisely the  same  thing  as  if  Coffing  had  paid  in  $5,000  in 
cash  and  received  credit  on  his  mortgage,  and  then  the  firm 
had  paid  over  to  Taylor  and  charged  him  in  account  with 
the  same  identical  money.  There  is  no  other  legal  and  fair 
way,  that  we  can  perceive,  of  passing  credits  and  debits  on 
paying  a  debt  from  a  partner  to  his  firm,  and  then  allowing 
another  partner  to  withdraw  it  and  appropriate  the  same 
money  or  property  to  his  individual  use. 

This  is  the  legal  effect  of  this  transaction,  though  not  the 
form  of  it.  The  form  of  effecting  it  was  a  direct  transfer 
of  the  private  property  of  Coffing  to  Taylor,  in  private 
ownership,  with  an  agreement  to  credit  the  value  on  Cof- 
fing's  debt  to  the  firm.  To  complete  the  legal  effect,  the 
law  will  charge  Taylor  for  it,  in  account,  in  the  partnership 
books.  Coffing  was  entitled  to  credit  for  the  full  value  on 
his  account,  as  an  individual  partner,  and,  at  the  same  time, 
became  entitled  to  one-half  of  it,  as  a  member  of  the  firm. 
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Taylor,  as  a  member  of  the  firm,  owned  the  other  half;  and 
yet,  when  it  is  paid  over  to  him  or  withdrawn  for  his  indi- 
vidual use,  he  should  be  charged  in  account,  on  the  partner- 
ship books,  with  the  full  value.  This  is  the  only  mode  of 
keeping  an  account  current  of  such  transactions.  To  charge 
only  one-half  the  value,  on  the  idea  that  the  other  half  is  his, 
and  he  ought  not  to  be  charged  with  the  half  he  owns,  as 
is  suggested  as  the  only  true  and  just  rule,  would  be  a  falsi- 
fication of  the  books.  Upon  this  mode  the  assets  would  be 
exhausted,  and  yet  the  books  would  only  show  a  disposition 
of  one-half  of  them.  The  idea  confounds  the  distinction 
between  i\iQfirm  and  the  individual  members. 

AVe  have  said  that  the  mortgage  debt  bore  interest.  We 
shall  proceed,  therefore,  to  state  the  account  upon  the  mort- 
gage, by  adding  the  interest  to  it,  from  time  to  time,  when 
rents  were  paid  or  became  due  from  Taylor  &  Co.',  for  occu- 
pation, and,  after  deducting  such  rent,  then  proceeding,  as 
before,  to  the  next  payment.  The  balance  due  on  the  mort- 
gage on  27th  of  April,  1852,  after  deducting  the  payment 
of  $5,000,  was  $11,959.04.  The  rents  received  and  due  for 
occupation  up  to  20th  of  December,  1852,  amount  to  $1,300. 
Deduct  rents  from  debt,  with  interest  from  time  to  time  of 
payments,  and  there  is  left  $11,079.21. 

This  process  is  continued  in  the  same  mode,  mak- 
[*430]  ing  rests,  *at  each  period  of  payment,  for  addition 
of  interest,  when  the  paj^ment  will  more  than  dis- 
charge the  interest.  We  find  the  rents  received  and  due  for 
occupation,  by  Taylor  &  Co.,  after  20th  of  December,  and 
up  to  May  1,  1854,  amount  to  the  sum  of  $3,083.33,  which 
leaves,  of  the  mortgage  debt  due  on  that  day,  the  sum  of 
$8,931.73 ;  and  this  sum,  at  interest  to  date  of  decree,  27th 
of  February,  1857,  makes  aggregate  of  $10,444.15.  That 
is  the  sum  to  be  accounted  for  by  C.  Coifing  in  this  decree. 
On  the  other  hand,  there  appears  to  be  in  Taylor's  hands, 
received  since  27th  of  April,  1852:  The  amount  paid  that 
day  in  bank  and  road  charter,  etc.,  $5,000;  amount  of  rents 
received  and  occupation  without  interest,  $4,383.33.  Total, 
$9,383.33. 

We  are  of  opinion  that  plaintiff  is  equitably  chargeable 
with  interest  on  the  several  sums  received,  and  on  the  value 
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of  the  banking  house,  charter,  etc.,  from  the  respective  times 
when  received. 

The  evidence  shows  that  the  property  and  moneys  were 
apphed  to  the  individual  use  of  plaintiff,  and  were  kept  in 
active  use  and  emiDloyment  for  his  advantage. 

Had  the  money  lain  dormant  and  unproductive  in  his 
hands  it  would  present  a  different  aspect  of  the  question. 

It  was  in  his  power,  at  any  time,  to  have  offered  an  adjust- 
ment of  the  partnership  accounts,  or  to  have  filed  a  bih  for 
that  purpose. 

Under  the  circumstances  of  the  case,  it  appears  but  just 
that  he  should  pay  interest. 

Under  no  mode  of  taking  the  accounts  are  we  able  to 
arrive  at  the  sum  for  which  defendant  obtained  a  decree. 

The  true  amount  due  on  settlement  is  $3,179.85. 

The  decree  below  will  be  reversed,  and  a  decree  will  be 
entered  here  for  that  sum,  together  with  the  costs  in  the 
court  below,  in  favor  of  John  H.  Coffing.  Plaintiff  in  error 
will  recover  his  costs  in  this  court  of  defendants. 

The  plaintiff  in  error  will  be  directed  to  release  record  of 
the  mortgage  in  the  bill  mentioned  according  to  the  decree 
of  the  court  below. 


*E.oBEET  L.  "WiLsoN"  et  al.  V.  John  Galt  et  dl.  [*431] 
Appeal  from  Whiteside. 

Conveyance  in  trust  —  Condition  precedent. —  "Where  A,  gave  prop- 
erty to  B.,  in  tiiist,  to  be  deeded  to  C,  provided  that  "on  or  before 
the  1st  day  of  October,  1855,  C.  should  build  and  complete  a  good  and 
sufl&cient  dam,  composed  of  rocks  and  rock,  hewn  timber  and  gravel, 
across  Rock  river,  at  the  town  of  Sterling,  and  a  canal  or  head-race 
connected  therewith,  on  the  west  side  of  said  river,  in  the  manner  and 
for  the  purposes  hereinbefore  and  in  said  act  specified  and  enumer- 
ated," it  was  held  that  this  was  a  condition  precedent,  the  perform- 
ance of  which  was  necessary  to  raise  the  power  in  the  trustee  to  make 
the  conveyance. 

A  substantial  performance  of  the  condition,  according  to  the  meaning 
and  intention  of  the  parties,  is  suflSlcient. 

Conditions,  whether  precedent  or  not.    See  Hough  v.  Rawson,  17  111. 
588,  note. 
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Bill  for  injimctioii  filed  !N"ovember,  1856,  in  Whiteside 
circuit  court,  alleging  that  complainants,  or  the  ancestors  of 
such  as  are  minors,  being  desirous  to  secure  the  prompt 
completion,  on  or  before  the  1st  day  of  October,  1855,  by 
■the  Sterling  HydrauUc  Company,  of  a  good  and  sufficient 
dam  across  Rock  river,  at  the  town  of  Sterling,  and  a  canal 
or  head-race  connected  therewith  on  the  west  side  of  the 
said  river,  severally,  on  or  about  December  25,  1852,  ex- 
ecuted and  delivered  to  said  John  Gait  a  deed,  reciting : 

"  That  "Whereas,  The  legislature  of  the  state  of  Illinois 
passed  an  act,  in  force  April  13,  1819,  entitled  '  An  act  for 
the  improvement  of  the  navigation  of  Eock  river,  and  for 
the  production  of  hydraulic  power,'  by  virtue  of  which  act 
a  number  of  persons  have  associated  as  a  company  to 
build  a  dam  across  said  river  at  Sterling,  in  said  county,  in 
manner  and  for  the  purposes  in  said  act  specified:  And 
■WHEREAS,  the  persons  so  associated  did,  on  the  Tth  day  of 
July,  1852,  file  a  certificate  in  the  office  of  the  clerk  of  the 
county  court  in  and  for  said  county,  in  manner  and  form 
as  required  by  said  act,  therein  and  thereby  adopting  the 
name  of  the  Sterling  Hydraulic  Company,  as  the  name  by 
which  the  said  company  shall  be  designated :  And  whekeas, 
the  said  partj^-  of  the  first  part  is  desirous  to  secure  the 
completion  of  said  dam  on  or  before  the  1st  day  of  October, 
A.  D,  1855,  and  the  construction  of  a  canal  or  head-race  by 
said  company,  on  the  west  side  of  said  river,  connected 
with  said  dam  for  h3^draulic  purposes:  ISTow,  therefoke, 
These  presents  witnesseth,  that  the  said  party  of  the  first 
part,  in  consideration  of  the  premises,  and  in  order  to  secure 
the  prompt  and  punctual  completion  of  said  dam  and  canal, 
or  head-race,  in  manner  and  for  the  purposes  aforesaid,  and 
in  said  act  enumerated,  and  in  consideration  of  the  sum  of 
$1  to  the  said  party  of  the  first  part  paid,  the  receipt 
whereof  is  hereby  acknowledged,  do  hereby  grant,  bargain 
and  sell,  unto  the  said  party  of  the  second  part,  and  to  his 
heirs  or  executors,  administrator  or  administrators  (in  trust 
for  the  uses  and  purposes  hereinafter  specified),  all  the  fol- 
lowing parcels  of  land  or  town  lots,  situated,  lying  and 
being  in  tlie  town  of  Sterling,  county  of  Whiteside,  and 
state  of  Illinois,  and  known  and  described  as  follows  (here 
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follows  description  of  lots) :  together  with  all  and  singular 
the  rights  and  privileges  thereunto  belonging,  to 
have  and  to  hold  the  above  *described  premises,  [*432] 
unto  the  said  party  of  the  second  part,  and  his  ex- 
ecutor or  executors,  administrator  or  administrators,  in  trust, 
nevertheless,  for  the  following  uses  and  purposes,  to  wit:  In 
trust,  in  case  the  said  Sterling  Hydraulic  Company  shall,  on 
or  before  the  1st  day  of -October,  1855,  build  and  complete 
n  good  and  sufficient  dam,  composed  of  rocks  and  rock, 
hewn  timber  and  gravel,  across  said  river  at  said  town  of 
Sterling,  and  a  canal  or  head-race  connected  therewith,  on 
the  w^est  side  of  said  river,  in  manner  and  for  the  purposes 
hereinbefore  and  in  said  act  specified  and  enumerated,  then, 
and  on  application  in  writing  by  said  company  to  the  said 
John  Gait,  trustee  as  aforesaid,  his  executor  or  executors,  or 
administrator  or  administrators,  for  a  deed  in  fee-simple  to 
said  premises,  and  then,  upon  said  company  having  first 
given  thirty  days'  public  notice,  to  all  whom  it  may  con- 
cern, by  publication  in  a  public  newspaper,  published  in  or 
most  adjacent  to  said  county,  that  they  will,  on  the  day 
therein  mentioned,  make  application  to  said  trustee  for  a 
deed  to  said  company,  in  fee-simple,  to  and  for  said  pur- 
230ses,  then  it  shall  and  may  be  lawful  for  the  said  John 
Gait,  trustee  as  aforesaid,  his  executor  or  executors,  admin- 
istrator or  administrators,  to  make,  execute  and  deliver  a 
good  and  sufficient  deed  of  conveyance  in  law,  in  fee-simple, 
for  said  premises,  to  said  Sterling  Hydraulic  Company,  said 
company  paying  all  necessary  and  proper  costs  and  ex- 
penses of  said  conveyance  and  said  trusts,  and  all  taxes 
assessed  subsequent  to  the  date  hereof.  But  in  case  said 
Sterling  Hj^draulic  Company  fail  or  neglect  to  build  and 
complete  said  dam,  or  canal,  or  head-race,  on  or  before  the 
said  1st  day  of  October,  a.  d.  1855,  in  manner  and  for  the 
purposes  hereinbefore,  and  also  in  said  act,  specified  and 
enumerated,  then  this  conveyance  shall  be  null  and  void, 
and  the  said  premises  shall  vest  absolute  in  said  party  of  the 
first  part,  freely  discharged  from  all  liens  whatsoever  created 
by  said  trust. 

(Signed  and  sealed  by)      "  R.  L.  Wilson,  [seal.]. 

"  Eliza  J.  Wilson."  [seal.] 
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The  bill  alleges  that  the  $1  in  said  deeds  mentioned  was 
never  paid,  and  formed  no  part  of  the  real  consideration. 

The  bill  further  alleges  that  said  company  did  not  con- 
struct said  dam  and  head-race  in  the  time,  at  the  place,  and 
in  the  manner  and  form  required  by  terms  of  said  deeds, 
and  that  said  deeds,  therefore,  became  void ;  but  that  said 
company,  combining,  etc.,  with  said  Gait,  to  injure  com- 
plainants, etc.,  have  published  the  notice  in  said  deeds  men- 
tioned, etc. ;  that  said  Gait  threatens  to  convey  said  real 
estate  in  said  deeds  described  to  said  company,  on  J^ovember 
20,  1855. 

Prayer  that  said  deeds  be  delivered  up  by  said  Gait,  to  be 
canceled,  and  that  said  Gait  be  perpetually  enjoined  from 
conveying  to  said  company,  and  from  incumbering  or  inter- 
fering with  title  to  said  real  estate,  and  for  other  relief,  etc., 
and  for  a  temporary  injunction  in  the  meanwhile. 

Bill  sworn  to  ISTovember  5,  1855. 

Separate  answer  of  said  company  filed ;  admits  that  they 
were  a  body  corporate,  as  alleged  in  bill;  that  said  deeds 
were  executed  and  delivered  to  said  Gait. 

The  answer  alleges  that  on  Jul}"  7,  1852,  some  of 
[*4:33]  the  ■" complainants,  and  others  whose  names  are  sub- 
scribed thereto,  executed  the  followino-  ao-reement 
(which  was  duly  delivered  to  said  company  on  October  23, 
1852,  the  date  of  their  organization  as  a  body  corporate), 
viz. : 

"  Whereas,  a  number  of  persons  are  about  to  associate  as 
a  company  to  build  a  dam  across  Rock  river,  at  the  town 
of  Sterling,  in  pursuance  of  an  act  of  the  legislature  of  the 
state  of  Illinois,  entitled  '  An  act  for  the  improvement  of 
the  navigation  of  Eock  river,  and  for  the  production  of 
hydraulic  power,'  approved  February  6,  a.  d.  1810.  Ani> 
WHEKEAs,  the  property  holders  of  said  town,  beheving  that 
such  dam,  when  built,  will  greatly  enhance  the  value  of 
their  town  property;  wherefore,  in  consideration  thereof, 
we,  the  subscribers  hereto,  owners  of  property  in  said  town, 
do  hereby  promise  and  agree  to  and  with  said  company, 
that  as  soon  as  the  said  company  shall  subscribe  for  and 
take  815,000  of  stock  for  said  improvements  and  dam,  and 
file  their  certificate  therefor  in  the  ofiice   of  the  county 
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clerk,  in  manner  and  form  as  directed  by  said  act,  that  we 
will  severally  deed  and  convey  to  said  company,  by  good' 
and  sufficient  deeds  of  conve3^ance,  the  one  equal  half  part 
of  all  the  unimproved  town  lots  which  we  at  this  time  own, 
hold  and  possess  in  said  town,  excepting  lots  in  blocks  ISTos. 
8,  9,  24,  25,  40,  41,  42  and  43,  west  of  Broadway,  said 
■  deeds  of  convevance  to  be  drawn  and  executed  with  and 
upon  the  following  conditions  expressed  therein,  to  wit: 
That  the  said  company  will,  on  or  before  the  1st  day  of 
October,  1855,  build,  or  cause  to  be  built,  in  a  good  and 
workmanlike  manner,  a  good  and  sufficient  stone  dam  across 
said  river,  at  said  town  of  Sterling,  in  manner  and  for  the 
purposes  in  said  act  specified,  otherwise  said  deeds  of  con- 
veyance to  be  forever  null  and  void.  And  it  is  further 
hereby  agreed,  that  we,  the  undersigned,  owners  of  improved 
lots  in  said  town,  will,  at  the  same  time  and  upon  the  same 
conditions  above  mentioned,  well  and  sufficiently  secure  to 
be  paid  to  the  said  company,  upon  the  completion  of  said 
dam,  the  one  equal  half  part  or  sum  of  the  present  valu- 
ation or  value  of  all  the  improved  lots  which  we  own  or 
hold  in  said  town  of  Sterhng,  exclusive  of  the  improve- 
ments upon  said  lots,  said  valuation  or  sum  to  be  ascer- 
tained and  taken  from  the  county  assessor's  book  of  the 
year  1852,  by  taking  the  assessed  value  of  the  next  or  most 
adjacent  unimproved  lot  thereto. 

"  In  testimony  whereof,  we  have  hereunto  set  our  hands 
this  7th  day  of  July,  a.  d.  1852." 

The  answer  further  alleges  that  said  stock  was  duly  sub- 
scribed for,  and  said  certificate  duly  filed,  and  said  company 
fully  complied  with  said  agreement  on  their  part;  that  said 
trust  deeds  were  made  in  fulfillment  of  said  agreement; 
that  said  company  fully  performed  all  that  was  required  of 
them,  by  said  trust  deeds,  to  entitle  them  to  the  real  estate 
therein  described. 

The  answer  admits  that  said  notice  was  published  as 
alleged ;  that  Gait  made  no  conveyances  on  account  of  ob- 
jections, from  complainants,  and  denies  the  combining  to 
injure,  etc. 

The  separate  answer  of  John  Gait  filed  admits  the  exe- 
cution  and   delivery  of  said   deeds   to   him;   denies   that 
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[*431]  lie  "has  threatened  to  convey  to  said  company,  and 
denies  the  combination  to  injure,  etc. 

General  rephcation  filed  hy  complainants  to  each  of  said 
answers. 

Bill  dismissed  on  pleadings  and  evidence,  for  want  of 
equity. 

C.  BECKwrrn  and  Leland  and  Lelakd,  for  appellant.  J. 
M.  "Wight,  for  appellee. 

ScATES,  C.  J.  The  condition  annexed  to  the  deed  of  trust 
from  complainants  to  John  Gait,  the  trustee,  seems  to  have  a 
twofold  object;  first,  as  a  condition  precedent,  its  perform- 
ance was  necessary,  to  raise  the  power  and  duty  in  Gait, 
the  trustee,  to  convey  the  premises  to  defendants;  and, 
second,  as  a  condition  subsequent,  to  defeat  or  destroy  the 
estate  in  fee  conveyed  to  Gait  in  trust,  and  to  revest  it 
thereupon  in  the  grantors, 

Kow  this  condition  w^as,  that  the  defendants  should,  "  on 
or  before  the  1st  day  of  October,  1855,  build  and  complete 
a  good  and  sufficient  dam,  composed  of  rocks  and  rock, 
hewn  timber  and  gravel,  across  said  river  (Rock  river),  at 
said  town  of  Sterling,  and  a  canal  or  head-race  connected 
therewith,  on  the  Avest  side  of  said  river,  in  the  manner  and 
for  the  purposes  hereinbefore  and  in  said  act  specified  and 
enumerated."  The  purposes  expressed  in  the  act  of  incor- 
poration are,  to  obtain,  with  as  little  delay  as  practicable,  a 
"  slack- water  navigation  on  Rock  river,  within  this  state, 
and  for  the  production  of  hj^drauUc  power  by  the  same  " 
(see  Charter  Acts,  1819,  p.  136,  sec.  1);  and  that  recited  in 
the  deed  is  the  desire  of  complainants  to  "  secure  the  com- 
pletion of  said  dam  on  or  before  the  1st  day  of  October, 
1855,  and  the  construction  of  a  canal  or  head-race  by  said 
company,  on  the  west  side  of  said  river,  connected  with 
said  dam,  for  hydraulic  purposes." 

There  is  no  doubt,  uncertainty  or  ambiguity  in  this  deed. 
The  intention  and  the  meaning  are  alike  clearly  expressed. 
The  fee  passed  to  Gait  as  a  trustee.  It  was  subject  to  a  con- 
dition subsequent,  by  the  non-performance  of  w^hich  the  es- 
tate in  Gait  is  destroyed  and  revests  in  the  grantors.  This 
is  to  be  taken  strictly,  as  is  said.     1  Greenlf .  Cruise  on  Real 
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Property,  title  13,  cap.  2,  sec.  1;  1  Inst.  219  5.  "We  should 
construe  the  covenant  strictly  and  not  enlarge  it  to  work  a 
forfeiture  and  destruction  of  an  existing  estate.  The  con- 
dition only  required  the  completion  of  a  dam  and  head-race, 
on  or  before  1st  of  October,  1855,  for  hydraulic  purposes. 
iN'ow  whether  the  completion  of  a  dam,  and  a  canal  or  head- 
race, is  sufficient  to  produce  hydraulic  power,  or  is 
merely  a  certain  *degree  of  progress  toward  it,  is  a  [*435] 
question  of  fact.  If  the  dam,  and  canal  or  head- 
race, were  completed  on  the  day,  the  condition  is  performed, 
Tvhether  thereby  a  power  useful  for  manufacturing  arises, 
or  is  produced,  or  not.  Proof  was  taken,  and  witnesses 
differ  whether  there  was  a  power  existing,  and  as  to  the 
quantum  of  that  power,  according  to  the  state  of  the  work 
on  the  1st  of  October,  1855.  We  deem  it  of  little  impor- 
tance, under  this  condition,  whether  a  dam  and  head-race 
produce  an  efficient  hydraulic  power  or  not,  provided  the 
dam  and  head-race  were  completed  by  the  time  and  in  the 
manner  specified.  But  we  think  the  evidence  shows  that 
considerable  power  existed,  as  the  works  stood  on  the  1st  of 
October,  varying  from  five  or  six  to  thirty,  forty  or  fifty 
run  of  stone.  In  another  point  of  view,  it  becomes  very 
important  what  power  existed,  in  order  to  determine  whether 
the  head-race  Avas  coiniyleted.  And  in  determining  this,  it  is 
necessary  to  know  what  a  head-race  is.  The  witnesses  dif- 
fer, somewhat,  in  defining  what  a  head-race  is.  Some  de- 
scribe it  as  that  part  of  the  water  channel  or  way  which 
leads  from  the  pond  or  reservoir  to  the  machinery  to  be 
driven ;  others  confine  it  to  that  portion  from  the  pool  to 
the  bulkhead  and  gates,  by  which  the  water  is  regulated, 
controlled  or  excluded  from  the  race  below,  and  machinery 
along  it.  The  former  definition  is  more  nearly  in  the  lan- 
guage of  Mr.  Webster,  and  is,  doubtless,  technically  correct. 
When  we  come,  however,  to  ascertain  the  particular  mean- 
ing of  parties  to  contracts,  we  must  look  to  surrounding 
circumstances.  Was  there  such  a  completion  of  a  head- 
race as  to  afford  an  efficient  and  useful  hydraulic  power  on 
that  day  —  a  race  completed  from  the  pond  to  where  ma- 
chinery could  be  used?  The  witnesses  state  the  fact  to  be, 
that  there  were  twenty-two  feet  of  race  above  the  bulkhead 
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and  gates,  and  twenty-four  feet  below  it,  and  that  there  was 
room,  to  use  it  by  erecting  a  mill  over  the  race,  or  by  a  chute 
from  it  and  tlirough  a  mill  on  the  river  side. 

Technically  the  race  is  a  head-race  down  to  the  machinery. 
In  this  sense  the  head-race  is  never  completed  while  it  may 
be  extended,  and  additional  machmery  supplied  with  power 
by  the  quantity  contained  in  the  pool  and  conveyed  \>y  the 
race.  In  this  sense,  its  completion  must  depend  on  the  ex- 
haustion of  the  fountain,  or  the  capacity  of  the  race  to 
conduct  it.  Its  extension  and  completion,  in  this  sense, 
must  depend  upon  the  demand  of  the  power  as  the  wants 
of.  the  community  increase  with  its  growth. 

But  the  equity  of  complainants  does  not  demand  this  in- 
terpretation. Such  could  not  have  been  their  meaning  or 
intention;  surrounding  circumstances  forbid  it.  We  should 
rather  understand  their  meaning  to  be  such  a  sub- 
[*436]  stantial  completion  *of  dam  and  head-race  as  to 
produce  an  hydraulic  power,  to  make  a  beginning  in 
manufacturing  upon  which,  as  a  base,  an  increase,  an  ex- 
tension of  power  could  be  created  by  extending  the  head- 
race to  make  room,  as  power  was  demanded  from  time  to 
time.  Had  more  than  this  been  intended,  the  complainants 
should  not  have  contented  themselves  with  a  condition  for 
the  completion  simply  of  a  head-race  or  canal,  but  should 
have  stipulated  for  a  given  number  of  feet  of  race,  or  a 
given  quantum  of  power.  ]^ot  having  done  this,  we  must 
hold  the  condition  fulfilled,  whether  it  be  subsequent  to  de- 
feat the  estate  granted  to  the  trustee,  or  precedent  to  raise 
his  power  to  convey  to  defendants,  by  the  substantial  com- 
pletion, honafide,  of  such  dam  and  canal  or  head-race,  as  to 
produce  an  efficient,  useful  power  for  manufacturing  pur- 
poses on  that  day.  This  is  sworu  to  be  the  fact  by  the  de- 
fendants' witnesses,  most  of  whom  appear  to  be  experts  as 
engineers,  mill  wrights  and  millers,  men  practically  ac- 
(juaintcd  with  the  form,  manner  and  power  of  the  works  of 
wliich  the}'-  speak.  "VYe  must  believe  them,  and  that  they 
know  that  wdiereof  they  affirm.  That  there  was  a  slight 
mistake  in  the  degree  of  bracing,  and  the  strength  of  a 
gate  post  in  the  head-race,  or  the  unexpected  settling  of  the 
center  dam,  can  have  little  weight.     For  the  whole  testi- 
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mony  shows  that  the  work  was  commenced  and  carried  on 
honafide  and  substantially,  and  the  decided  weight  of  testi- 
mony is,  that  it  was  completed  by  the  day. 

We  deem  the  dam  to  be  good  and  sufficient,  notwithstand- 
ing it  settled,  and  the  same  remark  will  apply  to  the  head- 
race, notwithstanding  a  post  gave  way  for  want  of  bracing, 
and  a  flood  carried  away  a  gate  of  the  bulkhead.  Were 
this  a  covenant  in  the  contract  of  the  builders,  we  should 
not  feel  warranted  in  declaring  such  deficiency  a  breach  to 
work  a  forfeiture. 

The  apparent  interest  of  complainants  in  the  work  is  sub- 
stantially secured  by  establishing  a  manufacturing  power 
for  the  present,  from  which  their  property  may  be  en- 
chanced  in  value,  and  their  wants  supplied  by  the  machinery 
that  may  be  carried  by  the  power. 

Construing  the  condition  as  a  covenant,  on  the  part  of 
defendants,  we  think  the  evidence  shows  it  substantially  and 
fully  complied  with  or  performed.  It  is  difficult  to  resist 
the  conviction,  that  the  location  of  the  dam,  and  not  its 
completion,  is  the  real  and  true  ground  of  complaint  and 
controversy.  If  so,  complainants  are  remediless.  For  they 
have  not,  as  they  might  have,  protected  themselves  by  a 
covenant  as  to  its  location.  Having  left  its  location  and 
relocation  to  the  discretion  of  the  company,  they  have  no  legal 
or  equitable  redress  or  remedy  against  its  exercise.  We  can 
hear  and  relieve  no  complaint  not  thus  founded. 

*We  fully  recognize  the  principle,  that  parties  [*4:37] 
may  make  time  the  essence  of  their  contract  {Kemp 
v.  Humphreys,  13  111.  R.  576);  and  that  estates  in  fee,  for 
life  or  years,  may  depend,  for  their  creation  or  destruc- 
tion, or  the  power  to  create  or  destroy  them,  upon  the  per- 
formance of  conditions  precedent  or  subsequent.  Hill  on 
Trustees,  478,  479;  5  Serg.  &  Eawl.  E.  380;  15  Yerm.  R. 
762;  2  Edwards'  Ch.  R.  84,  142;  12  Barb.  S.  C.  R.  440;  1 
John.  Cas.  125;  3  Littell  R.  230;  9  Martin  R.  117  (221);  2 
N,  Hamp.  R.  120;  1  Conn.  R,  79;  5  Mass.  R.  320;  8  Pick. 
R.  288;  21  Pick.  R.  417.  Yet  we  do  not  think  the  proof 
authorizes  the  application  of  the  principle  here,  to  sustain 
the  complainants'  bill.     There  is  no  breach  to  prevent  the 
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creation  of  the  power  in  Gait,  the  trustee,  to  convey,  nor  to 

destroy  the  estate  in  fee,  in  trust  in  him. 

The  court  below  did  not  err,  therefore,  in  dismissing  the 

bill  for  want  of  equity. 

Decree  affirmed. 


Heney  l^oLTE  V.  William  W.  Lowe  et  (d. 
Appeal  from  Peoria. 

Aebitration  bond  —  Party  may  sue  on  bond  or  on  aioard. —  Upon  an 
arbitration  bond  to  abide  the  award  in  the  penalty  of  $1,000,  as  stipu- 
lated damages,  and  an  awai'd  made  under  it,  a  party  may  sue  on  the 
award,  or  on  the  bond.  If  upon  the  latter,  he  may  recover  his  dam- 
ages, without  regard  to  the  penalty,  and  sufficient  to  include  the 
amount  of  the  award. 

Suit  on  award  —  Effect  on  bond. — If  suit  is  brought  on  the  award,  the 
bond  is  satisfied  by  the  recovery ;  and  the  party  occupies  the  same  po- 
sition that  he  would  if  the  award  had  been  paid  without  suit. 

Independent  suit  for  money — Not  sustained,  when. — An  independent 
suit  for  not  paying  money  at  the  time  stipulated  by  a  contract  can  not 
be  sustained,  where  a  recovery  has  been  had  upon  the  contract. 

Right  to  use  defenses  against  illegal  judgment. — An  action  wUl 
not  be  sustained  against  a  party  for  using  his  legal  defenses,  or  resort- 
ing to  his  legal  remedies,  to  get  rid  of  an  illegal  judgment. 

The  opinion  of  the  court  furnishes  a  statement  of  the  case. 
The  cause  was  submitted  to  the  Peoria  circuit  court  at 
March  term,  1857,  Davis,  judge,  presiding,  who  gave  judg- 
ment for  the  defendants  below,  appellees  here. 

K.  H.  Purple,  for  appellant.     H.  M.  "Wead,  for  appellees. 

Skinner,  J.     In  January,  185G,  Kolte  and  Lowe  &  Chapin, 
having  divers  suits  pending  in  the  circuit  court  of  Peoria 
county,  and  there  being  other  matters  of  controversy 
[*438]  between  "^them,  they  submitted  them  aU  to  arbitra- 
tion, which  submission  was  held  by  this  court  to  be 
a  common  law  and  not  a  statutory  proceeding. 

The  agreement  of  submission  (which  is  set  out  in  full  in 
the  declaration)  provides  that  the  award,  when  made,  should, 
at  the  next  term  of  the  circuit  court,  or  at  any  term  there- 
after, be  entered  and  become  a  judgment  of  said  court,  upon 
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which  execution  might  issue,  as  in  cases  of  judgments  at 
law  in  said  court. 

The  said  submission  contained  this  further  provision :  "  It 
is  also  further  stipulated  and  agreed,  by  and  between  the 
parties,  that  neither  of  the  parties  will,  in  any  event,  revoke  • 
or  annul  this  agreement  of  submission,  and  they  bind  them- 
selves, each  to  the  other,  that  they  will  abide  by  the  said 
submission,  and  the  award  made  under  the  same,  in  the 
penalty  of  $1,000,  as  stipulated  damages,  to  be  paid  by  the 
party  dehnquent  to  the  party  complying." 

The  arbitrators  made  an  award  in  iN'olte's  favor  of 
$5,876.46,  and  costs,  and  also  that  Lowe  &  Chapin  should 
pay  the  costs  of  the  pending  suits,  and  that  they  should  be 
dismissed. 

Pursuant  to  the  award  and  submission,  N'olte  applied  to 
the  court  for  judgment  thereon;  Lowe  &  Chapin  resisted 
the  motion.  The  court  gave  judgment  on  the  award,  and 
Lowe  &  Chapin  appealed  to  this  court,  where  the  judgment 
was  reversed,  for  the  reason  that,  notwithstanding  the  agree- 
ment, the  circuit  court  had  no  jurisdiction  to  enter  the  judg- 
ment. 

Nolte  then  brought  a  suit  at  common  law,  in  the  circuit 
court  of  Peoria  county,  and  again  recovered  for  the  amount 
of  the  award,  including  all  costs  awarded  in  his  favor. 

Lowe  &  Chapin  again  appealed  to  this  court,  and,  at  Juno 
term,  1856,  the  judgment  was  affirmed. 

Execution  was  issued  on  the  judgment,  land  was  sold, 
and,  finally,  the  judgment  and  all  costs  w^ere  collected,  and 
paid  before  the  commencement  of  this  suit. 

The  agreed  case  shows  that,  in  order  to  recover  the 
award,  iSTolte  was  compelled  to  pay  $432.55  costs,  and  at- 
torneys' fees. 

The  only  question  in  the  case  is,  whether,  under  the  cir- 
cumstances, Lowe  &  Chapin  are  liable  to  pay  the  $1,000 
stipulated  damages,  or  any  other  sum,  in  debt  or  damages, 
under  the  clause  in  the  submission  before  recited. 

The  provision  in  this  bond  for  the  payment  of  the  $1,000 
was  held  by  this  court  to  amount,  in  law,  to  a  penalty,  and 
not  to  an  agreement  for  stipulated  damages.  Zowe  et  al.  v. 
Nolle,  10  111.  E.  475. 
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Xolte.  upon  the  rendition  of  the  award  in  his  favor,  and 
non-performance  of  it  by  Lowe  &  Chapin,  had  his  election 
of  remedies  —  either  to  sue  on  the  bond  of  submis- 
[*439]  sion  or  on  the  *award.  Had  he  sued  on  the  bond, 
he  could  have  recovered  his  damages,  without  regard 
to  the  amount  of  the  penalty  of  the  bond,  and  those  dam- 
ages would  have  included  the  amount  of  the  award. 

He  chose  to  sue  on  the  award,  and,  having  done  so,  re- 
covered judgment  thereon,  and  obtained  satisfaction  of  the 
judgment.  He,  in  legal  contemplation,  occupies  the  same 
position,  as  regards  the  bond,  that  he  would  had  the  award 
been  paid  without  suit.  The  bond  is  satisfied  by  the  re- 
covery upon  the  award ;  and  although  that  satisfaction  was 
obtained  by  legal  coercion,  the  effect  is  the  same  —  it  is 
satisfied. 

We  know  of  no  principle  of  law  which  allows  an  inde- 
pendent suit  for  not  paying  money  at  the  ti7ne  stipulated 
by  contract,  where  a  -recovery  has  been  had  upon  the  con- 
tract. ]^or  do  we  know  of  any  principle  or  precedent  for 
maintaining  an  action  against  another  for  using  his  legal 
defenses,  or  resorting  to  legal  remedies,  to  get  rid  of  an 
illegal  judgment.  Thompson  v.  C/iilds,  7  Iredell  R.  435; 
£eale  v.  ITai/es,  5  Sandford  R.  640. 

Judgment  affirmed. 


Almeeon  S.  Cole  v.  Pieere  Choteau  et  al. 

Error  to  Peoria. 

Continuance  —  Affidavit  —  Diligence. — Upon  affidavits  for  continuance 
the  question  is  as  to  diligence ;  each  case  depends  upon  the  particular 
circumstances  shown,  and  if  they  bring  the  applicant  within  the  rule, 
it  would  be  error  to  refuse  the  continuance. 

A  party  does  not  show  diligence  if  he  relies  upon  making  his  proof  by 
the  deposition  of  a  witness,  who,  upon  examination,  disappoints  him ; 
it  is  his  duty  to  inform  himself  as  to  the  knowledge  of  tlie  witness, 
and  if  he  does  not  possess  the  requisite  information,  he  should  pro- 
cure the  attendance  of  others,  or  the  testimony  he  requires,  by  other 
depositions. 

Deposition  —  A'bf  suppressed  because  answers  not  full— A  party  can 
not  have  the  depositions  taken  by  his  opponent  suppressed,  for  want 
of  full  answers  by  the  witnesses  to  his  interrogatories. 


Cited  :  3  Bradw.  130. 
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Notice  to  sue  out  dedemus. — A  party  need  not  give,  in  his  notice  to 

sue  out  a  dedimus,  the  name  of  the  commissioner. 
Indorsement  of  names  of  parties  on  return  of  deposition. —  The 

indorsemeut  of  the  names  of  the  parties  is  directed  by  the  statute  on 

the  return  of   depositions;  but  an  omission  to  do  so,  unless  injury 

arises  from  the  neglect,  will  not  be  fatal. 

This  was  an  action  of  asstimpsit  for  goods  sold,  work  and 
labor,  and  on  an  account  stated.  Plea,  tlie  general  issue. 
The  summons  was  returnable  in  February,  1855,  and  the 
plea  was  filed  at  the  March  term  following.  At  November 
term,  1855,  the  defendant  applied  to  have  the  cause 
continued  upon  his  ^affidavit,  which  stated,  in  sub-  [*1:40] 
stance,  that  prior  to  the  last  term  of  the  court  he 
caused  the  deposition  of  JSTathan  Cole,  of  St.  Louis,  Mis- 
souri, to  be  taken  and  filed.  That  the  main  object  of  the 
deposition  was  to  prove  an  agreement  between  plaintiffs  and 
defendant  at  the  time  of  the  purchase  of  the  iron,  for  the 
price  of  which  the  suit  was  brought,  that  plaintiffs  would 
manufacture  and  deliver  said  iron  within  a  fixed  period  of 
time,  which  they  had  failed  to  do,  whereby  defendant  had 
suffered  great  damage.  That  said  witness  had  informed  de- 
fendant that  he  (\vitness)  had  misapprehended  the  interroga- 
tories propounded  to  him,  and  that  his  answer  did  not 
disclose  the  whole  truth,  and  that  if  examined  again  he 
would  state  more  fully  the  said  agreement  between  the 
parties  as  to  the  time  of  the  delivery  of  the  iron,  etc.  That 
he  informed  his  counsel  of  this  fact  on  the  first  day  of  the 
term  at  which  this  application  was  made.  The  deposition  of 
said  Nathan  Cole  had  been  taken  in  St.  Louis,  on  the  15th 
day  of  May  preceding,  and  had  been  on  file  in  said  court 
for  a  long  time  preceding  this  motion  for  a  continuance. 

The  case  was  submitted  to  the  court,  Peters,  judge,  who 
found  for  the  plaintiffs  below  and  gave  judgment  accord- 
ingly. 

There  was  a  motion,  by  the  defendants,  to  reject  the 
depositions  of  certain  witnesses  examined  on  the  part  of 
the  plaintiffs  below,  for  the  following  reasons : 

There  was  no  legal  or  sufficient  notice  given  of  the  inten- 
tion to  issue  dedimus. 

Ther3  is  no  commissioner,  or  officer,  named   in  notice 
before  whom  the  depositions  were  to  be  taken. 
Vol.  XVIII  -  33  513 


441  Cole  v.  Choteau.  [April, 

It  does  not  appear  that  the  witnesses  were  sworn  before 
testifying. 

It  does  not  appear  tliat  the  witnesses  were  "  non-resident,'* 
at  the  time  of  testifying  or  notice. 

The  names  of  "parties  htigant"  were  not  "  indorsed"  on 
the  depositions  when  sealed  up  and  directed  to  the  clerk  of 
this  com't. 

The  third  interrogatory  is  leading,  and  the  answers  of 
both  witnesses  to  the  same,  and,  'therefore,  objected  to  and 
moved  to  be  suppressed. 

The  second  interrogatory,  and  answers  of  both  witnesses 
thereto,  are  too  general  and  indefinite. 

The  answers  of  both  witnesses  to  fourth  interrogatory  are 
too  general,  indefinite  and  evasive,  showing  a  manifest  bias 
in  favor  of  plaintiffs,  and  yet  not  responsive  to  the  question. 

Said  depositions  are  otherwise  informal,  loose,  indefinite, 
vague  and  altogether  unsatisfactory. 

Said  witnesses  have  wholly  failed  to  answer  a  material 
part  of  the  fourth  interrogatory  propounded  to  them  re- 
spectively. 
[■"441]       "That  a  material  part  of  the  fourth  interrogatory 
in  said  depositions  is  wholly  unanswered,  or  evasively 
answered,  by  said  witnesses  respectively. 

The  fourth  interrogatory  was  as  follows :  "  What  arrange- 
ment or  understanding,  if  any,  was  there  about  the  delivery 
or  shi]:>ment  of  said  goods?  TTliere  and  when  were  they  to 
be  delivered  or  shipped  ?  And  were  they  or  not  so  shipped 
or  delivered  ?  State  fully  and  particularly  all  you  know  on 
the  subject,  your  situation  at  the  time,  and  means  of  knowl- 
edge in  the  premises  ? "  To  which  Clark  answered  as  fol- 
lows: 

"  [The  understanding  was  that  the  goods  were  to  be 
delivered  on  l)oard  of  a  steamboat  bound  for  Peoria,  as  fast 
as  they  could  be  manufactured,  there  being  but  a  small  por- 
tion of  them  on  hand  at  the  time  of  tlie  purchase.]  I 
know  of  no  specific  time  in  which  they  were  to  be  delivered 
other  than  I  have  stated  above.  The  goods  were  shipped 
as  fast  as  they  were  manufactured,  on  steamboat  bound  for 
Peoria ;  do  not  recollect  the  names  of  any  of  the  steam- 
l)oats,  except  one,  which  was  the  Excel.     Was  acting  as 
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clerk  for  the  plaintiffs  at  that  time,  aud  from  my  situation 
as  such  had.  cognizance  of  the  transaction  between  plaintiffs 
and  defendant." 

The  circuit  court  struck  from  this  answer  so  much  of  it 
as  is  included  in  brackets. 

The  answer  of  Ferdinand  Hahn  was  as  follows:  "[The 
goods  were  to  be  delivered  on  a  steamboat  at  the  port  of 
St,  Louis,  bound  for  Peoria,  as  fast  as  they  were  manufact- 
ured.] Aud  the  goods  were  shipped  at  the  time  specified 
in  bill  [according  to  the  understanding].  I  was  at  that  time 
clerk  in  the  house  of  Choteau,  Harrison  &  Yalle,  plaintiffs, 
and  in  my  capacity  as  such,  I  sold  and  delivered  and  shipped 
the  said  goods  to  the  defendant." 

What  is  included  in  brackets  of  this  answer  was  stricken 
out  by  the  court. 

W.  F.  Bkyan-.  for  appellant.  Coopee  and  Reynolds,  for 
appellees. 

Scates,  C  J.  The  question  raised  upon  the  affidavit  for 
a  continuance  is  one  of  diligence.  The  general  rule  requires 
a  party  to  use  and  show  due  diligence  in  his  preparation  for 
trial.  But  each  case  depends  upon  the  particular  circum- 
stances shown.  If  they  bring  the  party  within  the  rule,  it 
would  be  error,  under  the  provisions  of  the  statute,  to  refuse 
a  continuance. 

Here  the  plaintiff  had  cross-examined  the  witness  on  the 
very  point  —  to  the  very  fact  set  up  in  defense  —  and 
upon  the  ^alleged  reason  that  witness  knew  the  [*-i42] 
contract,  being  present,  and  hearing  it  made.  He, 
therefore,  had  reason  to  believe  witness  knew  the  facts. 
Under  these  circumstances,  he  should  have  made  inquiries 
of  witness,  to  refresh  his  recollection  at  an  earlier  period, 
and  not  leave  this  preparation  to  the  casualty  of  an  acci- 
dental meeting  with  witness,  as  he  has  done. 

It  appears  from  Cole's  testimony  that  the  contract  was 
made  with  Charles  P.  Choteau.  Having  failed  to  prove  the 
contract,  as  plaintiff  alleged  it  to  be,  by  the  witnesses  ex- 
amined, no  reason  is  shown  why  the  testimony  of  C.  P. 
Choteau  was  not  taken,  and  the  contract  proved  by  him.    It 
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is  not  alleged  that  lie  had  forgotten  its  terms,  or  that  he  was 
incompetent,  unreliable,  or  un^Yilling  to  depose  to  it  as  it 
Avas. 

"While  a  party  may  not  be  required  to  summon  all  the 
witnesses  cosfnizant  of  a  fact,  vet  when  he  ascertains  that  it 
is  unknown  to  or  forgotten  by  those  to  whom  he  applies  to 
give  testimony,  the  rule  of  diligence  will  require  that  he 
apply  to  and  summon  others  whom  he  may  believe  to  pos- 
sess the  same  knowledge. 

No  reason  is  shown  for  pretermitting  any  diligence  t*-) 
take  Choteau's  testimon}',  and  relying  upon  refreshing  Cole's 
memory,  at  a  period  too  late  to  retake  his  testimony.  Did 
plaintiff  forget  that  he  contracted  with  defendants  through 
Choteau  ?     The  circumstances  fall  short  of  legal  diligence. 

The  objections  urged  to  the  depositions  are  not  sufficient 
to  authorize  the  entire  rejection  of  the  depositions.  After 
correcting  the  depositions  by  striking  out  the  irrelevant  or 
incompetent  portions,  it  does  not  appear  that  witnesses 
knew  or  could  have  made  any  further  or  fuller  answer  to 
the  fourth  interrogatory.  For  anything  appearing,  they 
only  knew  the  fact  as  one  of  common  understanding,  and 
not  as  an  agreement  between  the  parties. 

I  am  not  prepared  to  hold  that  a  party  may  have  the 
depositions  of  the  opposite  party  suppressed  for  want  of 
full  answers  of  witnesses  to  his  adversary's  interrogations. 
The  objection  should  rather  come  from  the  party  injured. 

The  other  objections  are  of  a  technical  character,  and 
fall  within  the  principles  and  are  disposed  of  by  the  cases 
of  Hawks  V.  Lands,  3  Gilm.  R.  232 ;  Hays  v.  Borders,  1  id. 
64;  County  of  Greene  v.  Bledsoe,  12  111.  R.  272.  The  court 
have  not  adopted  so  technical  a  construction  as  seems  to 
have  been  intended  in  Maine.  Ersldne  v.  Boyd,  35  Maine 
R.  511. 

The  statute  here  does  not  authorize  the  party  to  appoint 
the  commissioner,  consequently  he  could  not  give  his  name 
in  the  notice  to  sue  out  the  dedimus.  It  is  not  required  bv 
the  statute,  for  the  clerk  might  appoint  some  other  than  the 

one  so  nominated  in  a  notice. 
[*443]       *The  indorsement  of  the  names  of  parties  litigant 
is  directory.     When  injury  may  arise  from  an  omis- 
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sion,  the  court  would  doubtless  correct  the  error  in  the  par- 
ticular case  by  suppressing  the  deposition.     JSTo  injury  or 
surprise  is  shown  here. 
Judgment  is  affirmed. 

Judgment  affirmed. 


Elihtj  Granger  v.  The  Board   of   Trustees   of  the  Illi- 
nois AND  Michigan  Canal. 

Appeal  from  Cook. 

Canal  trustees — Poiver  to  lease. —  The  ti-ustees  of  the  Illinois  and 
Michigan  Canal  wei"e  authorized,  under  the  law  as  existing  a.  d.  1845, 
to  lease  lands  and  lots,  and  such  leasing  approved  as  a  judicious  man- 
agement of  the  trust  reposed  in  them. 

Double  rent  for  holding  oyeu  —  Statute. —  The  provisions  of  the 
law,  allowing  double  rent  for  holding  over,  apply  to  the  trustees  as 
well  as  to  other  landlords. 

This  was  an  action  on  a  lease  made  by  the  trustees  of 
canal  to  Granger  in  September,  a.  d.  1845.  The  defendant 
below  filed  the  general  issue  and  a  special  plea,  alleging 
that  during  the  pendency  of  this  action  the  trustees  con- 
sented that  if  Granger  would  withdraw  his  defense  to  an 
action  of  ejectment  then  pending  against  him  on  the  part 
of  the  trustees,  to  reserve  the  same  lots  named  in  the  lease, 
that  Granger  should  be  discharged  from  the  rent,  which 
was  done,  etc.  Upon  this  plea  there  was  an  answer  and 
issue  to  the  country. 

There  was  a  trial  by  jury  and  a  verdict  for  the  trustees, 
and  upon  judgment  thereon  Granger  prayed  this  appeal. 

There  was  a  motion  in  arrest  of  judgment,  which  was 
overruled. 

Wilkinson  and  McGilvra,  for  appellant.  I.  IST.  Arnold, 
for  appellees. 

ScATES,  C.  J.  Had  the  defendants  power  to  lease  any 
portion  of  the  canal  lands  or  lots  in  1845  ?  and  if  so,  does  the 
provision  for  double  rent  in  second  section  of  act  in  re- 
lation to  landlord  and  tenant  (Rev.  Stats,  p.  333)  apply  to 
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a  holding  over  under  such  lease  ?    "We  answer  both  prop- 
ositions affirmatively. 

The  court  do  not  advert  to  a  want  of  such  power  in  the 
former  case  between  these  parties  (13  111.  E.  Y40) ;  and  the 
question   does   not  appear   to   have    been  raised   in  that 

case. 
[*444]  *As  the  evidence  is  not  preserved  in  the  record, 
we  must  sustain  this  judgment,  if  in  any  case  such  a 
power  might  exist,  though  qualified  and  confined  to  partic- 
ular lands  or  lots.  For  we  must  presume  in  favor  of  the 
judgment  that  sufficient  proof  was  offered  to  sustain  the 
allegations,  if  they  authorize  the  judgment  rendered  upon 
being  proved.  As  early  as  1839  power  was  given  the  canal 
commissioners  to  sell  or  lease  water  lots  with  the  Avater 
power  (1  Purpl.  Stat.  447,  sec.  156),  and  again  in  1843, 
p.  471. 

The  same  powers  possessed  by  the  commissions  were  con- 
ferred upon  the  defendants.  See  Act  1843,  1  Purp.  Stat. 
463,  and  p.  475,  Act  of  1845. 

By  the  act  of  1843  the  power  of  the  trustees  to  sell  was 
suspended  until  the  completion  of  the  canal,  but  this  suspen- 
sion was  modified  by  the  act  of  1847,  and  after  completion 
they  were,  by  the  last  act,  authorized  to  withhold  such  por- 
tions of  timbered  lands,  or  lands  containing  stone  quarries 
and  coal  beds,  from  sale,  as  in  their  opinion  would  best  pro- 
mote the  interests  of  the  state  and  the  creditors.  Id.  479, 
sees.  314-317. 

Again,  the  power  to  lease  water  lots  and  water  power  in 
Ottawa  is  expressly  given  to  the  trustees.  Id.  p.  480,  sees. 
352  to  354  inclusive. 

Where  the  whole  title  and  power  of  the  state  to  and  over 
these  lands  has  been  so  fully  and  amply  conveyed  to  de- 
fendants, to  be  managed  and  sold  for  the  benefit  of  the 
state  and  her  creditors,  we  feel  that  it  is  too  narrow  and 
limited  a  view  of  the  powers  of  defendants  as  such  trustees, 
even  in  the  exercise  of  a  trust,  to  say  that  the  lands  and 
lots,  whether  improved  or  not,  are  to  be  idle,  unproductive 
and  deteriorating,  for  a  want  of  power  to  lease,  until  sold. 

We  do  not  feel  driven  from  sustainine:  the  exercise  of 
such  a  beneficial  and  reasonable  power  by  the  supposition 

518     # 


185Y.]  Geajtgee  v.  Boaed  of  Tkustees.  445 

of  extreme  cases  of  abuse.  A  lease  of  the  whole  propert}' 
for  ninety-nine  or  a  thousand  years,  instead  of  a  sale  of  the 
fee,  might  be  so  flagrant  an  abuse  of  the  powers  of  the 
trust  as  to  make  the  transaction  void  for  fraud. 

Yet,  while  this  might  be  so,  a  lease  under  which  the 
lands  or  lots  might'  be  improved  in  value,  or  improvements 
preserved  in  repair,  and  income  in  rents  received  from  the 
property  until  it  was  judicious  to  offer  the  particular  tract 
or  lot  for  sale,  it  would  not  only  be  judicious  to  make,  but 
it  would  become  the  duty  of  the  trustees  to  make.  And  it 
might  be  made  a  just  subject  of  complaint  against  them 
Avere  they  to  neglect  opportunities  thus  to  render  the  lands 
and  lots  productive.  This  power  must  result  from  the  full 
ownership  in  the  trustees,  notwitJistanding  it  is  held 
in  trust  for  sale  to  pay  -debts.  We  can  not  indulge  [*4tl:5] 
in  the  supposition,  without  proof  of  the  fact,  that 
leases  are  made  to  prevent  the  faithful  execution  of  the  ob- 
jects of  the  trust,  but  on  the  contrary,  to  carry  them  into  exe- 
cution. It  will  be  time  enough  to  correct  a  case  of  abuse, 
when  shown ;  this  does  not  arise  or  appear  from  the  mere 
act  of  leasing  other  tracts  than  the  water  lots  so  expressly 
named.  The  object  of  expressly  authorizing  the  leasing  of 
these  was  in  restraint  of  the  power  of  sale  of  the  fee,  rather 
than  to  confer  authority  to  make  a  lease.  It  was  not  the 
intentioti  of  the  legislature  to  sell  the  fee  of  water  lots, 
with  the  perpetual  use  of  the  wafer. 

ISTeither  was  the  intention  to  offer  all  the  canal  lands  and 
lots  at  one  time.  See  Act  1847,  1  Purp.  Stat.  479,  sec.  316, 
which  limits  the  quantity  in  any  one  city,  town  or  town- 
ship to  one-tenth  part,  and  no  part  was  to  be  sold  before 
October,  1847.  Since  the' completion  of  the  canal,  portions 
only,  from  time  to  time,  have  been  placed  in  market  at  a 
time  and  sold.  Leasing  the  remainder,  in  the  meantime, 
until  judicious  to  offer  it  for  sale,  was  within  the  power  of 
the  trustees,  and  was  a  judicious  management  of  the  fund 
for  the  common  benefit  of  both  the  state  and  her  creditors. 

The  trustees  having  the  right  and  power  to  become  land- 
lord b}^  leasing,  there  is,  and  can  be,  no  reason  why  the 
provisions  for  double  rent  for  holding  over  after  the  expir- 
ation of  the  lease,  and  demand  made,  and  notice  in  writing 
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given,  for  delivery  of  the  possession,  should  not  apply  to 
them  as  well  as  any  other  landlord.  The  provision  is  for 
])rotection  of,  and  compensation  to,  landlords  who  are  kept 
out  of  their  possession.  The  reason  of  the  rule  given  is  as 
applicable  to  these  defendants,  and  the  interests  they  repre- 
sent and  protect,  as  to  any  others. 

Judgment  aftrmed. 


Edwaud  Eldridge  v.  Chaeles  Holwat. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 

Attorney  in  fact  —  Suhdelegation  —  Notice  —  Forcible  entry  and  de- 
tainer.—  An  attorney  in  fact  may,  by  another  acting  for  him,  serve  a 
notice  upon  a  party  in  possession,  as  a  foundation  for  a  proceeding  by 
forcible  entry  and  detainer. 

The  maxim  withholding  the  power  to  subdelegate  authority  appMes 
where  the  interests  of  the  principal  may  be  neglected  or  injured  by 
substitution. 

This  was  a  forcible  detainer  before  a  justice,  appealed  to 
the  common  pleas,  and  thence  to  this  court,  the 
['"4i6]  appellant  "being  plaintiff  in  both  of  the  courts  be- 
low. No  question  arises  as  to  the  formalities  of  the 
proceeding. 

The  plaintiff  called  to  the  stand,  as  a  witness,  Francis  H. 
Kales,  who  testified,  subject  to  objection,  that,  on  the  3d 
day  of  July,  1856,  and  before  the  commencement  of  this 
suit,  he,  the  witness,  served  a  written  notice  upon  the  said 
defendant,  demanding  the  immediate  possession  of  the 
premises  in  controversy,  as  the  agent  and  attorney  of  said 
plaintiff,  which  said  notice  was  and  is  in  the  words  and 
figures  following,  that  is  to  say : 

"Take  Notice,  That  I  herebv  demand  the  immediate 
possession  of  the  following  described  premises,  situate  in 
the  city  of  Chicago,  county  of  Cook,  and  state  of  Illinois, 
to  wit :  A  part  of  the  west  half  of  the  east  half  of  lot  6, 
block  34,  original  town  of  Chicago,  being  twenty  feet  on 
liandolph  street,  and  running  back  to  the  barn,  formerly 
occupied  by  one  Edward  II.  Aiken,  together  with  the  pas- 
sage to  the  rear  of  the  west  half  of  the  said  lots;  also,  a 
part  of  the  east  half  of  the  west  half  of  said  lot,  being 
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twenty  feet  on  Eandolph  street,  and  running  back  five  feet 
north  of  the  south  hne  of  said  barn,  which  said  premises 
comprise  the  middle  forty  feet  front  of  said  lot  on  Ean- 
dolph street,  in  said  city  of  Chicago,  being  the  same  prem- 
ises, a  portion  of  said  lot  6,  now  occupied  and  held  by  you. 

"  The  bearer  is  hereby  authorized  to  receive  from  you 
the  possession  thereof  for  me. 

"Yours,  etc., 

"Edwakd  Eldeidge, 
"  By  Zexas  Cobb,  his  Attorney  in  Fact. 

"  Chicago,  July  1,  1856P 

The  said  witness  further  stated  that  the  said  defendant^ 
Holway,  refused  to  surrender  the  possession  of  the  said 
l^remises  to  witness,  as  the  agent  of  the  said  plaintiff,  alleg- 
ing, as  a  reason,  that  he  could  keep  possession  of  the  said 
premises  under  another  title.  And  witness  further  stated 
that  he  thereupon  commenced  this  action. 

The  plaintiff  then  introduced  the  following  power  of 
attorney,  bearing  date  May  28,  1856,  executed  by  the  said 
plaintiff  to  the  said.Zenas  Cobb,  which  said  power  was  and 
is  in  the  words  and  figures  following,  that  is  to  say  : 

"Know  all  Men  by  these  Presents,  That  I,  Edward 
Eldridge,  of  the  city  and  state  of  N'ew  York,  hereby  con- 
stitute  and  appoint  Zenas  Cobb,  of  the  city  of  Chicago,  to 
be  my  true  and  lawful  attorney,  for  me  and  in  my  name,, 
to  sue  for  and  recover  possession  of  lot  6,  in  block  34,  in 
the  original  town  of  Chicago,  being  eighty  feet  front  on 
Eandolph  street,  in  the  city  of  Chicago,  from  any  and  all 
persons  now  holding  the  same,  or  any  part  thereof,  and  to 
commence  in  my  name  an}^  forcible  detainer  suit  or  suits 
against  any  such  person  or  persons,  or  take  any  other  pro- 
ceedings, either  at  law  or  in  equity,  to  obtain  possession  of 
said  premises  as  aforesaid,  hereby  ratifjdng  and  confirming 
all  that  my  said  attorney  has  done,  or  may  do,  in  the 
premises. 

"  In' "Witness  "Whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  28th  day  of  May,  a.  d.  1856. 

"Edward  Eldridge."     [seal.] 

*A11  of  which  said  several  parcels  of  evidence  and  [*447} 
instruments  of  writing  were  read  to  the  jury  afore- 
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said  Tvithoiit  objection,  subject,  however,  to  a  motion  to 
exclude  the  same  upon  the  ground  of  their  legal  sufficiency ; 
no  objection  being  made  in  reference  to  the  execution  of 
the  said  several  papers  and  documents. 

And  the  said  witness,  F.  H.  Kales,  further  testified: 
That,  prior  to  the  service  of  the  notice  aforesaid  upon  the 
said  defendant,  the  said  Zenas  Cobb  authorized  and  em- 
powered him  to  serve  said  notice,  and  institute  this  suit,  in 
case  that  said  defendant  refuses  to  surrender  the  possession 
of  the  premises  in  controversy. 

Thereupon  the  said  defendant,  by  his  counsel,  moved  the 
court  to  exclude  the  notice  or  demand  of  possession  afore- 
said, from  the  jury  aforesaid,  upon  the  ground  that  the  said 
Cobb  has  no  authority  to  delegate  his  power  to  the  said 
Kales  in  the  service  of  the  notice,  which  said  motion  was 
sustained  by  the  said  court,  and  the  said  notice  and  evidence 
connected  therewith  was  excluded  from  the  said  jury  as 
evidence  herein,  to  which  ruling  and  opinion  of  the  said 
court,  in  excluding  the  said  evidence  from  the  jury  aforesaid 
the  said  plaintiff,  by  his  counsel,  excepted,  and  thereupon 
the  said  jury  found  a  verdict  for  the  said  defendant. 

This  cause  was  heard  before  I.  M.  Wilson,  judge. 

E.  S.  Blackwell,  for  appellant.  Ballingall  and  Adams, 
for  appellee. 

ScATEs,  C.  J.  An  attorney  in  fact  of  plaintiff  emploj^ed 
an  attorney  at  law  in  this  case,  who  served  the  written 
notice  and  demand  of  possession.  The  court  excluded  this 
evidence  on  the  ground  that  delegated  authority  can  not  be 
delegated. 

This  is  true  as  a  general  principle,  when  properly  applied 
to  the  classes  of  cases  where  personal  confidence  is  reposed, 
and  skill,  judgment,  etc.,  are  involved.  Story  on  Agency, 
sees.  12,  13,  14.  It  was,  doubtless,  to  obviate  this  literal 
application  of  the  principle  that  the  convention,  out  of 
abundant  caution,  inserted  clause  17  of  section  8,  article  1, 
in  the  constitution  of  the  United  States.  3  Story,  Com. 
Const,  sees.  1236-7.  Some  powers  arise,  by  implication,  as 
incidents  to  others,  and  arc  essential  to  their  exercise.     So, 
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in  the  performance  of  a  general  or  special  agency,  many- 
acts  are  to  be  performed,  of  an  indifferent  nature,  which 
may  as  well  be  done  by  one  person  as  another,  and  which, 
an  agent  might  find  it  extremely  inconvenient  to  be  com- 
pelled to  perform  j)ersonally.  The  maxim  withhold- 
ing the  power  of  subdelegation  *of  authority  only  ['^448] 
has  place  when  there  is  an  object,  an  end  to  be 
gained  —  where  the  interest  of  the  principal  may  be  neg- 
lected or  injm'ed  by  substitution.  When,  from  the  nature 
of  the  act  to  be  done,  there  can  be  no  difference,  the  prin- 
ciple can  not  apply. 

Such  is  the  case  here.  There  is  neither  confidence,  skill, 
discretion  or  judgment  required  to  deliver  a  written  notice, 
and  make  oath  of  it,  which  could  prevent  the  employment 
of  any  one  by  an  agent.  The  service  of  declarations  in 
ejectment,  notices  to  take  depositions,  and  a  great  variety 
of  acts  now  done  bv  attorneys'  clerks  and  others,  would  fall 
under  the  same  rule  contended  for,  and  compel  attorneys  to 
do  such  acts  personally. 

An  attorney  may  serve  such  notice  and  demand,  and  we 
perceive  no  reason  why  an  agent,  to  bring  suit,  may  not 
employ  an  attorney.  Agents,  as  such,  can  not  appear  in 
courts  for  parties.  Where  agents  are  not  licensed  as  at- 
torneys, they  must  employ  attorneys  to  appear  for  the  client 
in  the  courts. 

The  act  here  falls  strictly  within  a  class  which  may  be  done 
by  such  supposed  subdelegation.  It  is  rather  the  true  and 
only  mode  of  acting  out  an  agency  when  an  attorney 
becomes  necessary,  than  a  subdelegation  of  power. 

Had  the  agency  here  been  an  attorneyship,  it  might  pre- 
sent another  question  —  one  involving  a  question  of  confi- 
dence reposed,  or  skill  and  judgment  —  which  could  not  be 
transferred.  But  the  agency  does  not  appear"  to  be  of  that 
character. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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[*4i9]         "Adamson  B,  Newkiek-I'.  John  E.  Cone. 
AjTpeal  from  Cook  Counts/  Court  of  Common  Pleas. 

Contract  betwt;ex  attorney  akd  client. —  An  agreement  between 
parties  (one  of  whom  is  an  attorney),  that  the  latter  should  investigate 
the  records  of  titles  to  real  estate,  and  decide  between  conflicting  titles 
as  to  wliich  is  best,  acqune  such  titles,  and  prosecute  for  the  recovery  of 
them,  and,  when  successful,  to  divide  profits,  the  attorney  furnishing 
skill,  and  the  other  the  capital,  is  not  tainted  with  crime,  nor  against 
any  statute  of  this  state,  i 

Contingent  fee. —  Contingent  fees  to  attorneys  at  law  are  not  against 
law  or  public  policy. - 

Maintenance. — Maintenance,  as  defined  and  punished  in  Illinois,  by 
statute,  has  abolished  the  common  law  offenses  of  champerty,  bar- 
ratry, etc.,  and  consists  in  officiously  intermeddling  in  a  suit,  furnish- 
ing means  for  its  prosecution  with  a  view  to  promote  litigation. 

Errors —  When  judgment  not  reversed  for. — Where  substantial  justice 
has  been  done,  even  if  errors  have  been  committed  on  the  trial  in  re- 
lation to  evidence  or  mstructions,  the  judgment  will  not  be  reversed.* 

Instructions. — Nor  will  a  judgment  be  reversed  for  a  refusal  to  give 
instructions,  unless  these  correctly  state  the  law,  and  the  facts  shall 
require  the  application  of  them  to  enable  the  jury  to  arrive  at  a  legal 
conclusion  upon  the  facts. 

This  was  an  action  of  assumpsit  for  professional  services 
in  prosecuting,  defending  and  soliciting  divers  causes ;  also 
for  examining  records  in  public  offices,  abstracting  title  to 

Cited:  31  111.  40;  23  111.  450;  38  HI.  61;  73  111.  lo;  105  111.  214. 

1  Champerty,  although  not  embraced  in  the  criminal  code,  is  punish- 
able as  a  crime.     Thompson  v.  Reynolds,  73  111.  11. 

-  The  contract  here  was,  that  the  attorney  should  ' '  be  paid  liberally 
for  his  services,"  not  out  of  the  thing  recovered.  Such  an  agreement  as 
the  latter  is  now  held  champertous  and  void.  Thompson  v.  Reynolds, 
mpra.  See  C.  &  N.  W.  R'y  Co.  v.  Batter,  7  Bradw.  625.  But  to  con- 
stitute such  an  agi'eement  champertous  it  must  not  only  be  shown  that 
a  part  of  the  subject-matter  recovered  in  the  suit  was  to  be  paid,  but  that 
the  costs  and  expenses  were  to  be  also  paid  by  the  attorney.  West  Chicago 
P.  Com.  ?'.  Coleman,  108  111.  591.  This  case  seems  to  be  one  of  contin- 
gent fees,  and  is  supported  by  English  v.  McConnel,  23  111.  513;  Walsh 
V.  Shumway,  65  111.  471 ;  Hughes  v.  Zeigler,  69  111.  38 ;  Fraatz  r.  Garri- 
son, 83  111.  60 :  Millard  v.  Ricldand  Co.  13  Bradw.  527,  in  which  the  re- 
covery of  contingent  fees  is  upheM  where  the  service  has  been  performed. 

3  Among  recent  decisions,  see  Beseler  v.  Stephani,  71  111.  400;  Hewett 
V.  Jones,  72  111.  218:  Burling  v.  I.  C.  R.  R.  85  111.  18;  Wai'd  v.  Ward,  & 
Bradw.  403;  Fishback  v.  Guelich,  9  Bradw.  405. 
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lands,  drawing,  copying  and  engrossing  conveyances,  deeds 
and  writings;  also  for  journeys  and  attendance;  also  for 
acquiring,  by  purchase,  for  and  in  the  name  of  defend- 
ant, the  title  to  divers  pieces  and  parcels  of  land  of  great 
value,  to  wit,  of  the  value  of  $250,000 ;  also  for  work  and 
labor  generally.  These  all  count  "  on  the  qtiantum  meruit,'''' 
and  are  followed  by  common  money  counts. 

Defense,  General  issue.  Set-off  and  special  contract  set 
out  in  two  pleas,  numbered  and  designated  as  third  and 
fourth  pleas.     Payment. 

Replication  to  Defense.  Joinder ;  on  general  issue ;  non 
indeb'datus  ',  that  work  and  labor,  etc.,  were  not  done  under 
contract  set  out  in  defense,  issue  to  country,  and  joinder ; 
that  contract  was  canceled  prior  to  the  doing  of  the  work, 
etc.,  and  that  all  payments  alleged  to  have  been  made  were 
advanced  as  a  general  retainer,  and  was  not  payment,  etc. ; 
that  on  or  about  the  1st  of  April,  1855,  the  said  contract 
was  canceled  and  annulled  by  mutual  consent.  Upon  which 
rejDhcatious  to  the  defenses  made,  issues  to  the  countr}^  were 
joined ;  and  upon  all  the  issues,  as  above  stated,  the  parties 
went  to  trial,  and  the  jury  rendered  thereupon  the  following 
verdict:  "We, the  jury,  find  the  issues  for  the  plaintiff,  and 
assess  his  damages  to  the  sum  of  $18,250." 

On  the  trial  plaintiff  proved  his  service  as  aforesaid ;  also 
that  defendant  had  notice  in  writing  terminating  contract 
set  up  in  defense;  also  by  admission  of  defendant 
that  the  contract  *was  abandoned  and  voluntarily  [*450] 
canceled  by  mutual  consent ;  also  that  both  parties  . 

had  acted,  during  the  entire  time  of  the  service,  without 
reference  to  said  contract  and  inconsistent  with  the  fact  of 
its  real  subsisting  existence. 

Plaintiff  further  proved  that  the  property  procured  by 
plaintiff  for  defendant  was  at  a  mere  nominal  price,  and 
was  worth  from  $170,000  to  $250,000 ;  and  that  in  the  suits 
to  try  the  title  the  defendant  succeeded. 

Plaintiff  further  proved  that  his  services  were  worth 
$20,000  and  upward. 

Upon  this  evidence  plaintiff  rested. 

Defendant  put  in  evidence  the  contract,  proved  sundry 
payments  of  money,  as  charged  in  the  bill,  and  introduced 
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evideTice  of  pretended  admissions  of  plaintiff  tending  to 
show  that  the  contract  set  up  in  defense  was  the  contract 
between  the  parties,  and  under  which  the  services  sued  for 
were  performed ;  also  evidence  as  to  value  of  services. 

Thereupon  the  case  went  to  the  jury,  upon  the  instruc- 
tions marked  given. 

Defendant,  moved  to  exclude  all  the  evidence  given  by- 
plaintiff  from  jury ;  motion  overruled  and  exceptions  taken. 

There  was  a  verdict  and  judgment  for  plaintiff  below  for 
$18,250.  The  cause  was  tried  by  a  jury  before  J.  M.  Wil- 
son, judge. 

Shumway,  Waite  and  Towne,  for  appellant.  The  ap- 
pellee appeared  in  person. 

Skinnee,  J.  This  was  an  action  of  assumpsit.  The 
plaintiff's  declaration  is  in  indehitatus  assumpsit  for  work, 
labor,  journeys,  moneys  expended  and  professional  services 
rendered  for  the  defendant,  as  an  attorney  at  law.  The  de- 
fendant pleaded  the  general  issue  and  special  pleas  of  set- 
off, and  setting  up  a  special  written  contract,  under  which 
they  allege  the  services,  and  so  forth,  were  performed.  | 
The  plaintiff  traversed  the  plea  of  .set-off,  and  to  the  pleas 
setting  up  the  written  contract,  replied,  first,  that  the  serv-  \ 
ices  were  not  performed  under  the  written  contract ;  and 
second,  that  the  written  contract  w^as  canceled  and  rescinded 
prior  to  the  performance  of  the  services,  and  issues  to  the 
country  were  formed  upon  these  pleadings. 
•  The  cause  was  tried  by  a  jury,  a  verdict  returned  for  the 
plaintiff  for  $18,250,  and  the- court,  refusing  a  new  trial,  ren- 
dered judgment  thereon.  The  assignments  of  error  are 
grounded  upon  the  assumption  that  the  contract  ]iroved  is 

void  for  maintenance  and  champerty,  and  that  the 
[*451]  court  should  *have  granted  a  new  trial,  because  the 

verdict  was  against  the  evidence,  and  for  errors  com- 
mitted by  the  court  durmg  the  progress  of  the  trial.  We 
will,  therefore,  proceed  to  examine  whether  these  assump- 
tions are  well  founded. 

Without  entering  upon  a  recital  ©f  the  evidence,  we  are 
satisfied  that  the  jury  were  justified  from  it,  in  finding  that 
the  written  contract  set  up  in  the  plea  was  canceled  by  the 
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act  of  the  parties,  and  that  the  services  upon  which  the  ver- 
dict is  based  were  not  performed  under  that  contract.  The 
jury  were  justified,  from  the  evidence,  in  finding  that  the 
services  were  rendered  upon  an  agreement  between  the  par- 
ties, that  the  plaintiff  should  investigate  the  public  records 
of  titles  to  real  estate  in  Cook  county,  and  determine,  in 
cases  of  conflicting  titles,  which  was  the  better  title ;  that 
he  should  purchase  such  better  titles,  where  practicable,  in 
the  name  of  the  defendant,  and  prosecute  suits  for  the  es- 
tablishment of  the  titles  so  purchased ;  that  the  defendant 
should  furnish  money  to  make  purchases  and  meet  cash  out- 
lay; that,  if  unsuccessful,  the  defendant  should  lose  his 
money,  and  the  plaintiff  his  time  and  services ;  that,  in  the 
event  of  success,  the  defendant  should  pay  the  plaintiff  lib- 
erally for  his  services ;  and  that  plaintiff,  by  his  examina- 
tions, did  find  that  certain  persons  owned  a  tract  of  land  in 
Cook  county,  and  which  was  claimed  adversely  by  others, 
worth  from  $100,000  to  $250,000,  and  purchased  the  same, 
for  a  small  sum,  in  the  name  of  the  defendant,  and  which 
l)roperty  the  defendant  held  and  claimed  in  fee,  under  the 
title  so  purchased. 

By  the  common  law,  delivery  of  possession  was  essential 
to  the  conveyance  of  land,  and  without  it  dbfee  estate  could 
not  pass.  And  by  the  common  law,  and  ancient  statutes  in 
aid  thereof,  the  sale  and  purchase  of  titles,  where  the  vendor 
was  not  in  possession,  and  of  doubtful  and  disputed  titles, 
with  the  view  of  carrving  on  suits  for  the  maintainino^  of 
them,  whether  the  vendor  was  in  or  out  of  possession,  o* 
whether  the  title  was  good  or  bad,  were  prohibited  under 
severe  penalties.  So,  also,  the  maintaining  and  carrying  on 
of  suits  upon  agreements  to  have  a  part  of  the  land,  or 
right  to  be  recovered,  or  anything  produced  therefrom,  were 
unlawful,  and  punished  as  offenses.  Bacon's  Abr.  title 
'■'  Maintenance,"  A.  and  D. ;  3  Thomas'  Coke,  book  3,  chap. 
12;  1  Hawkins'  PL  book  1,  chap.  27;  1  Russell  on  Crimes, 
book  2,  chap.  20. 

The  statute  of  1  Rich.  II.,  chap.  9,  reciting:  "  That  many 
persons,  having  true  title  to  lands,  were  wrongfully  delayed, 
by  means  that  the  defendants  did  make  gifts  and  feoffments 
of  their  lands  in  debate,  and  of  their  goods,  to  great  men, 
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against  whom  the  pursiiants  durst  not  make  pursuit, 
[*tl:52]  and  also  *that  many  persons  used  to  disseize  others, 

and  to  make  feoffments  to  great  men  to  have  main- 
tenance," and  so  forth,  provides  that  all  such  grants  shah. 
be  void,  and  imposes  penalties  for  making  them.  See 
Bacon's  Abr.,  title  as  above. 

It  is  apparent,  from  the  preamble,  that  the  object  of  the 
statute  was  to  protect  the  rights  of  the  weak  against  the 
power  of  wealth  and  nobility,  and  to  prevent  the  use  of  such 
power  for  purposes  of  annoyance  and  persecution.  And  the 
history  of  that  period  teaches  that  the  British  lords  and 
nobles  were  accustomed  to  buy  up  disputed  titles,  and  to  use 
them  in  litigation,  with  the  view,  by  their  great  power,  to 
awe  into  submission  and  subdue  those  with  whom  the}" 
were  at  variance.  And  the  entire  doctrine  of  ma'mtenance, 
for  reasons,  doubtless,  then  existing,  was  carried  so  far  as 
to  render  it  hazardous  for  any  one,  not  professionally,  to, 
in  any  manner,  aid  or  encourage  another  in  the  legal  vindi- 
cation of  a  right.  But,  in  more  modern  times,  the  doctrine 
of  maintenance  has,  in  England,  become  essentialhT-  modi- 
fied, and  adapted  to  a  better  civilization ;  and  in  the  United 
States,  generally,  it  is  regulated  by  statute,  and,  where  not 
so  reuulated,  is  received  with  material  modifications.  In 
the  case  of  Master  v.  ^filler,  4:  Tenn.  K.  340,  the  court  says : 
"  It  is  curious,  and  not  altogether  useless,  to  see  how  the 
doctrine  of  maintenance  has,  from  time  to  time,  been  re- 
ceived at  Westminster  Hall.  At  one  time,  not  only  he  who 
laid  out  money  to  assist  another  in  his  cause,  but  he  that, 
by  his  friendship  or  interest,  saved  him  an  expense  that  he 
otherwise  would  be  put  to,  was  held  guilty  of  maintenance. 
Xay,  if  he  officiously  gave  evidence,  it  was  maintenance ;  so 
he  must  have  had  a  subpoena  or  suppressed  the  truth.  That 
such  a  doctrine,  repugnant  to  every  feeling  of  the  human 
heart,  should  be  laid  aside,  must  be  expected." 

Undoubtedly,  the  common  law,  and  British  statutes  in  aid 
thereof,  as  they  stood  at  the  period  of  the  first  settlement  of 
the  American  colonies  by  British  subjects  —  the  year  160Y  — 
and  adapted  to  our  institutions  and  condition,  are  the  law 
of  this  state,  so  far  as  they  remain  unrepealed  by  statute. 
But  our  statutes  have  materially  changed,  if  they  have  not 
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wholly  superseded,  that  law,  in  regard  to  maintenance  and 
champerty.  Our  statutes  dispense  with  livery  of  seizin  in 
the  conveyance  of  land,  and  enable  any  one,  claiming  right 
to  land,  although  out  of  possession,  and  although  the  same 
be  in  the  adverse  possession  of  another,  to  convey  such 
interest  as  he  may  have  therein,  and  give  the  purchaser  the 
right  to  sue  for  the  recover}^  of  the  land.  Statutes  1856, 
pp.  153,  151. 

If  the  law  sanctions  the  sale  by  the  party  out  of  posses- 
sion, of  land  held  under  adverse  title  by  another,  it  neces- 
sarily sanctions  the  purchase  of  disputed  titles,  which 
require  the  *aid  of  the  law  to  make  them  available;  [*453] 
and  as  necessarily  sanctions  the  usual  means  of  ascer- 
taining their  existence,  and  of  judging  of  their  validity,  by 
examination  of  the  public  records  of  land  titles,  and  also 
the  prosecution  of  actions  in  the  courts  for  the  recovery  of 
the  land.  It  can  not  be  said  that  the  law  authorizes  a  thins: 
to  be  done,  and,  at  the  same  time,  denies- the  ordinary  means 
of  doing  it. 

So  far  as  the  contract  proved  relates  to  the  prosecution  of 
suits  for  the  defendant,  in  the  legal  establishment  of  the 
rights  intended  to  be  purchased,  and  contemplates  a  partici- 
pation in  the  advantage  or  profit  to  accrue  frpm  the  purchase 
of  the  titles,  and  maintaining  them  at  law,  whether  treated 
as  a  contingent  fee  for  professional  services,  or  as  a  part  of 
the  general  undertaking  to  purchase,  prosecute  suits,  and 
share  in  the  profits,  we  can  not  discover  that  it  is  tainted 
with  crime,  or  against  the  provisions  of  any  statute,  or  that 
it  contravenes  any  principle  of  public  policy  under  our  laAv. 

As  a  general  rule,  all  contracts  between  individuals,  not 
inhibited  by  law,  and  not  in  contravention  of  public  policy, 
arising  out  of  the  law,  are  valid.  We  are  aware  of  no  lavr 
or  public  policy  in  this  state  which  would  deprive  a  person, 
claiming  a  right,  from  contracting  to  pay  for  legal  services, 
in  vindicating  it,  a  stipulated  portion  of  the  thing,  or  of  the 
value  of  the  thing,  when  recovered,  dependent  solely  upon 
such  recovery,  instead  of  paying,  or  contracting  to  pay, 
absolutely,  a  sum  certain.  The  suitor  may  be  unable  to  pay 
in  advance,  and  without  credit,  or  he  may  deem  such  an 
arrangement  most  prudent  and  best  calculated  to  insure 
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yigilance  on  the  part  of  his  counsel ;  and  if  he  has  a  cause 
of  action,  the  courts  are  and  should  be  open  for  its  legal 
prosecution. 

And  our  statute,  defining  and  providing  for  punishment 
of  maintenance,  under  which  general  name,  according  to  the 
elementary  books,  champerty  is  embraced,  seems  to  have 
abolished  the  common  law  offense,  with  its  divisions  and 
distinctions,  and  to  have,  in  its  stead,  created  a  statutory 
offense,  under  the  general  name  maintenance.  4  Blackwell'S 
Com.  135,  136.  "What  shall  constitute  eiribracery,  harrati^y 
and  maintenance,  respectively,  are  defined,  and  punishments 
provided  for  each.  Can  it,  then,  be  said  that  a  distinct 
offense,  called  champerty,  and  which,  at  common  law,  was 
included  in  the  more  comprehensive  name  maintenance, 
exists  out  of  the  statute,  and  by  force  of  the  common  law 
or  ancient  British  statutes.  Under  our  statute,  the  offense 
of  maintenance  consists  in  a  person  officiously  intermeddling 
in  a  suit  which  in  -nowise  belongs  to  or  concerns  him,  by 
maintaining  or  assisting  either  party  with  money,  or  other- 
wise, to  prosecute  or  defend  such  suit,  with  a  view  ta 
[*454]  jpromote  litigation',  and  by  no  ^legitimate  construc- 
tion can  it  extend  to  many  acts  deemed  maintenance 
at  common  law.     Statutes  1856,  p,  380. 

We  hold  the  verbal  contract  proved  valid  under  our  law, 
and,  in  a  mere  moral  view,  we  have  no  authority  to  consider 
it  for  the  purposes  of  this  case.  Johnson  v.  Bright,  15  111. 
E.  464;  Findon  V.  Parlcer,  11  Meeson  &  Welsby's  R.  675; 
Call  V.  Calif,  13  Met.  R.  362;  Thallheimer  v.  Brinkerhoqf, 
3  Cow.  R.  623 ;  Spencer  v.  King,  5  Ohio  R.  113 ;  Bayard  v. 
McLane,  3  Harrington's  R.  139;  Caldwell  v.  Shepherd,  6 
Monroe's  R.  389 ;  Ramsey  v.  Trent,  10  B.  Monroe's  R.  336 ; 
White  V.  Roberts,  4  Dana's  R.  172. 

The  motion  for  a  new  trial  brought  before  the  court  all 
objections  raised  upon  trial,  including  those  arising  upon 
instructions,  and  also  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict;  and  in  considering  this 
motion,  we  shall  dispose  of  these  questions  collectively, 
and  without  particular  reference  to  the  several  assign- 
ments of  error — thirt3^-four  in  number,  and  requiring,  for 
examination  in  an  opinion,  an  amount  of  time  and  a  length 
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Avholly  inadmissible,  in  view  of  the  duties  imposed  upon  this 
court. 

The  evidence  is  sufficient  to  justify  the  verdict,  and  we 
can  discover,  upon  the  whole  case,  no  error  in  law,  in  legal 
effect,  prejudicial  to  the  defendant,  and  which,  upon  this 
record,  entitles  him  to  a  reversal  of  the  iudo-meiit.  Evi- 
dently,  substantial  justice  has  been  done  between  these 
parties,  and  the  defendant  has  no  just  cause  of  complaint. 
And  in  such  case,  this  court  will  not  reverse  a  judgment, 
even  if  errors  have  been  committed  by  the  court  below  upon 
the  trial,  in  the  admission  or  exclusion  of  evidence,  or  in  the 
giving  or  refusing  instructions.  Gillett  v.  Sweat,  1  Gilm.  E. 
475 ;  Oreeiiup  v.  StoJc-er,  3  id.  202 ;  Smith  v.  Shults,  1  Scam. 
E..  491 ;  Leigh  v.  Hodges,  1  id.  15. 

Any  other  rule  in  this  court  would  often  prevent  the  ad- 
ministration of  justice,  render  trial  by  jury  a  farce,  and  a 
A'erdict  a  misfortune  to  the  party  in  whose  favor  it  is  re- 
turned. 

jSTor  will  this  court  reverse  a  judgment  for  refusal  of  the 
court  below  to  give  instructions,  unless  they  correctly  state 
the  law,  and  the  facts  apjiearing  require  the  application  of 
the  principles  contained  in  them,  to  enable  the  jury  to  arrive 
at  a  legal  general  finding.  1  Scam.  E.  407;  id,  47;  2  id. 
368;  3  id.  218;  4  id.  58;  1  Gilm.  E.  10;  id.  556;  2  id.  285; 
4  id.  125 ;  14  lU.  E.  472. 

Otherwise,  no  injury,  in  contemplation  of  law,  can  accrue 
to  the  party  complaining  of  the  error. 

It  is  the  duty  of  counsel  to  demand  only  such  instructions 
as  are  applicable  to  the  case  before  the  jury,  and  as  are  cal- 
culated to  enable  the  jury  to  arrive,  upon  considera- 
tion of  '"the  facts,  and  the  law  applicable  to  them,  to  a  [*455] 
correct  general  finding.  Beyond  this  object  and 
effect  they  are  a  snare,  tend  to  the  perversion  of  jury  trial, 
and  should  be  refused  by  the  court. 

Judgment  affirmed. 
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James  Gaenek  et  al.  v.  Levi  "Willett. 
Error  to  Mercer. 

Two  PATENTS  FOR  SA3IE  LAND  —  Priority. —  \\Tiere  the  government 
has  issued  two  patents  for  the  same  tract  of  land,  the  elder  patent  is 
conclusive  evidence  of  title,  unless  it  was  obtained  by  fraud,  or  the 
government  had  not  title,  or  its  agent  no  authority  to  sell. 

Junior  patent  —  Jurisdiction  of  equity. —  Courts  of  equity  may  estab- 
lish the  right  of  a  junior  patent,  founded  on  a  prior  equity. 

A.  filed  afiidavits  fo"r  pre-emption  to  a  tract  of  land,  at  the  Springfield 
land  office,  on  the  13th  of  May,  1831,  paid  the  purchase  money  and 
entered  the  land  at  the  same  on  the  21st  of  May,  1833,  received  his 
patent  on  the  1st  of  November,  1839.  By  act  of  congress  of  the  19th 
of  October,  1831,  the  tract  in  dispute  was  included  in  a  new  land  dis- 
trict, and  B.  obtained  a  patent  therefor,  dated  the  20th  of  January, 
1853.  Held,  that  the  act  of  the  land  officere  is  presumptive  evidence 
that  there  was  good  cause  for  not  allowmg  the  pre-emption  as  required 
by  the  pre-emption  act  of  May,  1830,  and  that  the  title  of  A.  was  con- 
firmed by  the  act  of  congTess  of  the  2d  of  July,  1836. 

This  is  an  action  of  ejectment  for  the  recovery  of  the 
possession  of  lot  number  5,  block  6,  in  'New  Boston,  Mercer 
county,  Illinois,  commenced  in  the  circuit  court  of  that 
county  by  the  plaintiffs  in  error  against  the  defendant  in 
error,  at  the  October  term,  1852. 

The  original  declaration  claimed  title  to  the  whole  lot 
jointly  in  the  three  plaintiffs,  to  which  the  plea  of  not  guilty 
was  filed ;  afterward,  by  leave  of  the  court,  the  declaration 
was  amended  by  adding  a  count  claiming  title  in  Benjamin 
C.  Taliaferro  and  John  C.  Pepper,  two  of  the  plaintiffs,  to 
two  undivided  thirds  of  the  premises,  to  which  no  plea  was 
interposed. 

At  the  September  term,  1855,  the  cause  was  tried  without 
a  jury,  by  Thompson,  judge,  who  found  for  the  defendant. 

Upon  the  trial  the  plaintiffs,  in  support  of  the  issue  on 
their  part,  offered  and  read  in  evidence  three  patents  from 
the  United  States  to  Benjamin  C.  Taliaferro,  one  of  the 
plaintiffs,  bearing  date  January  20,  1853,  conveying  all  of 
fractional  section  31,  town  14  north,  range  5  west  of  the 
fourth  principal  meridian,  in  the  Dixon  land  district.  These 
patents '  each  recited  that  the  said  Benjamin  C.  Taliaferro 
had  "deposited  in  the  general  land  office  of  the 
,[*45G]  *United  States  a  certificate  of  the  register  of  the 
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land  office  at  Dixon,  whereby  it  appears  that  full  pay- 
ment has  been  made  by  the  said  Benjamin  C.  Taliaferro, 
according  to  the  provisions  of  the  act  of  congress  of  the 
24th  of  April,  1820." 

The  plaintiffs,  in  further  support  of  the  issue  on  their  part, 
offered  and  read  in  evidence  a  deed  bearing  date  September 
3,  1852,  from  the  said  Benjamin  C.  Taliaferro,  conveying  in 
fee  one  undivided  tliird  of  said  fractional  section  to  James 
Garner,  another  of  the  plaintiffs,  and  a  deed  bearing  date 
the  15th  day  of  February,  a.  d.  1853,  from  the  plaintiff, 
Benjamin  C.  Taliaferro,  to  John  C.  Pepper,  the  other  plaint- 
iff, conveying  one  undivided  third  part  of  the  same  section. 

The  plaintiffs,  in  further  support  of  the  issue  on  their 
part,  then  read  in  evidence  the  following  agreement,  to  wit : 

1.  That  the  defendant  was  in  possession  of  the  premises 
described  in  the  declaration  at  the  time  of  the  commence- 
ment of  this  suit. 

2.  That  the  premises  described  in  the  declaration  are  sit- 
uated on  and  a  part  of  fractional  section  31,  in  township  14 
north,  of  range  5  west  of  the  fourtli  principal  meridian. 

3.  That  the  defendant  claims  title  and  holds  bv  resular 
conveyances  under  John  W  Deniston,  the  first  patentee. 

4.  That  at  the  time  the  plaintiff,  Benjamin  C.  Taliaferro, 
purchased  the  premises  from  the  United  States,  the  defend- 
ant was  in  the  actual  possession  of  the  lot  described  in  the 
declaration. 

5.  That  on  the  13th  day  of  May,  1831,  John  W.  Deniston 
filed  and  caused  to  be  made  certain  affidavits,  as  appears  by 
the  deposition  of  Connelly,  in  the  land  office  of  the  Spring- 
lield  district  in  the  state  of  Illinois. 

6.  That  John  AV.  Deniston  paid  the  purchase  money  and 
procured  a  duplicate  receipt  therefor,  for  said  fractional  sec- 
tion, at  the  land  office  in  the  Springfield  district,  on  the  21st 
day  of  May,  1832,  and  upon  such  purchase  a  patent  issued 
to  him  which  bears  date  November  1,  1839. 

7.  That  the  premises  in  controversy  were,  by  an  act  of 
congress  passed  February  19,  1831,  included  in  a  new  dis- 
trict, since  called  the  Quincy  land  district,  until  some  years 
after,  when  it  became  a  part  of  the  Dixon  land -district ; 
that  the  president  under  said  act  located  the  offices  of  the 
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Quincy  district  at  the  town  of  Quincy ;  that  the  president 
appointed  Samuel  Alexander  the  first  register,  and  Thomas 
Carlin  the  first  receiver  of  the  Quincy  district,  and  that  their 
commissions  bear  date  March  2,  1831,  running  for  four 
years;  that  the  bond  of  Alexander  bears  date  July  19, 1831, 
and  his  oath  of  oflBce  July  20,  1831,  and  that  the 
[*4:57]  bond  of  Carlin  bears  *date  July  12,  1831,  and  his 
oath  of  office  September  19,  1831. 

8.  That  parts  of  the  said  fractional  section  have  been  oc- 
cupied by  John  W.  Deniston  and  those  claiming  under  him, 
ever  since  the  entry  by  him,  but  not  the  lot  in  controversy. 

10.  The  premises  described  in  plaintiffs'  patents  and  de- 
fendant's patent  are  the  same ;  and  for  all  sec.  31,  14  I^.,  5 
W.  of  4th  P.  M. 

Whereupon  the  plaintiffs  rested. 

And. the  defendant,  in  support  of  the  issue  on  his  part, 
then  offered  in  evidence  a  patent  bearing  date  l^ovember 
1,  1839,  from  the  United  States  to  John  W.  Deniston,  for 
the  same  fractional  section  described  in  plaintiffs'  patents 
and  in  the  same  form  and  containing  the  same  reoitals  with 
that  of  plaintiffs'  patents. 

The  defendant,  in  further  support  of  the  issue  on  his  part, 
offered  a  deed  from  one  of  the  plaintiffs,  James  Garner,  to 
the  defendant,  bearing  date  July  10, 1854,  conveying  an  un- 
divided third  of  said  fractional  section  in  fee. 

And  thereupon  the  defendant  rested. 

The  plaintiffs,  by  way  of  reply,  offered  and  read  in  evi- 
dence, without  objection,  the  depositions  of  Augustus  C. 
Marsh,  who  was  register  of  the  land  office  at  Quincy  when 
the  deposition  was  taken,  and  of  John  Connelly,  who  was,  at 
the  time  of  the  taking  of  his  deposition,  the  register  of  the 
land  office  at  Springfield. 

The  deposition  of  Marsh  proves  that  the  first  entry  in  the 
Quincy  land  office  was  made  on  December  14,  1831. 

It  is  proven  by  the  deposition  of  John  Connelly,  that  the 
records  of  his  office  show  that  said  fractional  section  was 
entered  by  John  W.  Deniston  on  the  21st  day  of  May,  1832, 
and  that  he  finds  certain  pre-emption  proof  on  file  in  his 
office,  bearing  date  May  13,  1831. 

Bat  that  he  finds  no  reference  to  such  proof  when  the  en- 
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try  was  made,  and  no  further  evidence  of  proceeding  under 
the  pre-emption  law  than  is  set  forth  in  the  affidavit  of 
Deniston. 

It  is  further  proven,  by  the  deposition  of  Connelly,  that 
it  is  customary  to  furnish  the  different  land  offices  with  plats 
before  the  land  is  entered,  but  whether  necessary  before  an 
entry  could  be  made,  the  witness  is  not  informed;  he  states 
that  he  finds  no  plat  of  the  premises  in  controversy,  at  the 
time  his  deposition  was  taken,  in  his  office ;  he  states  that  it 
is  the  duty  of  the  register  to  make  a  mark  on  the  plat,  indi- 
cating an  entry,  whenever  the  land  is  entered ;  and  he  also 
s::ates  that  other  tracts  that  were  within  the  limits  of  the 
Quincy  district  appear  by  the  records  of  his  office  to  • 
have  been  entered  at  the  ^Springfield  district  after  ['^458] 
the  new  district  was  formed,  and  some  after  the  time 
the  entry  was  made  by  Deniston. 

The  plaintiffs  again  rested,  when  the  defendant  offered 
in  evidence  certain  parts  of  a  printed  book,  entitled  "  Gen- 
eral acts  of  congress  resiDecting  the  sale  and  disposition  of 
the  pubhc  lands,  with  instructions  by  the  secretary  of  the 
treasuiy  and  commissioner  of  the  general  land  office,  and 
official  opinions  of  the  attorney-general,"  etc. 

The  parts  offered  were  numbered  57,  69,  72,  77,  146,  488, 
499,  501,  502,  503,  531,  and  the  list  in  the  appendix,  com- 
mencing on  page  1005. 

The  case  is  brought  to  this  court  by  writ  of  error  by  the 
plaintiffs  below. 

GouDY  and  Judd  and  J.  Mani^ing,  for  plaintiffs  in  error. 
H.  M.  Wead,  for  defendant  in  error. 

ScATEs,  C.  J.  Plaintiffs  claim  and  derive  title  from  the 
(Jnited  States  by  patent  dated  January  20,  1853. 

Defendant  derives  title  by  patent  dated  November  1, 
1839. 

Possibly,  in  an  action  ai  law,  it  might  be  deemed  suffi- 
cient to  refer  to  the  authorities  which  have  held  the  elder 
patent  conclusive  evidence  of  title.  Bagnell  v.  BrodericU^ 
13  Pet.  R.  436;  Manciers  v.  Lawton,  10  John.  E.  22;  Bruner 
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V.  Jfanlove,  1  Scam.  E.  156 ;  Ililli'ken  et  al.  v.  Lessee  of  Star- 
ling, 16  Oliio  R  61;  Surget  et  al.  v.  Little,  24  Miss.  K.  118. 

Courts  of  equity  may  establish  the  right  of  a  prior  patent 
founded  on  a  prior  equity.     Lsaacs  v.  Steel,  3  Scam.  R.  97. 

So  the  validity  of  the  patent  may  be  contested  at  law  for 
fraud,  or  where  the  government  had  no  title,  or  its  agents 
had  no  authority  to  sell.  Patterson  v.  Wrein  et  al.  6  Cond. 
R.  355;  PoJJvS  Lessee  v.  Wendall  et  al.  3  id.  320;  Wilcox  v, 
Jackson,  13  Pet.  R.  498. 

This  last  is  urged  as  a  ground  of  objection  to  the  defend- 
ant's title  in  this  case.  The  Quincy  land  district  was  created 
by  act  of  February  19, 1831,  the  officers  of  which  were  com- 
missioned March  2d,  and  the  last  in  time  qualified  Septem- 
ber 19,  1831,  and  the  first  entry  in  that  office  was  made  on 
December  14,  1831. 

The  land  lies  in  this  district  as  then  created,  and,  it  is  in- 
sisted, could  not  be  sold  by  the  officers  of  the  Springfield 
district,  after  the  creation  of  the  new  one. 

This,  as  a  general  proposition,  is  true,  and  was  so  held  in 
Matthews  •y.  Zane's  Lessee,  5  Cranch  R.  92. 

But  it  may  have  its  exceptions,  and  we  think  this  case 

presents  one,  as  there  is  not  sufficient  evidence  to  ex- 

[*459]  elude  it.     *The  burden  of  proof  must  lie  upon  the 

plaintiffs,  who  would  contradict  the  presumptions 

arising  from  the  patent. 

Looking  to  the  laws,  the  instructions  under  and  construc- 
tions of  the  laws  by  the  government,  and  the  evidence,  we- 
feel  warranted  in  believing  that  the  land  officers  at  Spring- 
field had  authority  to  make  this  sale. 

By  marginal  reference  in  the  patent,  it  appears  to  have 
been  issued  upon  pre-emption  certificate  No.  6,028,  and  this 
is  corroborated  by  the  fact  of  the  patentee  having  made 
and  filed  his  affidavit  for  pre-emption  on  May  13,  1831, 
together  with  proof  by  another  witness. 

This  application  was  duly  made  within  the  year,  under 
the  pre-emption  act  of  May  29,  1830.  It  is  not  clear,  by  the 
evidence,  why  the  money  was  not  paid  and  the  pre-emption 
allowed  within  the  year.  But  we  may  presume  there  was 
sufficient  ground  for  its  postponement,  and  allowance  under 
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subsequent  acts  of  congress,  when  sucli  title  is  collaterally 
attacked,  unless  the  pre-emption  is  excluded  by  the  proof. 
For  the  judgment  of  the  land  officers  is  final  upon  the  pre- 
emption in  all  collateral  trials. 

AYe  can  not  resist  the  conclusion  that  the  patentee  was 
prevented  from  entering  this  tract  within  the  year,  by 
reason  of  the  township  plats  not  having  been  returned,  and 
this  appears  by  the  correspondence  between  the  general  and 
local  land  offices.  See  vol.  2,  Public  Lands,  part  2,  numbers 
4SS,  501,  502  and  503. 

The  right  of  settlers  thus  prevented  from  making  pre- 
emption was  preserved  and  extended  by  the  act  of  July  14, 
1832,  and  March  2,  1833.  2  Purple  Stat.  1833.  And 
entries  made  in  the  old  district,  subsequent  to  the  creation 
of  a  new  district,  and  before  the  opening  of  the  office  in 
the  new,  were  confirmed  by  act  of  July  2,  1836,  sec.  1.  2 
Purple  Stat.  p.  1334. 

From  the  correspondence  between  the  commissioner  of 
the  general  land  office,  and  the  land  officers  at  Springfield, 
and  a  general  circular  (see  Land  Laws,  part  2d,  numbers 
488,  500,  501,  502,  503,  531),  it  appears  that  ]3re-emptors 
were  prevented  from  making  proof  and  entry  for  want  of 
township  plats,  and  that  such  entries  were  afterward  com- 
pleted at  the  Springfield  office  on  lands  lying  in  the  Quincy 
district. 

According  to  the  decision  in  Matthews  v.  Zane's  Lessee, 
above  referred  to,  and  the  opinion  of  the  attorney-general 
of  June  21,  1836,  applying  it  to  the  act  of  May  29,  1830, 
defendant  was  too  late  with  his  application  and  proof  at  the 
Springfield  office.     Land  Laws,  part  2,  number  64,  pp.  100, 
101.     But  then  it  is  equally  clear  that  defendant's  entry,  or, 
application  to  pre-empt,  was  within  the  confirmatory 
act  of  "July  2, 1836,  and  was  by  it  confirmed  within  [*460] 
the  interpretation  of  that  act  by  the  attorney-gen- 
eral (see  same,  part  2,  numbers  69  and  72),  in  which  last 
opinion  the  attorney-general  held  an  entry  good  in  the  con- 
firmatory act,  which  he  had  held  void  under  previous  acts 
for  want  of  power  in  the  land  officers  of  the  old  district  to 
make  the  sale.     This  we  regard  as  a  sound  interpretation 
of  these  acts,  and  it  has  been  adopted  and  acted  on  by  the 
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departments,  as  we  must  infer  from  the  correspondence 
above  referred  to,  and  the  patent  "before  us. 

"We  must,  in  view  of  all  the  circumstances  in  evidence, 
conclude  that  this  patent  was  duly  issued  by  authority, 
whatever  may  have  been  wanting  in  the  inception  of  the 
purchase. 

The  land  having  been  thus  fairly  sold  to  the  defendant 
by  the  United  States,  and  b}^  him  occupied  for  years, 
destroys  not  only  the  legal  supremacy  of  plaintiff's  title, 
but  all  apparent  equity,  upon  the  facts  now  before  us. 

AVe  are,  therefore,  of  opinion  that  the  defendant  has 
exhibited  a  legal  paramount  title  to  the  whole  of  the 
premises  in  question.  Judgment  afirmed. 


The  Chicago,  Buelixgton  &  Quinct  Railroad  Company  v. 

Benjamin  F.  Parks. 

Appeal  from  liane. 

Kail  WAY  charges  for  freight  and  passengers —  Uniformity. — Eail- 
road  charges  for  freight  and  passengers  must  be  uniform,  without 
favor  or  prejudice,  of  the  several  classes  established  by  the  company ; 
these  may  be  changed  from  time  to  time,  at  the  pleasure  of  the  com- 
pany. ^ 

Bight  to  charge  extra  fare  to  passengers  who  have  not  pur- 
chased TICKETS. —  Passengers  who  neglect  to  purchase  tickets  at 
stations,  before  embarking  on  cars,  may  be  charged  additional  fare,  if 
proper  conveniences  and  facilities  are  furnished  them  for  procuring 
tickets.  2 

Same  —  Passenger  paying  fare  from  one  station  to  another  —  Neio  con- 
tract.—  If  a  passenger  on  a  raikoad  pays  only  from  one  station  to 

Cited  :  When  right  to  charge  discriminating  fares  exists,  19  111.  363. 
Eight  to  eject  passenger  at  regular  station,  21  111.  189 ;  43  111.  366 ;  43  111. 
423;  meaning  of  "usual  stopping  place,"  43  111.  368.  Excessive  dam- 
ages, 40  111.  235;  43  111.  516;  48  111.  257;  63  111.  307;  measure  of  damages, 
79  111.  590.  Verdict,  when  set  aside,  40  111.  235,  242.  Liability  for  ads 
of  servants,  47  111.  306;  11  Bradw.  43.  Duty  as  to  keeping  open  ticket 
office,  43  ni.  179. 

1  See  Starr  &  C.  Ul.  Stat.  (oh.  114,  H  145  et  seq.),  p.  1961  et  seq.  and 
notes. 

2  One  who  has  refused  to  pay  his  fare  may  change  his  mind,  in  which 
case  the  conductor  has  no  right  to  put  him  off  the  train  unless  by  his 
violenco  and  abuse  he  has  forfeited  his  right  to  remain.  Gould  v.  Chi- 
■cago,  etc.  R'y  Co.  18  Fed.  R.  155 ;  5  McCrary  C.  C.  502.     But  see  Cincin- 
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another,  without  a  ticket,  he  may  be  compelled  to  pay  an  extra  charge 
at  each  station,  as  a  new  contract  between  the  company  and  the  pas- 
senger is  thus  made  at  each  station. 

Right  to  eject  passenger  for  non-payment  of  fare.— If  a  passen- 
ger refuses  to  pay  the  fare  required  by  the  tariff  of  the  railroad  com- 
pany, he  may  be  ejected  from  the  cars  at  any  regular  station,  not 
elsewhere,  i 

Same  —  Damages. — Although  a  party  who  is  ejected  fi*om  a  cai- else- 
where than  at  a  station,  tor  non-payment  of  fare,  sustains  an  injiuy, 
for  which  he  may  bring  an  action,  yet,  where  there  is  no  improper 
conduct  on  the  part  of  the  agents  of  the  company,  nor  any  pecuhar 
circumstances  to  justify  it,  $1,000  will  be  held  to  be  excessive  damages 
for  the  act. 

nati,  etc.  E.  R.  Co.  v.  Skillman,  39  Ohio  St.  444 ;  Louisville,  etc.  R.  R. 
Co.  V.  Harris,  9  Lea  (Teim.),  180. 

A  requirement  by  a  raih-oad  company  that  a  passenger  shall  pay  more 
for  his  fare  when  paid  in  the  cars  than  at  the  depot  is  reasonable,  and  a 
passenger  may  be  ejected  for  refusal  to  so  pay.  Cincinnati,  etc.  R.  R. 
Co.  V.  Skillman,  39  Ohio  St.  444.  See  Bland  v.  Soiitheru  Pacific  R.  R. 
Co.  55  Cal.  570 ;  St.  L.  &  C.  R.  R.  Co.  v.  Carroll,  13  Bradw.  585 ;  Toledo, 
P.  &  W.  R.  R.  Co.  V.  Patterson,  63  111.  304. 

A  railway  company  may  estabUsh  a  rule  requiring  conductors  to  expel 
from  trains  passengers  without  tickets  notwithstanding  a  tender  of 
the  fare,  but  reasonable  notice  of  such  a  rule  must  be  given.  Lane  v. 
East  Tenn.  Va.  etc.  R.  R.  Co.  5  Lea  (Tenn.),  124.  See  Indianapolis,  etc. 
R.  R.  Co.  V.  Kennedy,  77  Ind.  507;  Yorton  Vt  AUlwaukee,  etc.  R'y  Co. 
54  Wis.  234. 

iSee  StaiT  &  C.  lU.  Stat.  (ch.  114,  If  94),  p.  1944  and  notes. 

"  The  more  general  rule  is  that  passengers  upon  a  railroad  train  without 
tickets,  who  decline  to  pay  their  fare,  may  be  put  off  the  train  by  the 
conductor,  he  using  no  more  force  than  is  necessary  to  effect  then-  re- 
moval in  case  of  their  refusal  to  leave.  Nor  is  the  conductor  bound  to 
proceed  to  a  station  before  doing  so,  but  he  may  stop  the  train  between 
stations,  and  there  put  such  passengers  off."  Rorer  on  Railroads,  960, 
citmg  McClure  v.  Phila.  Wilmington  &  B.  R.  R.  Co.  34  Md.  532 ;  State 
V.  Chovin,  7  la.  204 ;  Crocker  v.  New  London,  etc.  R.  R.  Co.  24  Conn. 
249 :  Downs  v.  N.  Y.  &  N.  H.  R.  R.  Co.  36  Conn.  387. 

"  Some  authorities  maintain  that  the  refractory  or  dehnquent  passen- 
ger is  to  be  carried  to  the  next  station,  and  under  no  circumstances,  for 
mere  non-payment  of  fare,  is  to  be  put  off  between  stations ;  but  such  is 
not  beUeved  to  be  the  correct  rule  except  where  requned  by  statute.  In 
case,  however,  the  passenger  be  sick,  or  aged,  or  lame,  or  a  child,  or  a 
delicate  woman,  the  expulsion  should  never  be  elsewhere  than  at  a  reg- 
iilar  station."  Rorer  on  Railroads,  961.  See,  further.  111.  C.  R.  R.  Co.  v. 
Sutton,  53  111.  397;  C.  R.  I.  &P.  R.  R.  Co.  v.  Herring,  57  111.  59;  Toledo, 
P.  &  W.  R'y  Co.  V.  Patterson,  63  111.  304;  C.  B.  &  Q.  R.  R.  Co.  v.  Griffin, 
68  111.  499 ;  M.  S.  &  N.  I.  R.  R.  Co.  v.  Skelton,  66  lU.  424 ;  C.  B.  &  Q.  R. 
R.  Co.  V.  Boyne,  1  Bradw.  472. 
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Pakks,  who  is  an  attorney,  sued  the  appellant  in  case,, 
averring  that  the  appellant  was  the  owner  of  a  railroad 
passing  from  Aurora,  in  Kane  county,  through  Batavia  to 
Junction,  in  Du  Page  county ;  that  he  took  passage 
[*4:61]  on  board  the  cars  of  '''"the  company  from  Aurora  to 
Junction  aforesaid,  and  was  wrongfully  expelled 
therefrom  by  the  conductor  of  the  train.  There  were  three 
counts  in  the  declaration,  not  materially  variant ;  the  third 
count  averred  that  Parks  was  expelled  from  the  cars  at  a 
place  which  was  not  one  of  the  usual  stopping  places  of  the 
trains  of  the  appellant's  cars.  To  this  declaration  there 
was  a  plea  of  the  general  issue  at  February  term,  1857,  of 
the  Kane  circuit  com-t,  I.  G.Wilson,  judge;  there  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  the  plaintiff 
below  for  $1,000. 

A  motion  for  a  new  trial  was  denied. 

The  testimony  of  the  case  was  substantially  as  follows : 

That  on  the  trial  of  said  cause  m  the  court  below,  the 
plaintiff,  to  sustain  the  issue  on  his  part,  introduced  as  wit- 
ness A.  B.  Fuller,  who  testified  that  during  the  May  term 
of  this  court  he  went  on  board  a  train  at  Aurora  for  the 
pm'pose  of  coming  to  court ;  found  plaintiff  on  board  a  little 
before  7  o'clock  a.  m.  ;  I  let  plaintiff  have  fifty  cents ;  he 
gave  it  to  conductor,  who  gave  him  back  twenty  cents; 
when  we  got  to  Batavia  it  rained ;  conductor  said  better  go 
on  to  the  Junction ;  Montony  stood  on  the  platform ;  we 
got  on  to  go  to  the  Junction ;  the  conductor  came  along 
collecting  fare ;  got  to  plaintiff,  who  was  near  the  stove ; 
plaintiff  handed  him  twenty  cents ;  conductor  said  it  Avas 
not  enough;  plaintiff  said  he  had  no  more;  would  pay 
another  time;  some  further  conversation,  and  conductor 
told  plaintiff  he  must  pay  his  fare  or  get  off  the  train;  or 
that  he  would  have  to  get  off ;  plaintiff  said,  "  very  Avell,  if 
he  put  him  off  he  would  do  so  under  protest;  "  witness  said 
he  would  pay  the  fare ;  did  not  offer  it  to  any  one  in  par- 
ticular; addressed  myself  to  plaintiff;  it  was  from  five  to 
ten  minutes  from  the  time  we  left  Batavia  when  the  train 
stopped ;  when  train  had  stopped,  plaintiff  said  if  he  went 
off  he  ^yould  have  to  put  him  off;  the  conductor  put  his 
hand  on  plaintiff's  shoulder  or  arm,  and  both  walked  out 
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the  door  together;  heard  no  further  talk;  saw  plaintiff 
standing  on  the  ground,  in  a  low  wet  place,  within  a  half  a 
mile  of  Batavia ;  saw  plaintiff  next  at  court  two  or  three 
hours  after. 

On  cross-examination  witness  said :  There  was  no  bodily 
force  used  by  conductor;  plaintiff  talked  no  louder  than 
usual;  perhaps  a  little  louder  before  they  got  through;  was 
about  ten  feet  from  plaintiff;  I  paid  twenty-five  cents  fare 
from  Batavia  to  Junction;  the  price  of  a  ticket  is  twenty 
cents ;  fare  from  Aurora  to  Batavia  is  thirty  cents,  if  paid 
on  the  cars  —  a  ticket  is  twenty-five  cents ;  that  had  been 
the  established  rates  for  some  time ;  I  offered  ])laintiff  the 
money  to  pay  his  fare ;  he  said  no,  the  matter  had  gone  too 
far;  he  would  not  take  the  monej^;  this  was  the 
Aurora  accommodation  train ;  some  passengers  *got  [*462] 
on  at  Batavia  —  ticket  office  near  the  cars;  cars 
started  soon  after  conductor  suggested  to  go  to  Junction ; 
it  was  raining  quite  hard. 

R.  Gr.  Montony  testified:  I  was  on  the  train;  Parks, 
Fuller  and  Hall  were  on ;  we  came  to  Batavia ;  the  con- 
ductor  remarked,  as  he  was  stepping  on  to  the  platform  at 
Batavia,  "You  had  better  go  round  by  the  Junction; "  he 
made  the  remark,  as  I  supposed,  because  it  was  raining;  as 
the  conductor  was  stepping  on  the  platform  I  was  in  the 
doorway,  plaintiff  on  the  platform  or  about  getting  on ;  the 
next  time  I  noticed  plaintiff  conductor  was  standing  by  him 
in  the  aisle;  they  had  loud  conversation;  the  conductor 
was  Satterfield ;  he  said  to  plaintiff  if  he  would  not  pay  his 
fare  he  must  get  off;  plaintiff  said  he  would;  Satterfield 
said  get  off ;  plaintiff  said  no,  if  I  get  off  I  go  under  protest ; 
plaintiff  got  up;  conductor  put  his  hand  on  his  arm  or 
shoulder;  they  went  to  the  door;  plaintiff  got  off  on  the 
north  side ;  door  was  opened  and  train  had  stopped ;  it  had 
rained  that  morning;  roads  bad;  plaintiff  got  off  in  a  cut, 
fifty  or  eighty  rods  from  Batavia  station;  it  was  muddy 
and  wet. 

Witness  said  there  was  no  violence  used.     The  conductor 

said  if  he  wouldn't  pay  his  fare  he  would  have  to  get  off, 

or  must  get  off  —  en  n't  remember  the  words;  think  the  con- 
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ductor  used  mild  language.     It  was  liiglier  ground  where 
the  plaintiff  got  off  than  at  the  depot. 

T.  C.  Morse  testified :  The  first  cut  east  of  Batavia  is  be- 
tween one-quarter  and  one-half  mile  from  Batavia;  saw 
plaintiff  at  court  that  day  about  9  o'clock  a.  m.  ;  the  rail 
road  company  always  charge  five  cents  less  for  tickets  than 
on  the  cars;  never  had  any  difficulty  in  procuring  tickets; 
rainy  and  muddy  that  morning. 

J.  L.  Hanchett  testified :  Was  the  eno-ineer  that  located 
road  from  Batavia  to  the  Junction ;  is  five  miles  and  nine- 
tenths;  is  little  over  seven  miles  from  Aurora  to  Batavia; 
know  of  no  regular  stopping  place  between  Batavia  and 
Junction ;  it  does  not  exceed  one-half  mile  from  the  east 
end  of  the  first  cut  to  Batavia ;  the  second  cut  is  forty  rods 
bej'^ond. 

E.  G.  Dixon :  Am  station  agent  at  Batavia ;  was  there  on 
said  morning;  train  stopped  twelve  or  fifteen  minutes; 
took  on  and  left  some  cars;  there  is,  and  was,  a  regular 
tariff  of  fare  posted  in  the  office ;  we  keep  office  open  to  sell 
tickets  till  train  is  due ;  the  first  cut  is  forty  or  fifty  rods 
from  the  station  house. 

On  cross-examination  witness  said :  I  was  ready  to  sell 
tickets  that  morning  till  the  train  left  —  frequently  sell 
tickets  after  the  regular  train,  if  not  en^ao^ed  otherwise. 

This  was  the  testimony  of  the  plaintiff. 
[*4:63]  "^Defendant  introduced  Alonzo  Satterfield,  who 
testified :  I  have  been  conductor  on  this  road  about 
two  years ;  was  that  morning ;  })laintiff  had  frequently  rode 
in  cars ;  had  collected  fare  from  him  to  Aurora  to  Junction ; 
I  hold  in  mv  hand  the  tariff ;  these  have  been  the  rates  for 
eighteen  months  past,  from  Aurora  to  Batavia ;  fare  paid  on 
cars  is  thirty  cents ;  from  Batavia  to  Junction  is  twenty-five 
cents;  plaintiff  had  before  that  frequently  paid  fare  from 
Aurora  to  Batavia,  and  had  objected  to  paying  the  five 
cents ;  we  were  at  Batavia  about  fifteen  minutes  that  morn- 
ing; took  on  and  left  cars;  plaintiff  came  on  at  Aurora,  and 
paid  fare,  thirty  cents,  to  Batavia;  he  handed  me  two 
quarters;  I  gave  him  back  twenty  cents;  it  was  raining 
when  we  left  Aurora ;  the  passenger  car  stopped  at  door  of 
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the  oifice;  I  left  the  car  to  attend  to  switching;  we  got 
away  as  soon  as  possible ;  I  stepped  into  car  as  soon  as  they 
were  in  motion ;  I  had  taken  two  fares,  and  two  or  three 
tickets ;  had  taken  fare  from  Mr.  Fuller  before  I  came  to 
plaintiff;  he  sat  next  the  stove;  I  entered  at  the  forward 
end  of  the  car ;  plaintiff  handed  me  two  ten-cent  pieces ;  I 
told  him  that  Avas  not  the  fare;  he  said  it  was  all  the 
change  he  had;  I  told  him  the  company  furnished  me 
change,  and  I  would  change  a  bill ;  he  asked  what  the  fare 
was  from  Aurora  to  Junction;  I  told  him;  he  said,  you 
have  that  amount;  I  said,  you  are  a  passenger  from  Ba- 
tavia  to  the  Junction,  and  I  must  lose  or  stand  the  five 
cents ;  he  said,  you  can  do  that ;  I  then  said,  if  you  have 
not  money  to  pay  your  fare  you  had  better  get  off;  he  said, 
stop  your  train,  and  I  will  get  off;  I  then  stopped  the  train, 
and  said  to  him,  the  train  has  stopped,  Mr.  Parks ;  he  said 
he  should  not  get  off  unless  he  was  put  off;  I  said  to  him, 
Mr.  Parks,  you  don't  want  me  to  throw  you  off,  do  you  ? 
I  told  him  I  would  walk  to  the  door  with  him ;  I  laid  my 
hand  on  his  shoulder,  and  we  went  out  together;  he  got 
off ;  I  signaled  the  engineer  to  go  on ;  no  force  was  used ; 
I  laid  my  hand  on  his  shoulder  and  took  it  off;  walked  be- 
liind  him  to  tlie  door ;  the  train  was  about  fortv  rods  from 
the  depot,  going  slow;  it  is  up  grade  and  a  curve;  had  not 
got  under  mtich  headway  before  train  was  stopped ;  Mr. 
FuUer  told  plaintiff  he  would  pay  his  fare ;  plaintiff  said  he 
should  not ;  when  the  train  stopped,  I  am  under  the  impres- 
sion the  engine  was  just  entering  the  first  cut. 

On  cross-examination,  witness  said:  I  have  been  in  the 
employ  of  the  company  two  years;  the  first  crossing  is 
west  of  the  cut ;  we  were  not  up  to  the  grove,  we  stopped 
at  the  first  crossing;  it  was  a  rainy  morning;  Montony 
and  Fuller  were  on  board ;  don't  recollect  saying  anything 
to  either  of  them ;  did  not  tell  plaintiff  I  should  put  him 
off. 

*Mr.  Coffin  testified:  I  was  on  the  train  at  the  [*464] 
time,  in  May  last ;  was  on  seat  with  plaintiff,  next 
the  stove;  the  conductor  came  along;  plaintiff  offered  him 
twenty  cents ;  conductor  said,  not  enough,  five  cents  more ; 
plaintiff  said  he  had  paid  the  extra  five  cents  once;  con- 
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ductor  said  the  fare  from  Batavia  to  the  Junction  was 
tYS'-entj-five  cents;  plaintiif  said  that  was  all  he  had,  and  he 
must  take  that  or  trust  him;  the  conductor  said,  if  you 
can't  or  won't  pay  your  fare,  you  had  better  get  off ;  con- 
ductor went  forward  and  stopped  the  train ;  plaintiff  got 
up  and  stood  in  passage  way ;  plaintiff  said  he  should  not 
get  off,  unless  put  off ;  Fuller  offered  to  pay  the  fare,  but 
plaintiff  refused  to  let  him,  and  said  he  went  off  under  pro- 
test; they  went  out  together  as  far  as  door;  conductor 
asked  plaintiff  if  he  wanted  him  to  throw  him  off;  con- 
ductor said  he  must  get  off. 

William  H.  Hawkins  testified :  He  had  been  in  the  em- 
ploy of  defendant  some  three  years;  tariff  of  fare  now 
exhibited  has  been  the  rate  of  fare  since  October,  1855 ; 
copies  of  this  have  been  posted  up  in  all  the  stations ;  there 
was  one  up  at  Aurora  and  Batavia  in  May  last. 

Sedgwick  and  "Walker,  for  appellant.  O.  D.  Day,  E. 
Leland  and  "W.  H.  Wallace,  for  appellee. 

.  Caton,  J.  Several  questions  of  considerable  public  im- 
portance arise  upon  this  record,  and  have  been  considered  by 
this  court.  The  railroad  company  has  the  right,  by  its  char- 
ter, to  fix  the  tariff  or  fare  which  it  shall  receive  for  carry- 
ing passengers  and  freight  upon  its  road.  These  charges, 
however,  must  be  uniform;  that  is,  the  charge  should  be  the 
same  for  all  persons  similarly  situated,  and  for  all  freights 
of  a  like  kind  and  quality,  for  a  given  service.  They  may 
divide  passengers  and  freights  into  classes,  w^ith  descriptive 
distinctions,  and  charge  different  rates  for  diffei'ent  classes, 
for  a  given  service,  but  the  charge  should  be  uniform  upon 
all  persons  and  freights  embraced  within  each  class.  Thus 
may  every  one  know  what  he  has  to  pay,  beforehand,  for 
passage  or  freight,  by  inspecting  the  table  of  classes  and 
charges  fixed  by  the  company.  They  may  not  say  that  they 
will  charge  A.  twice  as  much  as  they  do  the  public  in  gen- 
eral. AVhile  they  show  favor  to  individuals  or  classes,  by 
•carrying  them  free  or  for  half  price,  if  they  choose,  they  can 
not  be  allowed  to  arbitrarily  oppress  an  individual,  by  .charg- 
ing him  an  unusual  price,  simply  because  it  is  him.     Also, 
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tariffs  of  charges  may,  under  the  same  rule  of  uni- 
formity, be  changed  at  the  pleasure  of  the  *companj.  [*4:65] 
Nor  do  we  think  it  unreasonable  or  unjust  that  the 
company  should  charge  more  for  passengers  who  neglect  to 
get  tickets,  and,  in  consequence,  compel  the  conductor  to 
<3onect  their  fares  in  the  cars.  This  is  but  a  reasonable  pen- 
alty for  the  neglect  of  the  passenger,  and  a  just  compensa- 
tion to  the  company  for  the  additional  inconvenience  to 
which  they  are  subjected  by  being  compelled  to  receive  the 
fare  by  the  hands  of  the  conductor.  That  it  is  sensibly  and 
appreciably  more  to  the  advantage  of  the  company  to  have 
their  fares  paid  to  their  station  agents,  who  issue  tickets 
therefor,  than  to  their  conductors,  our  common  observation 
has  convinced  us.  But  to  justify  the  company  in  making 
this  discriuiination  in  the  fare  against  the  passenger  who 
neglects  to  purchase  a  ticket  at  the  company's  oflSce,  the 
company  must  see  to  it  that  the  fault  was  not  that  of  its 
own  agent,  instead  of  the  passenger.  To  justify  this  dis- 
crimination, every  reasonable  and  proper  facility  must  be 
afforded  the  passenger  to  procure  his  ticket.  They  must 
furnish  a  convenient  and  accessible  place  for  the  sale  of  the 
tickets,  with  a  competent  person  in  attendance  ready  to  sell 
them,  which  should  be  open  and  accessible  to  all  passen- 
gers, for  a  reasonable  time  before  the  departure  of  each 
train,  and  up  to  the  time  of  its  actual  departure,  so  that  it 
shall  reaUy  be  a  case  of  neglect,  and  not  of  necessity,  on  the 
part  of  the  passenger,  and  not  the  fault  of  the  company. 
If  a  company  will  keep  its  ticket  office  closed  till  a  crowd 
of  clamorous  passengers  have  gathered  around,  so  as  to 
make  it  danwrous  or  inconvenient  for  females  or  infirm  * 
persons  to  get  tickets,  surely  the  fault  is  not  theirs,  but  the 
company's,  if  they  do  not  procure  tickets,  and,  under  such 
circumstances,  to  charge  them  more  than  the  price  estab- 
lished for  tickets,  would  be  but  an  imposition  and  an  out- 
rage which  the  law  can  not  sanction. 

"We  have  been  led  to  these  suggestions  upon  the  reason- 
able facilities  to  be  afforded  to  the  passengers  to  procure 
tickets,  not  only  from  very  common  complaints,  which 
sometimes,  no  doubt,  are  well  founded,  that  agents  too  often 
delay  opening  their  offices  till  too  near  the  time  for  the  de- 
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parture ;  but  the  evidence  in  this  case  shows  that  the  usual 
habit  of  the  agent  at  Batavia,  the  place  where  the  passenger 
should  have  got  his  ticket,  Avas  such  as  to  have  prevented 
the  plaintiff  from  procuring  a  ticket  in  this  case.  He 
swears  that  his  rule  was  to  keep  his  ticket  office  open  till  it 
was  time  for  the  train  to  arrive,  and  that  he  did  not  keep 
it  open  till  the  departure  of  the  train,  unless  he  chose  to,  or 
if  he  had  anything  else  to  do.  Had  such  been  the  case  on 
the  morning  in  question,  it  would  have  been  impossible  for 

the  plaintiff  to  have  procured  a  ticket,  for  he  came 
[*466]  in  on  the  cars,  and,  consequently,  could  '^not  well 

buy  a  ticket  at  the  office  before  the  arrival  of  the 
train.  Had  he  gone  to  the  ticket  office  and  found  it  closed, 
we  should  not  hesitate  to  say  that  the  fault  was  the  ticket 
agent's  and  not  his,  and  that,  having  done  all  he  could  to 
procure  a  ticket,  he  was  entitled  to  be  transported  at  the 
ticket  fare.  Otherwise,  the  company  would  be  allowed  to 
take  advantage  of  its  own  wrong,  or  that  of  its  servant, 
and  make  the  party  without  fault  pay  them  for  it.  The 
evidence,  however,  in  this  case  shows  that  the  ticket  office 
was  open  and  the  agent  ready  to  seU.  tickets  during  the 
whole  time  the  train  was  at  the  station,  so  that  it  was  the 
fault  of  the  plaintiff,  and  not  of  the  company,  that  he  did 
not  procure  a  ticket,  if  it  was  his  duty  to  procure  one.  This 
at  once  leads  us  to  that  question  as  arising  out  of  the  facts 
in  this  case. 

It  appears  that  the  plaintiff  took  passage  on  the  cars  at 
Aurora,  without  a  ticket,  and  paid  the  conductor,  when 
called  on  in  the  cars  for  his  fare,  the  regular  price  to  Bata- 
S'ia,  to  which  place  he  took  and  paid  for  a  passage.  He 
paid  the  five  cents  more  than  the  price  of  a  ticket,  for  the 
same  passage,  according  to  the  rules  established  by  the  com- 
pany. No  complaint  or  remonstrance  seems  to  have  been 
made  to  the  payment  of  the  five  cents  more  than  the  price 
of  a  ticket  for  the  passage  to  Batavia,  which  was  the  desti- 
nation for  which  he  first  started.  AVhile  the  train  remained 
at  Batavia,  the  plaintiff  concluded  to  go  on  to  Junction, 
which  is  the  next  station,  and  took  passage  for  that  point, 
without  having  obtained  a  ticket.  After  the  train  had 
started,  the  conductor  applied  to  the  plaintiff  for  his  fare^ 
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"who  tendered  him  twenty  cents,  which  was  the  price  of  a 
ticket,  but  the  conductor  demanded  of  him  twenty-five 
cents,  which  was  the  price  fixed  by  the  rules  of  the  com- 
pany for  the  fare  from  Batavia  to  Junction,  when  it  is  paid 
to  the  conductor.  The  plaintiff  claimed  that,  as  he  had 
already  paid  the  extra  five  cents,  on  his  passage  from  Aurora 
to  Batavia,  he  was  not  bound  to  pay  an  additional  five  cents 
on  the  route  from  Batavia  to  Junction,  while  the  conductor 
claimed  he  must  pa}'  the  conductor's  fare  in  both  cases* 
In  this  we  have  no  doubt  the  conductor  was  right.  At  first 
the  plaintiff  took  passage  for  and  paid  his  fare  to  Batavia. 
When  that  journey  was  accomplished,  that  contract  was  at 
an  end,  and  all  connection  and  responsibility  between  the 
parties,  so  far  as  the  first  payment,  or  the  contract  growing 
out  of  it,  was  concerned.  When  the  plaintiff  again  got  on 
to  the  cars  at  Batavia  and  started  for  Junction,  a  new  jour- 
ney was  commenced,  as  independent  of  the  other,  which 
had  already  been  fuUy  performed,  as  if  he  had  come  over 
that  part  of  the  road  the  day  before,  or  even  as  if  he  had 
never  been  on  the  cars  of  the  company  before.  A 
new  contract  had  to  be  made,  as  much  *as  if  another  [*4:6Y] 
passenger  had  got  on  at  Batavia,  instead  of  the 
plaintiff.  For  the  two  passages  the  conductor  had  to  make 
two  reports  and  separate  entries,  as  much  as  if  the  two. 
journeys  had  been  performed  by  two  passengers.  The 
conductor,  then,  was  right  in  demanding  the  regular  fare 
established  by  the  rules  of  the  company,  and  the  plaintiff 
occupied  the  position  of  one  upon  the  cars  refusing  to  pay 
the  regular  fare,  which,  by  taking  his  seat  in  the  cars,  with- 
out a  ticket,  he  had  impliedly  agreed  to  pay.  And  the 
question  then  arises,  What  were  the  rights  of  the  parties 
imder  such  circumstances  ?  What  was  it  then  the  duty  of 
the  conductor  to  do  ? 

These,  we  think,  are  definitely  established  by  the  thirty- 
fourth  section  of  the  law  providing  for  a  general  system  of 
railroad  incorporations,  which  is  this : 

"  If  any  passenger  shall  refuse  to  pay  his  fare  or  toll,  it 
shaU  be  lawful  for  the  conductor  of  the  train,  and  the  serv- 
ants of  the  corporation,  to  put  him  out  of  the  cars  at  any 
usual  stopping  place  the  conductor  shall  select." 
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It  is  objected,  first,  that  the  company  had  the  right  to 
remove  persons  from  the  cars  who  refuse  to  pay  their  fare, 
before  the  passage  of  this  \a,\x,  and  as  this  statute  does  not, 
in  terms,  forbid  the  putting  out  of  such  a  person  at  any 
convenient  and  safe  place  other  than  a  usual  stopping 
place,  the  right  which  is  claimed  formerly  to  have  existed,  to 
put  the  passenger  out  at  other  than  usual  stopping  places, 
still  remains  unimpaired  by  the  act.-  This  we  do  not  think 
a  sound  construction  of  the  act.  It  was  the  evident  inten- 
tion of  the  legislature  to  regulate  the  subject  of  which  the 
section  treats,  without  reference  to  the  question  whether  it 
abridges  or  enlarges  previously  existing  rights.  It  means 
this  or  it  means  nothing.  Such,  we  have  no  doubt,  is  the 
sound  construction  of  the  act. 

It  is  next  objected  that,  as  this  company  was  incorporated, 
not  under  this  general  law,  but  by  a  special  law,  passed 
Ions:  before,  we  ouo^ht  not  to  hold  that  it  was  the  intention 
of  the  legislature  to  make  this  section  applicable  to  it. 
This  question  of  intention  is  settled  by  the  last  section  of 
the  same  act,  which  says : 

"  All  existing  railroad  corporations  within  this  state  shaU 
respectively  have  and  possess  aU  the  powers  and  privileges, 
and  be  subject  to  aU  the  duties,  habilities  and  provisions, 
contained  in  this  act,  so  far  as  they  shall  be  applicable  to 
their  present  conditions,  and  not  inconsistent  with  their 
several  charters." 

This  thirty-fourth  section  is  certainly  as  applicable  to  one 
road  as  another,  and  if  the  legislature  had  the  right  to  im- 
pose such  a  regulation  upon  companies  already  in  existence, 
there  can  be  no  doubt  that  it  intended  to  do  so.  We  held, 
in  the  case  of  The  People  ex  rel.  v.  Wilson,  17  HI.  R. 
[*4:68]  157,  that,  under  "-this  last  section,  this  very  railroad 
company  might  claim  a  benefit  under  this  same  act. 
And,  in  the  case  of  GaUna  <&  Chicago  Union  Railroad 
Company  v.  Loomis,  13  111.  R.  548,  we  held  that  the  thirty- 
eighth  section  of  the  same  act  was  applicable  to  and  binding 
upon  that  company.  That  section  requires  each  locomotive 
to  be  provided  with  a  bell  or  whistle,  which  shall  be  sounded 
at  road  crossings.  Tliat  company  was  incorporated  by  a 
special  law,  before  the  passage  of  this   general  law,  and 
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hence  was  situated,  in  that  respect,  the  same  as  this  com- 
pany.    There  is  nothing  in  the  charter  of  this  company 
Avhich  says  anything  about  its  right  to  put  passengers  out 
of  its  cars  for  refusing  to  pay  fare,  but  that  right  is  claimed 
as  an  incident  to,  and  as  a  means  of  enforcing,  the  right  to 
collect  fare,  so  that  the  regulation  in  question   does  not 
interfere  with  any  express  grant  of  power  contained  in  the 
charter.      It  does  not  interfere  with  the  right  to  collect 
toll  from  jDassengers,  for  they  may  demand  the  toll  of  all 
persons  before  they  allow  them  to  take  their  seats  in  the 
cars,  or,  after  the  service  is  performed,  they  may  sue  and 
recover  the  fare  of  the  passenger.     But  after  the  company 
has  allowed  the  passenger  to  take  his  seat  in  the  cars,  and 
started  with  him,  without  demanding  the  toll  and  with- 
out objection,  it  provides  that  he  sliall  not  be  thrust  out, 
except  at  a  regular  stopping  place.     This  was,  no  doubt, 
deemed  essential,  by  the  legislature,  to  the  safety  of  the 
traveling  public,  rather  than   leave   it   discretionary  with 
every  conductor  to  sa}'  arbitrarily  what  is  a  safe  and  proper 
place  to  put  the  passenger  off;  and  Avhen  we  reflect  that, 
among  the  great  multitude  of  conductors  necessarily  em- 
ployed throughout  the  state,  with  the  utmost  caution  on 
the  part  of  the  companies,  it  is  almost  inevitable  that  some 
will  want  discretion,  while  others  may  be   influenced   by 
passion,  or,  worse   still,  an   exaggerated   notion   of   their 
authority,  and  a  morbid  ambition  to  display  it,  we  can  not 
say  that  the  legislature  acted  unwisely  in  prohibiting  them 
altogether  from  putting  off  passengers,  for  the  non-payment 
of  fare,  at  other  than  usual  stopping  places.     The  case  may, 
and,  no  doubt,  often  will  happen,  that  a  person  may,  very 
innocently  and  unintentionally,  find   himself  without  the 
means  of  paying  his  fare,  as  where  the  money  he  has  unex- 
pectedly turns  out  to  be  uncurrent,  or,  when  he  looks  for 
his  money  to  pay  his  fare,  he  finds  he  has  been  robbed. 

I  venture  the  assertion  now,  that  if  the  conductors  were 
to  adhere  to  the  positive  requirements  of  our  statutes, 
which  prohibit  the  receiving  of  bills  of  banks  out  of  the 
state  of  less  denomination  than  $5,  they  would,  in  every 
train,  find  more  or  less  persons  of  respectability  and 
character  who  had  taken  their  seats,  without  a  doubt  of 
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[*469]  their  ability  to  \:)aj  *tlieir  fare,  wlio  were  entirely 
unable  to  do  so ;  and  3'et,  in  refusing  to  take  such 
money,  no  one  can  doubt  that  the  conductor  would  be  exer- 
cising a  strict  legal  right,  and,  I  may  say,  duty,  for  it  is  the 
duty  of  all  to  obey  that,  as  well  as  all  other  laws,  so  long  as 
it  remains  in  force.  It  was  impossible  for  the  legislature  to 
distinguish  between  such  cases  and  those  where  the  passen- 
ger fraudulently  takes  his  seat,  and  then  refuses  to  pay ;  and 
rather  than  leave  it  to  the  discretion  of  the  conductor,  it 
was  deemed  proper,  for  the  protection  of  the  traveling  pub- 
lic from  even  occasional  abuse,  to  provide  that  passengers 
should  only  be  put  off  at  usual  stopping  places,  for  refusal 
to  pay  the  fare,  for  that  is  the  effect  of  the  provision. 

This  is  complained  of  in  the  argument  as  a  hardship,  and 
as  practically  compelling  the  company  to  carry  all  persons 
who  take  their  seats  from  one  station  to  another,  for  ordi- 
naril}^  the  train  could  not  be  run  back  to  the  station  where 
the  passenger  got  on  without  getting  behind  time.  Under 
the  present  system  of  allowing  all  persons  to  take  their  seats 
in  the  cars  without  tickets,  and  without  paying  their  fare, 
this  may  be  so,  and  such  an  effect  is  certainly  to  be  re- 
gretted ;  but  it  is  not  impossible  to  obviate  the  difficulty  by 
requiring  prepayment,  although  it  may  not  be  improbable 
that  the  introduction  of  such  a  system  in  this  countr}^  at 
the  present  time,  would  be  attended  with  great  difficulties. 
But,  be  this  as  it  may,  we  can  not  doubt  the  power  of  the 
legislature  to  pass  the  law  in  question,  if  they  deemed  the 
public  safety  required  it.  The  result  is  that,  in  this  case, 
the  conductor  had  a  right  to  remove  the  plaintiff  from  the 
cars,  because  he  refused  to  pay  the  fare  which  he  was  author- 
ized to  demand ;  but  he  was  not  authorized  to  put  him  off  at 
the  place  Avhere  he  did,  which  was  not  a  usual  stopping 
place,  but  from  forty  rods  to  half  a  mile  from  the  Batavia 
station.  The  statute  made  it  his  duty  either  to  run  back  to 
that  station,  or  to  take  him  on  to  the  next.  Had  he  taken 
him  on  to  Junction,  which  was  the  next  station,  the  com- 
pany would  have  had  a  right  of  action  for  the  fare,  which, 
however  inadequate  in  fact,  would  be  all  the  relief  the  law 
could  afford  in  such  a  case,  as  well  as  in  all  others  where 
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services  are  rendered  for  wliich  the  party  refuses  to  pay  the 
just  compensation. 

For  putting  the  plaintiff  off  the  train,  at  a  place  not 
allowed  by  law,  a  technical  wrong  was  done  him,  for  which 
he  undoubtedly  had  a  right  to  bring  this  action,  and  to 
recover  such  damages  as  he  sustained  for  the  wrong  done"" 
him.  The  jury  allowed  him  $1,000  for  those  damages, 
which  the  circuit  com't  refused  to  set  aside,  and  this  decision 
is  also  assigned  for  error.  We  can  not  hesitate  to  say  that 
the  damages  allowed  are  grossly,  not  to  say  outrageously, 
excessive.  Although,  in  a  case  of  this  kind,  this  court 
will  interfere  *with  a  verdict  with  great  reluctance,  [*1T0] 
yet  we  will  not  hesitate  to  do  so,  where  it  is  appar- 
ent, at  first  blush,  that  the  jury  have  misapprehended  the 
law  of  the  case,  or  misunderstood  the  facts,  or  else  have 
been  influenced  by  their  passions  or  their  prejudices,  rather 
than  the  law  and  the  facts.  It  is  not  the  dutv  of  courts  to 
enforce  the  arbitrary  edicts  of  juries ;  but  it  is  their  duty  to 
firmly  and  fearlessly  stand  between  the  party  and  the  jury, 
whenever  it  is  manifest  that  the  party  has  been  made  a  vic- 
tim to  their  prejudices.  In  this  class  of  cases  great  latitude 
should,  no  doubt,  be  allowed  to  juries  in  their  estimate  of 
the  damages,  but  to  this  there  must  be  a  limit ;  and  should 
we  refuse  to  interfere  in  this  case,  it  would  be  equivalent  to 
saying  to  juries,  in  all  cases  of  this  kind,  we  will  shut  our 
eyes  to  the  facts  of  the  case,  and  let  you  work  your  will  with 
all  parties  placed  in  your  hands.  IS^ow,.  do  with  them  as 
you  please ;  we  will  not  interfere. 

AVhat  are  the  facts  which  the  jury  were  bound  to  consider 
in  estimating  the  amount  of  damages  to  which  the  plaintiff 
Avas  entitled?  The  plaintiff  had  refused  to  pay  the  fare 
W'hich  it  was  his  duty  to  pay,  and  it  became  the  right  and 
the  duty  of  the  conductor  to  remove  him  from  the  cars. 
This  he  did  in  as  kind  and  courteous  a  manner  as  practi- 
cable, without  violence  or  harshness,  and  without  insult  or 
contumely.  The  refusal  of  the  plaintiff  to  pay  the  fare  was 
not  a  matter  of  necessity,  for  a  friend  offered  to  pay  the 
additional  five  cents,  which  he  would  not  allow  to  be  done, 
but  he  chose  rather  to  vindicate  what  he,  no  doubt,  supposed 
was  his  right,  in  which,  however,  we  have  seen  he  was  mis- 
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taken,  for  the  controversy  between  liim  and  the  conductor 
was  about  the  five  cents,  and  not  about  the  place  where  he 
should  be  left.  His  refusal  to  pay  his  fare  was  from  his 
will,  and  not  from  want.  He  chose  rather  to  be  put  off  the 
cars  than  to  allow  another  to  pay  the  disputed  five  cents, 
which  he  was,  in  law,  bound  to  pay.  Thus,  by  his  own  ille- 
gal act,  he  subjected  himself  to  all  the  mortification  conse- 
quent upon  the  transaction,  for  the  mortification  consists  in 
being  removed  from  the  cars,  and  not  in  the  place  of  re- 
moval. A  sensitive  mind  would  have  been  quite  as  much 
pained  had  the  train  run  back  to  the  depot,  and  he  had  there 
been  expelled  in  the  presence  of  bj^-standers,  as  w^ell  as  the 
passengers,  as  to  have  the  removal  take  ])lace,  say  eighty 
rods  from  the  depot ;  and  yet  had  the  conductor  done  so, 
no  wrong  would  have  been  done  to  the  plaintiff,  and  he 
would  have  had  no  cause  to  complain.  Of  what,  then,  could 
he  complain  ?  In  what  respect  were  his  rights  violated  ?  In 
this  alone  —  that  he  was  put  off  the  cars,  say  eighty  rods 
from  the  depot,  instead  of  at  the  depot.     He  was  entitled  to 

recover  whatever  damages  which  he  sustained  by 
[*J:71]  being  put  off  at  that  *place,  instead  of  at  the  depot. 

But  it  rained  at  the  time,  and  he  had  to  walk  back 
in  the  wet.  There  is  no  evidence  that  he  took  a  cold,  or  in 
any  way  became  indisposed  in  consequence,  but,  on  the  con- 
trary, the  evidence  shows  that  he  was  found,  some  few 
hours  afterward,  at  his  place  in  court  at  Geneva,  some  two 
or  three  miles  from  Batavia,  so  that  there  were  no  special 
damages  resulting  from  that,  more  than  the  discomfort  and 
inconvenience  of  it.  There  is  no  evidence  showino-  malice 
on  the  part  of  the  company  or  the  conductor.  He  per- 
formed his  unpleasant  task  with  evident  reluctance,  and 
without  ostentation  or  arrogance,  or  display  of  authority, 
and,  so  far  from  tliere  being  evidence  of  enmity  between 
the  parties,  the  testimony  would  lead  to  the  conclusion  that 
a  friendly  relation  existed  between  them. 

From  the  whole  evidence  in  the  case,  we  can  not  avoid 
the  conclusion  that  each  supposed  he  was  right  in  the  dis- 
pute about  the  amount  of  the  fare,  and  each  chose  to  stake 
the  consequences,  and  take  the  responsibility  of  acting  upon 
his  own  judgment;  and  it  turns  out  that  the  plaintiff  was- 
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wrong,  and  the  conductor  was  right.  ITor  is  there  anything 
•in  the  case  to  lead  to  the  conckision  that  the  conductor  put 
the  plaintiff  off  where  he  did,  instead  of  a  usual  stopping 
place,  for  the  purpose  of  annoying  him  or  discommoding 
him,  when  he  knew  that  it  was  his  duty  to  take  him  to  some 
regular  stopping  place.  ]^o  question  or  controversy  was 
made  as  to  the  place,  but  the  whole  question  between  them 
was  as  to  the  right.  As  a  matter  of  law,  it  was,  no  doubt, 
the  duty  of  the  conductor  to  have  known  of  this  statute,  and 
to  have  obej^ed  it ;  but  it  does  not  follow  that  his  ignorance 
and  violation  of  it  are  evidence  of  malice,  for  which  smart 
money  or  exemplary  damages  should  be  inflicted  upon  the 
company. 

Now,  in  view  of  all  these  circumstances,  can  any  impar- 
tial and  unprejudiced  mind  for  a  moment  tolerate  the  sup- 
position that  the  plaintiiJ  was  entitled  to  $1,000  damages, 
when,  by  his  own  wrongful  act,  he  had  subjected  himself  to 
the  liability  of  being  expelled  from  the  cars,  rather  than 
allow  a  friend  to  pay  the  fare  for  him,  which  it  was  his  duty 
to  have  paid ;  and  the  only  real  ground  of  complaint  which 
he  has  is,  that  he  was  put  off  a  short  distance  from  the 
depot,  instead  of  at  the  depot  ?  The  very  statement  of  the 
proposition  is  startling,  and  carries  conviction  to  the  mind 
at  once,  that  the  jury  were  led  to  find  their  verdict,  not  from 
the  facts  alone  and  the  law,  as  applicable  to  those  facts.  It 
may  be,  and  probably  is,  the  case  that  the  jury  supposed 
that  the  conductor  was  wrong  in  the  amount  of  his  charge, 
and  that  they  viewed  the  plaintiff  in  the  light  of  a  sacrifice 
to  principle,  and  that  he  had  been  outraged,  when 
manfully  resisting  oppression  and  wrong.  ^Without  [^^472] 
some  such  considerations  as  these,  we  can  not  sup- 
pose that  the  jury  honestly  arrived  at  the  verdict  which  they 
rendered.  But  such  a  view  of  the  case,  we  have  seen,  was 
not  warranted  by  the  law  and  the  facts.  The  mere  supposi- 
tion or  beUef  of  the  plaintiff  himself,  that  he  was  all  in  the 
right,  and  that  he  was  submitting  to  wrong  for  the  sake  of 
defending  a  principle,  did  not  entitle  him  to  that  position 
IL  when  he,  in  fact,  was  in  the  wrong.  The  honesty  of  his 
■purpose  could  not  put  the  other  party  in  the  wron^  when 

r"lie  was,  in  truth,  in  the  right. 
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This  verdict  can  not  upon  principle  be  sustained.  To  up- 
hold it  would  not  only  be  doing-  a  great  wrong  to  the  de- 
fendant, in  this  particular  case,  but,  as  a  precedent,  would 
be  doing  an  infinitely  greater  wrong  to  the  community,  who 
might  suffer  by  it. 

This  judgment  must  be  reversed  and  the  case  remanded, 
upon  the  ground  alone  that  the  damages  are  excessive. 

Judgment  reversed. 


Dickenson  B.  Morehouse  "o.  William  A.  Phelps. 
Ajypeal  from.  Jo  Daviess. 

Act  of  congress  —  "Legal  rejoresentatives.''''  —  The  term  "legal  repre- 
sentative," as  used  in  the  law  of  congress  entitled  "  An  act  authorizing 
the  laying  off  a  town  on  Bean  river  (Fevre  river),  in  the  state  of  Illi- 
nois, and  for  other  purposes,"  etc.,  is  designed  to  describe  a  party  in 
interest,  who  had  succeeded  to  the  right  of  the  deceased  party,  who 
had  received  the  permit,  or  made  the  requisite  improvement,  and  by 
vii-tue  of  which  the  land  is  authorized  to  be  entered.  The  adminis- 
trator of  such  deceased  pai'ty  is  not  entitled  to  take  the  benefit  of  the 
law,  by  virtue  of  his  appointment.  Whoever  succeeded  to  the  right 
of  the  settler,  by  operation  of  law,  or  by  grant,  is  his  legal  repre- 
sentative. 

This  action  was  originally  brought  against  one  Bradner 
Smith,  the  tenant  in  possession  of  certain  lots  in  the  city  of 
Galena,  holding  under  Dickenson  B.  Morehouse,  the  admin- 
istrator of  one  Robert  P.  Guyard,  deceased.  The  said  More- 
house became  the  co-defendant  in  the  court  below,  and 
brings  this  case  into  this  court  by  appeal. 

The  declaration  of  the  plaintiff  in  the  court  below  was 
filed  on  the  29th  day  of  November,  a.  d.  1851,  and  he  sought 
to  recover  the  possession  of  the  undivided  half  of  lots  8  and 
9,  on  Water  street,  in  the  city  of  Galena. 

This  case  was  tried  in  the  court  below  on  the  27th  day  of  Oc- 
tober, 185G,  and  a  verdict  was  found  for  the  plaintiff, 
P4:73]  and  the  *said  Morehouse,  the  co-defendant  of  the 
said  Bradner  Smith,  prayed  an  appeal  to  this  court, 
which  was  granted. 

The  plaintiff,  to  maintain  his  action,  first  introduced  in 
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evidence  to  the  jury  an  instrument  of  which  the  following 
is  a  copy : 

"Mineral  Point,  Crawford  County, 

"  MieHiGAN  Territory,  ]^ov.  S,  1829. 
"  To  Capt.  T.  C.  Legate,  Supt.  U.  S.  Lead  Mines : 

^^  Sir  —  I  have  this  day  sold,  transferred  and  set  over,  and 
by  these  presents  do  grant,  bargain,  sell,  transfer  and  set 
over,  unto  William  A.  Phelps,  his  heirs  and  assigns,  all  my 
right,  title  and  interest,  or  claim  whatsoever,  in  and  to  three 
lots  of  ground  I  own  in  the  town  of  Galena,  Jo  Daviess 
county,  Illinois,  situated  on  the  Wharf  Row  (the  numbers 
not  recollected),  supposed  to  be  lots  4,  5  and  6,  or  5,  6  and  7, 
bounded  as  follows:  on  the  east  by  Fevre  river,  on  the  west 
by  Main  street,  or  a  triangular  square ;  and  on  the  south  by 
a  lot  granted  to  me  in  the  spring  of  1828,  and  sold  by  me 
to  M.  Burnett ;  and  on  the  north  by  a  street,  alley,  or  other 
lots.  The  most  southern  of  these  three  lots  was  granted  by 
permit  to  myself  in  the  spring  of  1828 ;  the  other  two  adjoin- 
ing were  granted  to  John  Ward  and  Nathaniel  Johnson, 
one  lot  to  each,  and  by  them  transferred  to  me,  all  of  which 
is  entered  on  record  in  the  permit  book. 

"•  Given  under  my  hand  and  seal  this  the  8th  of  E"ovem- 
ber,  1829.  E.  P.  Guyard.     [seal.] 

"  Approved  Nommher  9,  1829. 

"  Tho.  C.  Legate,  Supt.  U.  S.  L.  M." 

The  said  instrument  was  proved  and  recorded  in  the 
proper  count}^,  February  5,  1848. 

The  plaintiff  then  introduced  in  evidence  to  the  jury  the 
certificate  of  Silas  Noble,  register  of  the  Dixon  land  office, 
certifying  that  the  legal  representatives  of  R.  P.  Guyard, 
D.  B.  Morehouse,  of  the  county  of  Jo  Daviess,  etc.,  did,  on 
February  20,  1838,  purchase  of  the  general  government  lots 
8  and  9,  in  dispute  in  this  case. 

Also  the  patents  for  the  said  lots.  Also  the  record  book 
of  the  commissioners  to  adjust  and  settle  the  pre-emption 
claims  to  lots  in  Galena,  which  record  book  was  admitted 
to  be  the  record  and  adjudications  of  the  commissioners 
appointed  to  settle  pre-emptions  to  lots  in  Galena,  and  read 
in  evidence  therefrom  the  following  order : 

"  The  legal  representatives  of  Robert  P.  Guyard  claim  lot 
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originally  Xo.  5,  under  present  survey  'No.  8,  Wharf  Kott, 
and  in  support  of  their  claim  produced  a  certified  cop}^  of 
a  permit  granting  the  same  to  Xathaniel  Johnson,  dated 
April  6,  1828,  signed  Tho.  McKnight,  with  a  transfer  in- 
dorsed thereon,  assigning  the  same  to  the  said  Eobert  P. 

Guyard  and  D.  B.  Morehouse. 
["^•iTi].  ■^''  The  commissioners  are  of  the  opinion  that  the 
legal  representatives  of  Robert  P.  Guyard  are  enti- 
tled to  a  pre-emption  to  said  lot  JSTo.  8,  embracing  forty-seven 
feet  front  on  Water  street,  running  westwardly  fifty-nine 
feet  by  seventy-nine  feet,  containing  eight-hundredths  of  an 
acre  of  the  fij'st  class." 

The  said  order  is  crossed  out  on  the  said  record  book,  and 
across  the  face  thereof  is  written  as  follows :  "  See  page  344." 
On  the  margin  of  the  page  of  the  said  record  book  on  which 
said  order  is  entered  is  written  as  follows :  "  Certificate 
issued,  see  page  344."  At  the  bottom  of  the  said  order  is 
also  written  "  see  page  344." 

An  order  in  the  said  record  book,  in  the  same  language, 
in  regard  to  lot  ISTo.  3,  was  also  read  to  the  jury,  which  said 
order  was  crossed  out  the  same  as  the  above  order,  and  the 
same  reference  made  to  page  344, 

The  plaintiff  further  read  in  evidence,  from  the  same 
record  of  the  commissioners,  the  following  adjudication  and 
award  by  the  same  commissioners : 

"  The  legal  representatives  of  Robert  P.  Gu3^ard  claim 
one  undivided  half  of  lots  originally  ITos.  5  and  6,  under 
present  survey  ISTos.  8  and  9,  Water  street,  and  Dickenson 
B.  Morehouse  claims  the  other  half  of  the  said  lots,  and  in 
support  of  their  claim  produced  evidence  that  the  said  lots 
were  improved,  in  the  year  1828,  by  said  Eobert  P.  Guyard 
and  Dickenson  B.  Moreliouse.  The  commissioners  are, 
tlierefore,  of  the  opinion  that  the  legal  representatives  of 
Robert  P.  Guyard  are  entitled  to  a  pre-emption  to  an  undi- 
vided half  of  lots  Nos.  8  and  9,  and  Dickenson  B.  Morehouse 
the  other  half  of  the  said  lots." 

The  plaintiff  further  read  in  evidence  two  several  acts  of 
congress,  in  regard  to  laying  off  a  town  on  Bean  river,  one 
approved  February  5,  1829,  and  the  other  approved  July  2, 
1836. 
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The  plaintiff  tlien  introduced  two  witnesses  to  establish. 
the  identity  of  the  said  lots. 

The  defendants,  to  maintain  the  issues  on  their  part,  first 
introduced  and  offered  in  evidence  the  letters  of  administra- 
tion granted  to  Dickenson  B.  Morehouse  on  the  estate  of 
Eobert  P.  Guyard. 

The  defendants  then  introduced  and  examined  as  a  wit- 
ness Daniel  Wami,  who  testified  that  John  Turney,  Samuel 
Leach  and  himself  were  aj)pointed  and  acted  as  commis-  * 
sioners  to  settle  the  pre-emptions  to  lots  in  Galena,  under 
the  act  of  congress  and  the  amendment  thereto  that  have 
been  read  as  testimony  in  this  case.  That  said  commis- 
sioners had  a  clerk  and  kept  a  record  of  their  proceedings, 
and  identified  the  record  bein":  the  same  in  evidence  in  this 
case.  That,  after  they  organized,  they  appointed 
Mr.  Craig  to  survey  the  town ;  *they  gave  notice  for  ^475] 
all  persons  to  come  in  and  prove  up  their  claims  to  lots. 
The  commissioners  proceeded  to  aot  under  the  instructions 
they  had,  and  complied  with  the  law  and  instructions.  We 
required  the  party  claiming  lots  to  produce  and  file  proof 
in  writing,  showing  that  he  was  entitled  to  the  same  under 
the  law,  and  if  we  adjudged  the  proof  sufficient,  we  granted 
duplicate  certificates,  one  to  be  given  to  the  claimant  to  go 
to  the  local  land  office  and  enter  the  lot  mentioned  therein 
at  the  minimum  price,  the  other  to  be  sent  to  the  general 
land  office.  D.  B.  Morehouse  appeared  before  the  commis- 
sioners and  filed  a  claim  for  himself,  and  as  administrator 
of  R.  P.  Guyard's  estate,  to  lots  8  and  9,  now  in  dispute, 
and  the  same  were  awarded  to  D.  B.  Morehouse  and  the 
legal  representatives  of  R.  P.  Guyard.  'No  other  person 
claimed  the  lots.  The  deed  offered  in  evidence  was  never 
presented  to  me,  and  never  before  the  board,  or  offered  in 
evidence  before  the  commissioners,  and  I  can  state,  to  the 
best  of  my  recollection,  that  neither  Phelps  nor  any  person 
for  him  ever  offered  the  deed  (the  one  offered  and  read  by 
the  plaintiff)  before  the  commissioners,  and  claimed  said 
lots,  as  I  would  have  remembered  the  deed  if  ever  I  had 
seen  it  before.  On  cross-examination  this  witness  stated 
that  there  was  an  award,  in  the  first  place,  to  the  legal  rep- 
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resentatives  of  E.  P.  Gnyard  alone,  which  was  reconsidered, 
and  the  final  award  was  to  D.  B.  Morehouse  and  the  legal 
representatives  of  P.  P.  Gnyard.  Witness  does  not  remem- 
ber the  reason  of  the  change,  but  supposes  additional  proof 
was  introduced.  The  first  award  may  have  been  entered 
when  onl}^  two  of  the  commissioners  were  present.  Do 
not  remember  who  prosecuted  the  claim  when  that  first 
entry  was  made.  Afterward,  when  Mr.  Leach  came  on, 
they  examined  them  all,  and  made  the  final  awards. 

The  defendants  then  offered  and  read  in  evidence  the  cer- 
tificates of  the  commissioners  aforesaid,  certifying  that  the 
legal  representatives  of  K.  P.  Gnyard  and  D.  B.  Morehouse 
were  entitled  to  pre-emptions  to  the  lots  8  and  9. 

The  defendants  then  offered  in  evidence  and  read  to  the 
jury  the  following  record  and  proceedings  of  the  general 
land  office : 

"  Galena,  ITovember  14,  1828. 
"Mr.  K.  P.  GuTAKD  and  D.  B.  Mokehouse.  to  Joseph  Tat- 

LOE,  Dr. 

"  To  building  a  wall  on  lots  ]N"os.  5  and  6,  Wharf  Kow, ' 
one  hundred  and  twenty-two  feet,  and  four  feet  high,  and 
three  feet  thick,  at  $2.50  per  perch,  $148.31. 

"  Keceived  payment  in  full,  Joseph  Tayloe." 

[*476]  *"  CoMMissioNEEs'  Office, 

"  Galena,  IsTovember  22,  1836. 

"D.  B.  Morehouse,  on  his  oath,  says,  in  the  year  1828, 
that  R.  P.  Guyard  and  D.  B.  Morehouse  improved  lots  orig- 
inally ISTo.  5  and  6,  under  present  survey  8  and  9,  Wharf 
Row,  and  paid  to  Joseph  Taylor  $148.31  for  building  a 
wall  on  the  said  lots,  and  possessed  the  same  in  the  year 
1829.  D.  B.  MoEEHousE. 

" Sworn  to  before  the  undersigned: 

"Daniel  Wann, 

"JoiTN    TUEKEV." 

"Joseph  Taylor,  on  his  oath,  says  that  he  is  acquainted 
with  facts  set  forth  in  the  foregoing  bill  and  affidavit,  and 
that  they  are  both  true  and  correct.  Joseph  Tayloe. 

"  Sworn  to  before  the  said  commissioners." 
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"Commissioners'  Office, 

"  Galena,  III.,  February  20,  1838. 

""We  certify  that  tlie  legal  representatives  of  Robert  P, 
Guj^ard  and  Dickenson  B.  Morehouse  are  entitled  to  a 
pre-emption  to  lot  ISTo.  8,  etc.  (gi^dng  a  description  of  the 
lot). 

"  Signed  by  all  the  commissioners." 

Also  another  certificate  bearing  the  same  date,  and  in  tha 
same  form,  certifying  that  the  same  parties  are  entitled  to 
a  pre-emption  to  lot  JSTo.  9. 

"1^0.  224.  Land  Office, 

"  Galena,  III.,  February  20,  1838. 
"  I  do  hereby  certify  that  the  legal  representatives  of 
Eobert  P.  Guyard  and  Dickenson  B.  Morehouse,  according 
to  the  certificates  of  the  commissioners  appointed  to  inves- 
tigate title  of  lots  in  the  town  of  Galena,  are  entitled  to  a 
pre-emption  to  lot  9  (describing  the  said  lot). 

"  Henky  B.  Tkuett,  Register." 

"iN"©.  224.  Recefver's  Office, 

"  Galena,  III.,  February  20,  1838. 

"  Received  from  the  legal  representatives  of  Robert  P. 
Guyard  and  D.  B.  Morehouse,  of  Jo  Daviess  county,  Illi- 
nois, the  sum  of  five  dollars cents,  being  in  full  pay- 
ment for  lot  No.  9,  etc.  (describing  said  lot). 

"  §5.00.  John  Dement,  Receiver." 

"Land  Office, 
"  Galena,  III.,  February  20,  1838. 
"  It  is  hereby  certified.  That,  under  the  provisions  of  the 
act  of  congress,  approved  on  July  2, 1836,  entitled,  etc.  (the 
act  for  laying  out  a  town  on  Bean  river),  the  legal  represent- 
atives of  Robert  P.  Guyard  and  Dickenson  B.  Morehouse,  of 
Jo  Daviess  county,  Illinois,  have  this  day  purchased  lot  No.  9 
(describing  lot)  for  $5,  which  they  have  paid  in  cash  to  the 
receiver  of  public  moneys  (it  appearing  by  the  certificate 
No.  — ,  of  the  commissioners  appointed  under  the  said  act, 
that  they  were  entitled  to  become  the  purchasers  of  the 
said  lot  as  a  pre-emption  right  for  that  sum,  it  being  in  the 
first  class). 
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[*477]  *"  ISTow  Kxow  ye,  That  on  the  presentation  of  this 
certificate  to  the  commissioner  of  the  general  land 
office,  the  said  legal  representatives  of  Robert  P.  Guj^ard 
and  Dickenson  B.  Morehouse  shall  be  entitled  to  receive  a 
jDatent  for  the  said  lot.  Henky  B.  Truett, 

"  Register  of  the  Land  Office." 
(Indorsed  on  the  preceding  certificate  of  the  register  is 
the  following  certifi.cate  of  the  receiver:) 

"Land  Office, 
"Dixon,  III.,  July  18,  1845. 
"It  is  hereby  certified.  That,  on  the  15th  of  February, 
1828  (1838?),  the  legal  representatives  of  Robert  P.  Guyard 
and  Dickenson  B.  Morehouse  purchased  the  within  described 
lot  as  set  forth  vrithin,  for  which  they  shall  be  entitled  to 
receive  a  patent  upon  the  presentation  of  the  certificate  to 
the  commissioner  of  the  general  land  office. 

"  John  Dement,  Receiver." 
Here  follow  precisely  the  same  certificates  of  the  register 
and  receiver  in  regard  to  lot  ISTo.  8  as  are  immediately  above 
set  forth,  and  then  the  following  certificate  of  the  commis- 
sioner of  the  general  land  office : 

"  General  Land  Office,  May  3,  1856. 
"I,  Thomas  A.  Hendricks,  commissioner  of  the  general 
land  office,  do  hereby  certify  that  the  annexed  are  true  and 
literal  exemplifications  of  the  original  papers  on  file  in  this 
office. 

"In  testimony  whereof,  I  have   hereto   subscribed  my 
name  and  caused  the  seal  of  this  office  to  be  affixed,  at  the 
city  of  Washington,  on  the  day  and  year  above  written. 
[seal.]  "Thomas  A.  Hendricks, 

"  Commissioner  of  the  General  Land  Office." 
The  defendants  then  offered  and  read  in  evidence  the  peti- 
tion of  the  said  D.  B.  Morehouse,  the  administrator  of  R. 
P.  Guyard,  to  the  circuit  court,  praying  for  leave  to  sell  real 
estate  to  pay  the  debts  against  the  estate  of  the  said  Guyard, 
the  said  petition  embracing  the  interest  of  the  said  Guyard 
in  the  original  lots  5  and  6,  which  said  petition  was  filed 
August  15,  1836. 

The  defendants  then  offered  and  read  in  evidence  the 
depositions  of  William  Hemjpstead.  and  the  patents  for  the 
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lots  8  and  9.  The  said  witness  deposed  that  he  had  been 
the  general  agent  of  said  Dickenson  B.  Morehouse  since 
1840,  and  while  acting  as  his  agent  he  deposited  with  him 
(witness)  a  number  of  duplicate  receipts  of  the  receiver  of 
the  land  oflSce  at  Galena,  and  upon  which  he  obtained  the 
patents,  among  others,  of  lots  8  and  9,  attached  to  his 
depositions,  and  then  shown  to  him.  The  witness  further 
stated  that  he  received  the  said  patents  at  the  land 
office  at  Dixon,  ^Illinois.  "With  the  duplicate  re-  [*478] 
ceipts  of  the  receiver  for  said  lots  he  also  deposited 
or  left  with  the  then  receiver  of  the  land  office  at  Dixon, 
the  duplicate  pre-emption  certificates  for  said  lots,  signed  by 
the  commissioners,  all  of  which  he  received  from  said  Dick- 
enson B.  Morehouse,  for  the  purpose  of  procuring  from  the 
land  office  the  patents  for  the  said  lots  for.  said  Dickenson 
B.  Morehouse. 

The  defendants  then  introduced  and  examined  Charles  S. 
Hempstead,  who  testified  that  he  had  acted  as  the  attorney 
of  said  Morehouse,  and  as  such  attorney  had  made  out  the 
petition  for  him  as  administrator  of  Guyard's  estate,  asking 
the  sale  of  these  lots,  among  others.  That  he  was  the 
owner  of  the  other  half  of  the  lots  in  controversy.  That 
several  years  ago  these  lots  were  a  mud  hole.  That  he  had 
leased  them  several  years  ago,  and  had  charge  and  posses- 
sion, and  drawn  rent  on  said  lots  ever  since.  Since  the  first 
corporation  tax  was  paid  in  1836,  I  have  collected  the  rent 
and  paid  the  taxes  up  to  this  time  for  said  Morehouse,  as 
the  administrator  of  E.  P.  Guyard's  estate.  The  plaintiff, 
in  this  case,  was  the  first  man  to  dispute  the  title  in  1847. 
That  I  have  always  been  in  possession  of  said  lots  for  myself 
and  as  the  agent  of  Morehouse,  the  administrator  of  Guyard. 
I  was  frequently  before  the  commissioners  for  myself  and 
others,  and  I  know  that  Morehouse  represented  lots  8  and  9 
before  the  commissioners. 

The  following  is  a  copy  of  the  patent  for  lot  8  attached 
to  the  deposition  of  WiUiam  Hempstead : 
"  The  United  States  of  America,  to  all  to  whom  these  jpres- 
ents  shall  come,  Greeting: 

"  Whereas,  The  legal  representatives  of  Kobert  P.  Guy- 
ard and  Dickenson  B.  Morehouse,  of  Jo  Daviess  county, 
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Illiuois,  have  deposited  in  the  general  land  office  of  the 
United  States  a  certificate  of  the  register  of  the  land  office 
at  Galena,  whereby  it  appears  tSiat  full  payment  has  been 
made  by  the  said  legal  representatives,  as  above  named, 
according  to  the  provisions  of  the  act  of  congress  of  July 
2,  1S36,  entitled  '  An  act  entitled  "  An  act  authorizing  the 
laying  off  a  town  on  Bean  river  (Fevre  river),  in  the  state 
of  Illinois,  and  for  other  purposes,"  '  approved  February 
5,  1829,  for  lot  numbered  8,  fronting  forty-seven  feet  on 
"Water  street  and  running  westwardly  sixty-nine  by  seventy- 
nine  feet,  containing  eight-hundredths  of  an  acre,  in  the 
town  of  Galena,  according  to  the  official  plat  of  the  survey 
of  the  said  town  returned  to  the  general  land  office,  which 
said  lot  has  been  purchased  by  the  said  representatives  of 
Robert  P.  Guvard  and  Dickenson  B.  Morehouse. 

"  Xow  KNOW  TE,  That  the  United  States  of  America,  in 
consideration  of  the  premises,  and  in  conformity  with  the 
several  acts  of  congress  in  such  case  made  and  provided, 
have  given  and  granted,  and  by  these  presents  do  give  and 
grant,  unto  the  said  representatives  of  Pobert  P.  Guyard 
and  Dickenson  B.  Morehouse,  and  to  their  heirs,  the  said 
lot  above  described ;  to  have  and  to  hold  the  same, 
[*4:79]  ^together  with  all  the  rights,  privileges,  immunities 
and  appurtenances  of  whatsoever  nature  thereunto 
belonging,  unto  the  said  representatives  of  Dickenson  B. 
Morehouse,  their  heirs  and  assigns  forever,  as  tenants  in 
common  and  not  as  joint  tenants. 

"  In  testimony,  etc.     Dated  January  1,  1846. 
"  By  the  President : 
[seal.]  "Ja]mes  K.  Polk, 

"  By  J.  Knox  Walkek,  Secretary." 

The  patent  for  lot  9  is  in  the  same  form  and  bearing  the 
same  date. 

Caton,  J.  This  is  the  same  case  which  was  before  us  in 
15  111.  It.  .572,  under  the  title  of  Phelps  v.  Smith,  and  it  is 
brought  liere  again,  as  the  only  channel  through  which  it 
may  be  taken  to  the  supreme  court  of  the  United  States, 
whose  prerogative  it  is  to  give  a  final  and  authoritative 
construction  to  all  acts  of  congress.     If  we  have  miscon- 
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strued  the  meaning  of  the  words  "legal  representatives,"  as 
used  in  the  acts  of  congress  under  consideration,  it  will 
afford  us  pleasure  to  be  set  right  by  that  court,  and  we 
shall  be  happy  to  afford  ever}'-  facility  for  taking  the  case 
to  that  tribunal.  Although  the  case  has  again  been  elabo- 
rately argued,  and  has  been  carefully  reviewed  by  this 
court,  we  have  been  unable  to  arrive  at  any  other  conclu- 
sion than  that  expressed  when  the  case  was  formerly  before 
us.  In  expressing  the  views  of  this  court  on  that  occasion 
I  said,  "  ]^othing  can  be  more  clear  to  my  mind  than  that 
the  term  '  legal  representative '  as  used  in  this  law,  was  de- 
signed to  describe  a  party  in  interest  whose  identity  was 
uncertain,  and  that  by  that  description  it  was  intended  to 
designate  the  person  or  party  who  had  succeeded  to  the 
right  of  the  deceased,  and  by  virtue  of  which  right  alone, 
the  law  of  congress  authorizes  the  land  to  be  entered.  It 
was  the  design  of  the  law  that  no  one  should  be  permitted 
to  enter  the  land,  except  the  party  who  had  received  the 
permit  or  had  made  the  improvement,  or  one  who  had  in 
some  legal  mode  succeeded  to  the  right  of  such  party.  If 
any  others  were  allowed  to  enter  it,  it  was  a  fraud  upon  the 
law.  Such  is  the  undoubted  meaning  of  the  act  of  congress, 
and  it  is  equal h"  clear  that  the  phrase  'legal  representative  ' 
must  receive  the  same  construction,  when  used  in  the  judg- 
ment or  certificate  of  the  commissioners,  and  in  the  patent 
issued  thereon.  It  may  be  true,  that  the  commissioners  had 
the  right  to  award  the  pre-emption  to  a  particula.r  person 
by  name,  as  the  legal  representative  of  Guyard,  and  that 
had  the  patent  issued  to  such  person,  by  name,  it  would 
have  been  conclusive  at  least  in  a  court  of  law,  although 
another  might  be  able  to  show  that  he  was,  in  fact, 
the  true  legal  representative.  Indeed,  the  *pre-  [*4:80] 
sumption  must  be,  that  when  it  was  satisfactorily 
shown  who  was,  in  truth,  the  legal  representative  of  the 
deceased,  tlie  certificate  would  be  granted  directly  to  such 
person.  And  whenever  the  mere  descriptive  term  '  legal 
representative '  was  used,  it  shows  that  the  commissioners 
were  in  doubt  as  to  who,  in  truth,  held  the  right  which  had 
once  existed  in  the  deceased ;  or  at  least  that  they  did  not 
choose  to  determine  that  question,  but  rather  chose  to  leave 
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it  open,  to  be  determined  by  further  investigation  by  courts 
of  law.  And  such,  indeed,  was  the  only  prudent  course  for 
the  commissioners  to  pursue ;  for  it  was  well  known  then, 
as  it  is  manifest  now,  that  claims  were  likely  to  be  preferred 
and  prosecuted  by  those  who  would  apparentl}^  succeed  to 
the  rights  of  the  deceased,  as  the  heirs,  executors  or  admin- 
istrators, in  total  ignorance  of  the  fact  that  the  deceased 
had,  in  his  life-time,  granted  away  to  others  the  very  rights 
which  thev  were  claiming  to  exercise.  Although  the  com- 
missioners  may  have  supposed,  and  Morehouse  himself  may 
have  believed,  that  he,  as  administrator,  was,  in  truth,  the 
legal  represeutative  of  Gu3"ard  as  respects  this  right  of  pre- 
emption, yet  if  he  was,  in  truth,  not  such  legal  representative, 
such  supposition  or  belief  could  not  change  the  fact  or  the  law 
and  make  him  the  legal  representative,  and  enable  him,  in 
truth  a  stranger,  to  take  the  grant  by  such  designation. 
Suppose  the  law  had  authorized  it,  and  the  certificate  had 
been  given  and  the  patent  issued  to  '  the  heirs  at  law  of 
Guj^ard,'  would  proof  that  any  stranger  had  appeared  be- 
fore the  commissioners  and  prosecuted  the  claim  as  heir, 
enabled  him  to  take  the  grant  by  that  designation,  simply 
because  the  commissioners  supposed  he  was  the  heir  and  as 
such  was  entitled  to  the  right  ?  It  is  the  patent  which  grants 
the  land,  and  that  was  the  act  of  the  government  and  not 
of  the  commissioners.  And  we  can  not  presume  that  the 
government  had  any  intent  in  issuing  the  patent,  beyond 
that  which  is  expressed  on  its  face.  The  grantee  is  not 
named,  but  is  described  in  the  patent,  and  he,  and  he  alone, 
Avho  bears  and  can  maintain  that  description,  can  take  by 
the  grant.  The  grant  is  to  the  legal  representatives  of 
Robert  P.  Guyard,  and  it  would  be  strange  indeed,  if  the 
one  who  is  such  representative  should  not  be  allowed  to 
take  the  thing  granted,  but  that  it  should  go  to  one  who, 
as  a  matter  of  law  and  of  fact,  is  not  the  legal  representa- 
tive to  whom  the  conveyance  runs." 

The  fact  that  Morehouse  was  the  administrator  of  Guy- 
ard, and  that  he  presented  the  claim  before  the  commission- 
ers, and  got  the  pre-emption  allowed,  and  subsequently 
made  the  entry  and  paid  the  purchase  money  at  the  land 
office,  has  been  urged  upon  the  present  argument  with  pe- 
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culiar  emphasis,  as  showing  that  he  alone  was  meant 
in  the  certificate  of  the  ^commissioners,  and  in  the  [*4:81] 
patent,  by  the  descriptive  designation  of  "  legal  rep- 
resentatives of  Eobert  P.  Guyard."     To  our  comprehension 
this  position  has  been  satisfactorily  answered  by  what  has 
been  already  quoted.     "We  take  it  to  be  a  matter,  at  this 
day,  not  open  to  controversy,  that  whoever  succeeded  to  the 
right  of  Guyard  as  the  original  settler,  either  by  operation 
of  law  or  by  grant,  is  his  legal  representative  within  the 
meaning  of  the  act  of  congress,  and,  consequently,  within 
the  meaning  of  the  certificate  of  the  commissioners  and  of 
the  patent,  for  the  expression  must  have  the  same  meaning 
in  each,     j^ow  if  Phelps  was  the  grantee  of  Guyard,  and 
as  such  was  his  legal  representative,  the  right  was  as  abso- 
lutely vested  in  him  as  if  he  had  been  the  original  settler, 
and  there  was  no  right  left  in  Guyard  which  could  descend 
to  his  heirs,  or  pass  to  his  administrator,  any  more  than  if 
he  had  not  been  the  original  settler,  but  had  always  been 
a  stranger  to  it.     If  his  grant  to  Phelps  divested  him  of  his 
right  of  pre-emption  and  conferred  it  upon  his  grantee, 
there  was  nothing  left  which  could  go  to  his  heirs  or  ad- 
ministrator.    They  could  acquire  no  right  upon  his  death, 
for  he  had  none  at  that  time.     JSTothing  but  the  decision  of 
the  highest  tribunal  in  the  government  can  convince  me 
that  something  can  be  made  out  of  nothing ;  that  a  right 
could  be  acquired  where  none  existed.     To  my  mind  it  is  a 
question  which  will  not  bear  argument,  that  Morehouse  was 
not  the  legal  representative  of  Guyard  as  to  this  pre-emp- 
tion right,  but  that  Phelps  was.     Indeed,  that  has  not  been 
controverted  during  the  whole  course  of  the  argument,  ex- 
cept so  far  as  objection  was  taken  to  the  deed  from  Guyard 
to  Phelps,  for  the  want  of  an  expressed  consideration,  and 
which  we  do  not  think  is  tenable.     Holding  tliat  deed  to 
be  good,  no  right  could  pass  to  Morehouse  as  the  legal  rep- 
resentative  of  Guyard,  for  none  existed   in  his  intestate. 
Still  he  Avas  not  an  intermeddler  without  right,  in  the  claim 
which  he  presented  and  prosecuted  before  the  commission- 
ers.    He  was  an  undisputed  owner  in  his  own  right  of  one 
undivided  half  of  the  pre-emption  right,  and  in  establish- 
ing his  own  right  he  necessarily  and  unavoidably  also  estab- 
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lisbed  the  riglit  of  the  owner  of  the  other  undivided  half, 
whoever  he  might  be.  His  appearance  before  the  commis- 
sioners, and  prosecution  of  the  claim,  and  subsequent  entry 
of  the  land  in  the  name  of  himself  and  of  the  legal  repre- 
sentatives of  Guyard,  was  perfectly  consistent  with  his  true 
position,  and  the  rights  of  Phelps,  who  was  that  legal  rep- 
resentative. Indeed  the  language  of  the  certificate  and  of 
the  patent  is  inconsistent  with  the  claim  now  set  up  by 
Morehouse,  that  he  was  intended  as  the  sole  pre-emptor  and 
grantee.     It  is  "  to  the  legal  representatives,"  etc. —  in  the 

plural.     Had  it  been  the  intention  of  the  commis- 
[■■^482]  sioners  *to  award  the  right  and  of  the  government 

to  grant  this  half  of  the  land  to  him  as  the  sole 
representative  of  Guyard,  he  would  have  been  described  in 
the  singular  and  not  in  the  plural  number,  as  was  done  ir. 
both  cases.  "We  must  understand  that  he  appeared  and 
acted  only  in  that  capacity  which  was  consistent  with  the 
integrit}^  of  his  position,  and  not  presume  that  he  intended 
to  perpetrate  a  fraud  upon  the  government  by  oTataining  a 
pre-emption  and  grant  to  himself,  if  he  was  not  entitled  to 
it,  and  upon  the  true  representative  of  Guyard,  if  he  did 
not  himself  occupy  that  relation.  Although  himself  and 
the  commissioners  and  the  government  may  all  have  sup- 
posed, or  thought  it  pi'obable,  that  he  was  the  true  repre- 
sentative, and  by  the  description  of  the  grantee  adopted  as 
such  would  take  under  the  grant,  yet  as  that  was  not  cer- 
tainly known  to  be  the  case,  the  only  prudent  and  just 
course  was  so  to  word  the  grant  that  the  true  representa- 
tive should  take,  though  he  mifjht  be  another  than  More- 
house.  The  position  contended  for,  that  the  individual, 
whoever  he  might  be,  who  appeared  before  the  commission- 
ers and  claimed  to  be  the  legal  representative  must  be  held  ' 
to  be  the  grantee,  by  that  designation,  would  require  us  to 
give  the  land  to  any  stranger  who  might,  in  fraud  of  the 
government  and  of  the  true  owner  of  the  right,  appear 
and,  by  false  pretenses,  impose  himself  upon  the  commis- 
sioners and  the  government  as  such,  and.  it  would  frustrate 
the  manifest  and  prudential  object  of  both  in  awarding  the 
right  and  in  granting  the  land  to  the  party  or  parties  by 
designation  instead  of  by  name,  a  course  capable  of  pre- 
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venting,  and  undoubtedly  designed  to  prevent,  tlie  possibil- 
ity of  imposition  or  mistake. 

Had  Phelps  appeared  before  the  commissioners  as  the 
representative  of  Guyard,  and  proved  his  deed  under  which 
he  claims  the  right,  and  the  certificate  and  patent  had  been 
issued  in  the  precise  terms  which  were  employed,  then  by 
the  very  terms  of  the  argument  now  attempted  to  be  an- 
swered, he  would  have  taken,  under  the  descriptive  terms 
used  to  designate  the  grantee.  In  that  case  he  would  have 
been  no  more  the  legal  representative  of  Guyard  than  he 
now  is,  and  would  no  more  have  answered  the  description 
expressed  in  the  patent.  It  is  the  conveyance  by  Guyard 
to  him  of  the  right  which  gives  him  the  character  of  rep- 
resentative. What,  are  courts  to  recognize  the  mere  claim 
of  right  in  preference  to  the  actual  existence  of  a  right  es- 
tabhshed  by  legal  proofs  ?  I  trust  it  will  be  long  before 
such  a  principle  meets  a  sanction  in  a  court  of  justice ;  long 
before  so  wide  a  door  shall  be  thrown  open  to  invite  the 
entrance  of  fraud  and  imposition ;  glaring  fraud  upon  the 
rights  of  absent  parties,  and  gross  imposition  upon 
the  just  intentions  of  the  government.  This  *case  ['"^483] 
must  establish  a  principle,  the  consequences  and 
operation  of  which  must  reach  far  beyond  itself.  We  find 
no  error  in  the  decisions  of  the  circuit  court.  I  have  inten- 
tionally abstained  from  discussing  several  minor  questions 
which  the  affirmance  of  the  judgment  must  necessarily  de- 
cide against  the  appellant;  preferring  to  confine  the  opin- 
ion to  the  construction  of  the  act  of  congress,  and  the 
language  used  in  the  patent  issued  under  it,  that  our  judg- 
ment may  be  reviewed  unembarrassed  by  any  question  of 
jurisdiction. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 
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Isaac  Esmay  v.  Teuman  B.  Goiiton  et  aZ. 
Appeal  from  Henry. 

Specific  performance — Statute  of  frauds  —  Pleading — Evidence,— 
Where  a  bill  in  chancery  is  filed  to  enforce  a  specific  performance,  if 
the  statute  of  frauds  is  not  pleaded,  parol  evidence  is  admissible  to 
prove  the  contract.  ^ 

Same —  Contract  need  not  he  on  one  piece  of  paper. —  In  such  a  case  the 
contract  need  not  be  on  one  piece  of  paper,  nor  entered  into  at  the 
same  time.  Several  pieces  of  paper,  containing  the  whole  contract, 
may  be  connected,  to  show  the  parties,  property,  consideration  and 
terms. 

Same  —  Signature.  —  If  the  contract  is  mutual,  the  signature  of  the 
party  to  be  charged  with  the  specific  performance  is  suflB.cient,  without 
that  of  the  other  party.  ^ 

MiXDS  OF  PARTIES  MUST  CONCUR. — The  minds  of  che  conti-acting  par- 
ties must  concur  in  a  proposition  made ;  it  must  be  accepted  in  terms, 
K  there  is  any  change  or  modification  of  the  proposition,  it  becomes 
a  new  one,  and,  until  it  is  accepted,  there  is  no  agreement.^ 

Place  of  PAYiiENT. —  Where  there  is  not  a  place  of  jmyment  agreed  on, 
the  debtor  must  seek  the  creditor  at  his  domicile,  or  place  of  business, 
if  he  has  one. 

This  is  a  bill  in  chancery,  brought  by  Gorton  and  !N'egus, 
complainants,  against  Esmay,  defendant,  to  compel  the  spe-  • 
cilic  performance  of  a  contract  between  said  parties,  for 
the  sale  of  several  quarter  sections  of  land  in  Henry  county. 

The  biU  charges  that  Esmay,  who  resided  in  the  city  of 
Albany,  in  the  state  of  JS'ew  York,  on  the  1st  day  of  May, 
A.  D.  1854,  was  seized,  in  fee,  of  ten  quarter  sections  of  land 

Cited  :  Statute  of  frauds,  must  be  pleaded,  36  111.  174 ;  sufficiency  of 
contract,  oO  111.  .230.  Admissibility  of  parol  evidence,  55  111.  58.  Want 
of  mutuality,  how  waived,  59  111.  302.  When  case  is  taken  out  of  stat- 
ute of  frauds,  18  111.  255.  Writing  embodying  contract  must  show 
wliat,  18  lU.  256. 

» Ballingall  u.  Bradley,  16  111.  373;  Ludeke  v.  Sutherland,  87  111.  481. 
Proof  must  be  clear.  Galloway  v.  Garland,  104  111.  275 ;  Phoenix  Ins.  Co. 
V.  Rink,  110  111.  538. 

2FarweUt'.  Lowther,  ante,  252;  Estes  v.  Furlong,  59  111.  298;  Perkins- 
V.  Hadsell,  50  111.  216. 

3  Davidson  v.  Porter,  57  111.  300;  Mahon  v.  Daly,  70  111.  653;  Weaver 
V.  Weaver,  109  III.  225;  Nat.  Furnace  Co.  v.  Keystone  Manuf'g  Co,  110 
111.427;  Southerland  v.  Parkins,  75  111.  338. 
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W   in  Henry  county,  and  that,  on  or  about  that  date,  he  agreed 

r     to  sell  the  same  to  complainants. 

This  agreement,  on  the  part  of  Esmaj,  the  bill  charges, 
is  evidenced  by  certain  written  propositions  addressed  to 
complainants  through  M.  B.  Osborn,  his  agent,  and  which 
written  propositions  are  referred  to  in  the  bill,  and  made 
part  thereof. 

The  bill  sets  forth  that  complainants  accepted  the  written 
propositions  of  Esmay,  made  such  acceptance  known  to 
him  and  his   agent,  and  made  such  payment  and 
tender  of  payment  *for  the  lands,  to  Esmay's  agent,  [*484] 
Osborn,  as  the  written  proposals  called  for. 

By  the  answer  of  the  defendant,  and  by  the  testimony  of 
M.  B.  Osborn,  it  appears  that  Esmay  was  the  owner  of  the 
several  quarter  sections  of  land  in  Henry  county,  as  alleged 
in  the  bill,  and  that,  at  that  time,  and  long  previous,  Osborn 
Avas  his  agent  in  respect  to  said  lands,  for  the  purpose  of 
23aying  taxes  and  effecting  sales,  though  not  authorized  by 
power  of  attorney  to  make  deeds.  From  his  testimony  it  ap- 
pears that  the  complainants,  some  six  months  anterior  to  the 
1st  of  May,  1854,  applied  to  the  witness  and  agent,  Osborn. 
to  purchase  three  quarter  sections,  all  of  which  defendant 

I     owned  or  had  power  to  seU,  as  w^as  then  supposed.     This 

'  application  was,  by  Osborn,  communicated  by  letter  to  de- 
fendant, and,  while  awaiting  a  reply,  Osborn  went  to  ISTew 
York,  and,  at  defendant's  request,  called  on  him,  in  the  city 
of  Albany,  some  time  in  the  mouth  of  January,  1854.  The 
defendant,  at  this  interview  with  Osborn,  instructed  him  to 
sell  all  his  lands  in  Henry  county  at  |3  per  acre.  These 
terms  of  sale  Osborn,  on  his  return  to  Eock  Island,  about 
the  middle  of  February  following,  communicated  to  com- 
plainants, and  requested  them  to  examine  said  lands  (the 
ten  quarter  sections  in  question),  with  a  view  to  the  pur- 
chase of  the  whole.  At  his  request,  the  complainants  did 
so,  and,  after  such  examination,  offered  to  purchase  the 
lands  at  $3  per  acre,  one  quarter  down,  and  the  balance  iu 
one,  two  and  three  years.  Osborn  communicated  this  offer, 
by  letter,  to  the  defendant,  some  time  jDrevious  to  May,  1851. 
The  defendant,  in  his  reply,  by  letter,  to  his  agent,  did  not 
accept  complainants'  proposition  in  terms,  but  made  a  coun 
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ter  proposition,  modified  only  bv  exacting  from  them  to 
pay  the  taxes  on  the  land,  due  1st  of  December,  1853,  and 
amounting,  as  afterward  ascertained,  to  $62.79.  This  letter 
of  defendant,  addressed  to  the  agent,  Osborn,  containing 
such  modified  proposition  to  complainants,  was  received  by 
Osborn  some  time  between  the  1st  and  9th  days  of  May, 
1854-,  and  was  by  him  immediately  communicated  to  com- 
plainants, and  the  letter  shown  to  them,  that  they  might 
accept  or  reject  the  proposition  therein  contained.  The 
complainants  thereupon  at  once  accepted  the  proposal  of 
defendant,  as  contained  in  said  letter,  namely:  Complain- 
ants to  pay  the  last  years  taxes  on  said  land  (being  the 
taxes  due  1st  of  December,  1853),  $1,250  down;  balance, 
$3,000,  in  one,  two  and  three  years,  with  six  per  cent,  inter- 
est; complainants  to  give  note,  with  mortgage  on  the  land, 
to  secure  said  sum  of  $3,600,  and  interest;  and  the  papers 
all  to  bear  date  the  1st  day  of  May,  1854.  Defendant  also, 
in  said  letterj  inclosed  a  form  of  deed,  which  he  was 
[■^485]  willing  to  give,  the  like  '^of  which  he  agreed  to  for- 
ward to  his  said  agent,  properly  made  out,  acknowl- 
edged and  ready  for  record. 

It  also  appears  from  the  testimony  of  Osborn  that  the 
complainants,  immediately  after  the  defendant's  terms  of 
sale  became  known  to  them,  paid  to  the  agent,  Osborn,  the 
amount  of  the  taxes  referred  to  ($62.79),  and  took  his  re- 
ceipt therefor  as  such  agent,  which  receipt  is  referred  to  in 
the  testimony  of  Osborn.  The  taxes  on  the  land  had  been 
previously  paid  by  Osborn,  and  the  modified  proposal  of 
defendant  was  that  they  should  be  repaid  back  to  him. 

It  farther  appears  from  the  deposition  of  Osborn  that 
complainants,  in  said  month  of  May,  tendered  to  Osborn, 
as  agent  of  said  defendant,  $1,250,  as  and  for  a  payment 
on  said  land,  which  Osborn  decUned,  and  that  such  tender 
was  made  before  the  agent  received  any  intimation  of  de- 
fendant's intention  to  withdraw  his  proposition,  and  before 
he  was  apprised  of  defendant's  refusal  to  perform  his  con- 
tract. 

The  record  in  this  case  shows  that  the  complainants 
brought  the  sum  of  $1,250  into  court  upon  the  filing  of 
their  bill,  and  that  the  same  is  now  subject  to  its  order. 
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The  letter  from  Esraay  to  Osborn  is  as  follows : 

"  Albany, ,  1854. 

"Me.  M.  B.  Osboen: 

"  Dear  Sh'  —  I  have  ten  quarters,  in  all  one  thousand  six 
hundred  and  sixteen  and  sixty-one  one-hundredths  acres,  at 
$3  per  acre,  which  will  be  $4,850.  Now,  it  is  full  three 
years  since  we  talked  about  $3  per  acre,  and  six  months 
since  they  offered  $3  for  parts,  and  the  interest  would  have 
amounted  to  $100  in  the  meantime,  and  the  taxes  have  also 
come  against  it  since;  besides  they  want  one,  two  and 
three  years,  at  six  per  cent,  for  three-fourths,  instead  of  one 
and  two  j^ears  for  two-thirds,  which  makes  a  difference  of 
a  considerable  to  me,  and  therefore  I  wiU  make  it  as  fol- 
lows, viz. :  They  must  pay  you  the  last  year's  taxes  which 
you  have  paid,  about  $60,  and  $1,250  down,  balance  of 
$3,600  in  one,  two  and  three  years,  with  six  per  cent,  inter- 
est, and  3"ou  can  retain  $50  for  your  commission,  and  send 
me  $1,200  cash  and  the  mortgage  and  notes  for  the  $3,600. 
This,  I  think,  will  be  no  more  than  fair,  as  you  will  see  that 
the  balance  of  interest  is  much  against  me.  I  suppose  your 
commissions  are  about  one  per  cent.  This  is  w^hat  I  have 
paid  in  Ohio  and  in  Illinois.  I  have  sold  several  pieces,  but 
paid  nothing,  as  I  have  bargained  with  the  parties  them- 
selves. If  this  will  answer,  write  me  immediately,  and  I 
will  send  you  the  warranty  deed,  and  let  all  the  papers  be 
dated  May  1,  1854.  I  do  not  like  to  be  too  close,  but  I  am 
convinced  that  the  land  will  bring  $5  per  acre  within  two 
years  from  this  time.  I  will  do  my  best  to  get  Bulkley  to 
sell  his  two  quarters  at  same  price. 

"  Yours  with  respect,  Isaac  Esmay. 

"  P.  S.  If  they  wish,  I  will  try  and  get  Mr.  Griffin  to 
sell  his  also.  But  they  must  pay  for  mine  the  last  year's 
taxes  and  $4,800  besides,  $1,200  down,  balance  in  one,  two 
and  three  years,  six  per  cent,  interest.  I.  E." 

And  afterward,  at  the  April  term,  1856,  of  said  court,  the 
said  cause  came  on  to  be  heard  on  biU,  answer  and 
proofs.     *The  said  court,  Deuey,  judge,  thereupon,  [*486} 
at  the  next  term,  ordered  a  decree  to  be  made  therein 
in  favor  of  said  complainants  and  against  said  defendant, 
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from  which  final  decision  and  decree  the  said  defendant 
prayed  an  appeal  to  the  supreme  court. 

HoYNE,  Miller  and  Lewis,  for  appellant.  J.  J.  Beaedslet, 
for  appellees. 

SoATEs,  C.  J.  The  statute  of  frauds  not  being  pleaded  or 
set  up  in  the  answer,  no  question  arises  upon  the  admission 
of  parol  evidence  in  establishing  the  contract.  Kinsie  v. 
Penrose^  2  Scam.  R.  520 ;  Dyer  v.  Mai'tin  et  al.  4  id.  146 ; 
Tadeton  v.  Vietes,  1  Gilm.  R.  470 ;  Switzer  et  al.  v.  Skiles  et 
al.  3  id.  529. 

The  purchase  and  the  terms  of  sale  are  very  distinctly 
proven.  The  defendants  in  all  things,  as  far  as  they  could, 
have  complied  with  the  terms  by  pajdng  the  taxes  to  Os- 
born,  and  tendering  to  him,  for  plaintiff,  the  first  payment, 
amounting  to  $1,250 ;  and  this  has  been  maintained  by  a 
deposit  of  the  amount  in  court.  2  Bouvier  L.  Diet.  5,  70, 
"  Tender." 

Taking  the  objections  to  this  contract  in  detail,  we  find 
neither  sufficient  to  prevent  a  specific  enforcement  of  the 
agreement,  as  alleged.  The  contract  need  not  be  on  one 
piece  of  paper,  nor  entered  into  at  the  same  time  by  both 
parties.  It  will  be  sufficient  to  connect  the  several  pieces 
of  paper  containing  the  whole  of  the  contract,  and  which, 
when  connected,  show  the  parties,  property,  terms  and  con- 
sideration. JSIcConnellv.  Brillhart,  17  111.  R.  354;  2  Parsons, 
Cont.  298 ;  15  Vermont  R.  685 ;  3  Taunt.  R.  169. 

While  the  contract  must  be  mutual,  the  current  of  author- 
ities seems  to  settle  the  construction  of  the  statute  of  frauds 
as  only  requiring  the  signature  of  the  party  to  be  charged ; 
and  the  party  so  charged  on  bill  for  specific  performance 
mav  not  allege  the  want  of  the  signature  of  the  other  con- 
tracting  party.     2  Parsons  on  Cont.  290-1,  and  notes. 

But  no  question  can  arise  in  this  case  upon  the  want  of 
writing  or  signature  on  the  part  of  defendants,  as  plaintiff 
does  not  insist  on  the  statute ;  for  a  parol  contract  for  the 
sale  of  land  was  good  at  the  common  law,  and  when  ac- 
companied by  livery  of  seizin  was  a  good  conveyance  of 

estates  Iving  in  livery. 
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The  minds  of  the  contracting  parties  must  meet  upon 
the  terms.  Where  a  proposition  is  made  on  one  side,  it 
must  be  simply  and  fully  accepted  by  the  other.  Where  it 
is  submitted  in  and  sent  by  letter,  it  must  be  accepted 
as  sent,  within  the  *time  named,  if  any,  and  answered  [*4:87] 
as  required.  If  the  terms,  time  or  other  part  be 
changed  or  modified,  the  case  becomes  a  new  proposition, 
and,  until  simply  accepted,  there  is  no  agreement  or  mutual 
meeting  of  minds.  This  is  abundantly  established  b}' 
authorities.  Carr  v.  Duval  et  al.  14  Pet.  R.  77 ;  17  111.  E.. 
354;  3  John.  R.  534;  1  Paige  R.  434;  EUason  et  al.  v.  Ilen- 
shaw,  4  Wheat.  R.  225  (4  Cond.  R.  432);  Chit,  on  Cont.  12; 
2  Sim.  &  Stu.  ;R.  194  (1  Eng.  Ch.  R.  195);  9  Barn.  & 
Cress.  R.  561  (17  Eng.  C.  L.  R.  443) ;  4  Mees.  &  Welsby 
R.  155;  5  id.  535. 

In  the  strictest  sense,  we  think  defendants  have  estab- 
lished their  alleged  contract.  They  first  submitted  a  prop- 
osition, through  plaintiff's  agent,  Osborn,  which  plaintiff 
modified,  by  requiring  them  to  refund  to  Osborn  the  taxes 
advanced  for  plaintiff  for  the  year  past.  This  was  simply 
accepted,  and  these  taxes  refunded  within  a  reasonable 
time. 

In  reference  to  the  cash  in  hand,  we  think  the  tender 
fully  met  the  obligation  of  the  parties.  The  proposition 
Avas  to  deliver  a  deed  at  once  on  the  conclusion  of  the  pur- 
chase, and  take  back  a  mortgage  to  secure  the  remainder 
of  the  purchase  money.  Although  the  papers  were  to  be 
dated  the  1st  of  May,  the  cash  payment  was  due  on  the  de- 
livery and  exchange  of  deed,  mortgage  and  notes.  It  was 
plaintiff's  fault  that  this  was  not  done  by  the  1st  of  May. 
The  tender  m  advance  of  offer  to  deliver  the  deed,  or  re- 
fusal to  proceed  with  the  sale,  was  made  within  a  reasonable 
time  after  the  contract  was  concluded. 

Again,  objections  are  made  to  the  form  of  deed  sent  to 
be  executed,  and  to  making  payments  due  at  Rock  Island 
bank,  instead  of  Albany,  plaintiff's  residence. 

A  form  was  submitted  with  the  proposition,  as  a  sugges- 
tion of  what  would  be  appropriate  and  suflBcient,  rather 
than  as  part  of  the  terms.  In  simply  accepting  the  terms, 
we  do  not  understand  this  precise  form  of  deed  w^as  agreed 
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to.  The  plaintiff's  agent  sent  a  form  of  deed  and  mortgage, 
pa^'able  at  Eock  Island,  Avitli  tlie  view  of  executing  the 
details  of  tlie  contract,  and  not  as  a  new  proposition  or 
alteration  of  the  old.  So  we  understand  the  evidence.  If 
plaintiff  was  not  satisfied  with  the  details  proposed,  he 
should  have  executed  and  sent  a  sufficient  deed,  such  as  he 
had  suggested  with  his  proposition,  with  instructions  to 
deliver  it  when  defendants  would  pay  the  cash,  and  deliver 
notes  and  mortgage,  payable  at  Albany.  This  he  has  not 
done,  but  simply  refused  to  proceed.  "We  agree  that,  where 
no  place  of  payment  is  agreed  on,  the  debtor  must  seek 
the  creditor  at  his  domicile,  or  usual  place  of  business, 
if  he  have  either.     See  5  Maine  E.  192,  Bixby''s  ExWs  v. 

Whitney. 
[*488]       "Lastly,  objection  is  made  that  Osborn  was  to  ac- 
cept, for  his  commissions  on  his  agency  in  the  sale, 
the  sum  of  $50,  which  he  refuses  to  do. 

This  proposition  to  the  agent  was  part  of  the  same  letter 
containing  the  proposition  to  defendants,  but  was  no  part 
of  the  proposition  itself. 

These  defendants  had  nothing  to  do  with  the  settlement 
of  the  agent's  services.  If  plaintiff  really  intended  to  make 
that  settlement  a  part  of  the  proposition,  he  has  failed  to  so 
word  it.     He  may  not  now  attach  it  by  construction. 

Decree  affirmed. 


The    Galena    &    Chicago   Union  Eailboad    Company    v. 

William  G.  Eae  et  al. 

Appeal  from  Winnebago. 

Action  against  railway  company  for  refusal  and  delay  in  car- 
rying freight  —  Duties  and  liability  of  carriers. — Railroad  com- 
panies, as  common  caiTiers,  must  furnish  reasonable  and  ordinary 
facilities  for  transi:)ortation,  such  as  will  meet  the  ordinary  demands 
of  the  public ;  Ijut  they  are  not  bound  to  provide  in  advance  for  or 
anticipate  an  unusual  influx  of  freight,  i 

Cited  :  Lien  for  transportation  charges,  55  111.  149.  Carrier,  when  ex- 
cusable for  refusing  to  carry,  64  III.  138;  10  Bradw.  303.  Measure  of 
damages,  G6  111.  237. 

*  An  acceptance  of  freight  for  transportation,  with  knowledge  of  the 
control  of  the  road  by  military  authorities,  is  within  the  rule.    Phelps  v. 
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An  honest  and  fail-  effort  to  aid  the  public  in  the  prosecution  of  business, 
by  furnishing  such  facilities  as  are  best  calculated  for  that  purpose,  is 
„  required  of  railroad  companies;  but  if  they  shall,  from  a  pressiog 
cause,  take  grain  from  wagons  or  boats,  while  grain  remained  for 
shipment  in  private  warehouses,  acting  in  good  faith,  and  without 
pai'tiality  or  oppression,  they  will  not  thereby  incur  liability. 

Sasie  —  Fraud  and  negligence  of  servants  of  railway  company  —  Pref- 
erence to  shipxiers. — A  railroad  company  will  be  liable  for  fraud  or 
negligence  of  its  servants,  in  the  course  of  their  employment ;  and  if 
such  servants,  by  reason  of  bribes  or  other  improper  motives,  give 
preference  to  one  person  over  another,  the  company  may  be  held  lia- 
ble for  damage  and  injuries  thereby  sustained. 

Such  company  must  use  proper  diligence  in  the  transportation  of  freight, 
or  answer  in  damage,  unless  it  can  discharge  itself  by  a  proper  excuse 
for  the  delay.  Eaih-oad  companies  must  receive  freight  according  to 
their  usage  and  custom ;  and  if  a  company  has  been  used  to  run  cai's 
upon  a  side  track  to  a  private  warehouse  to  receive  freight,  a  readiness 
to  deliver  freight  at  such  warehouse  would  impose  on  the  company 
the  duty  to  take  the  freight  therefrom. 

TE^^)ER  OF  PAY  FOR  FREIGHT. — A  tender  or  readiness  to  pay  freight 
should  be  proved  in  an  action  against  the  company  for  non-ti'anspor- 
tation  or  delay  in  transportation. 

Lien  for  freight. —  A  company  has  a  Uen  for  freight  charges,  and  can 
withhold  the  delivery  until  payment.  ^ 

DEiHiiJXD  OF  PREPAYMENT. — Prepayment  of  freight  maybe  demanded; 
but,  in  omitting  such  demand,  a  company  would  be  bound  to  trans- 
port freight  according  to  its  custom,  and  slight  evidence  of  a  willing- 
ness to  pay  will  be  sufficient. 

DAiL\GES  —  Failure  to  deliver  in  reasonable  time. — If  grain  was  not 
delivered  at  its  destination  in  a  reasonable  time,  for  any  fault  of  the 
common  carriers,  the  measure  of  damages  is  the  difference  in  the 
value  of  the  gi-aiu  at  such  destination  when  it  was,  in  fact,  delivered, 
and  when  it  should  have  been,  in  the  usual  course  of  transportation,  2 

I.  C.  R.  R.  94  111.  548.  See  lU.  C.  R.  R.  v.  Smyser,  38  111.  355.  But  the 
carrier  is  not  bound  to  accept  for  ti'ansportation,  knowing  the  freight 
can  not  be  cariied  safely  and  without  uni-easonable  delay.  I.  C.  R.  R. 
V.  Cobb,  64  111.  128.  See  M.  D.  T.  Co.  v.  Thielbin,  86  111.  71 ;  T.  W.  &  W. 
R.  R.  v.  Lockhart,  71  111.  627.  Charging  cartage  constitutes  contract. 
Cahn  V.  M.  C.  R.  R.  71  lU.  96.  Shipment  of  cattle.  C.  &  A.  R.  R.  v. 
Eriekson,  91  111.  613;  St.  L.  etc.  R'y  v.  Dorman,  72  lU.  504;  I.  B.  &  W. 
R'y  V.  Strain,  81  111.  504 ;  McCollom  v.  I.  &  St.  L.  R,  R.  94  lU.  534 ;  T. 
W.  &  W.  R'y  Co.  V.  Thompson,  71  111.  434. 

1 U.  S.  Ex.  Co.  V.  Haines,  67  lU.  137. 

2  Compensatory  damages  alone  are  recoverable.  T.  W.  &  W.  R^y  v. 
Roberts,  71  111.  540;  Northern  Trans.  Co.  v.  McClary,  66  lU.  233;  I.  C. 
R.  R.  v.  Cobb,  72  111.  148;  Kitzinger  v.  Sanborn,  70  111.  146;  C.  B.  &  Q. 
R.  R.  v.  Hale,  83  lU.  360;  N.  T.  Co.  v.  McClary.  66  lU.  233. 
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S\yTE  —  I\ef  used  to  carry  freight. —  If  the  company  wi-ongfuUy  refused 
to  cany,  the  measure  of  damage  is  the  difference  in  the  price  between 
the  two  points  of  sliipment  and  destination,  when,  if  carried,  it  should 
have  reached  its  destination,  and  its  value  at  the  place  whence  it 
should  have  been  taken,  including  the  necessary  expense  of  storage, 
deterioration,  etc.,  deducting  the  reasonable  expense  of  transporta- 
tion. 

[*4S9]       *The  statement  of  the  case  in  the  opinion  of  the 
court  is  sufficient  to  a  proper  understanding  of  the 
questions  decided.     The  proof  is  too  vokiniinous  for  publi- 
cation here,  and  would  not  be  instructive. 

J.  Loop  and  E.  Peck,  for  appellant.  J.  A.  Wight  and 
Gloveb  and  Cook,  for  appellee. 

Skinner,  J.  This  Tvas  an  action  on  the  case  against  the 
railroad  company,  as  common  carriers,  for  refusal  to  carry, 
and  for  delay  in  carrying,  the  grain  of  the  plaintiff  below 
from  Kockford  to  Chicago.  The  cause  was  tried  by  jury, 
who  returned  a  verdict  of  $4,950  against  the  company, 
upon  which  the  court  rendered  judgment,  refusing  to  grant 
a  new  trial. 

The  evidence  is  very  voluminous,  and,  in  the  opinion  of 
the  court,  is  insufficient  to  sustain  ja  verdict  for  the  amount 
found. 

The  instructions  in  the  record,  and  involved  in  the  assign- 
ments of  error,  are  seventeen  in  number,  and  a  critical 
examination  of  each  in  our  opinion  Avould  embrace  almost 
the  entire  law  relating  to  common  carriers.  This  court  is 
under  no  obligation  to  write  a  treatise  upon  this  branch  of 
the  law,  nor  was  the  court  below  bound  to  act  upon  instruc- 
tions not  necessary  to  enlighten  the  jury  of  the  law  arising 
upon  the  evidence  properly  before  them. 

As  the  cause  will  be  again  for  trial,  we  will  state  those 
rules  of  law  in  controversy  which  are  material  to  the  case 
made  by  the  record. 

The  evidence  shows  that  the  company  had  the  necessary 
means  and  facilities  for  transporting  with  dispatch  the 
amount  of  freight  ordinarily  for  carriage,  and  that  at  the 
period  when  the  wrong  is  charged  to  have  been  committed 
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there  was  an  unusual  and  extraordinary  quantity  of  grain 
for  shipment,  owing  to  the  great  harvest  of  that  year  and 
want  of  facilities  for  storage  in  the  country.  In  this  re- 
spect the  company  was  not  in  default,  in  regard  to  that  duty 
it  owed  the  pubhc,  of  affording  reasonable  facilities  for  the 
transportation  of  freight.  Neither  tlie  common  law  nor  the 
statute  requires  anj'thing  more  than  that  the  company  shall 
furnish  reasonable  and  ordinary  facilities  of  transporta- 
tion —  such  as  are  adapted  to  its  mode  of  conveyance,  and 
will  meet  the  ordinary  demands  of  the  public.  The  com- 
pany was  not  bound  to  provide  in  advance  for  or  antici- 
pate extraordinary  occasions,  or  an  unusual  influx  of  freight 
to  the  road.  Wibert  v.  New  York  <&  Erie  Ilailroad  Coni- 
2?ani/,  19  Barbour's  S.  E.  36;  Statutes  1856,  p.  1070. 

■^Corporations  for  carrying  are  created  for  the  [-490] 
public  good,  and  powers  and  privileges  are  given 
them  in  consideration  of  the  benefits  they  are  expected  to 
confer  upon  the  public.  Their  obligations  to  the  public  re- 
quire the  use  of  their  facilities  fairly,  and  in  such  manner 
as  is  best  calculated,  in  the  prosecution  of  their  business,  to 
afford  the  largest  public  benefit.  An  honest  and  fair  en- 
deavor, in  the  course  of  their  legitimate  enterprise,  to  accom- 
plish this  is  all  that  can  be  legally  required  of  them. 

If,  by  reason  of  the  condition  of  the  country  and  the  pe- 
culiar occasion  —  an  unusual  quantity  of  grain  on  the  line 
for  shipment,  a  want  of  means  in  the  country  of  storing  it, 
or  other  pressing  cause  —  the  company  took  grain  from 
wagons  or  from  boats  from  Oregon,  while  grain  remained 
in  private  warehouses  for  shipment,  and  in  so  doing  acted 
in  good  faith,  intending  to  afford  the  largest  public  accom- 
modation, and  not  from  motives  of  partiality  or  oppression, 
it  has  not  thereby  incurred  legal  liability.  If  the  plaintiff 
below  has,  in  consequence  of  an  extraordinary  occasion  or 
of  the  public  necessities,  and  not  from  the  wrong  of  tiie 
company,  sustained  a  loss,  he  must  be  content  that  his  loss 
is  suffered  for  the  public  good. 

The  company  is  liable  for  the  frauds  and  negligence  of 

its  agents  and  emploj'^ees  in  the  course  of  their  employment ; 

and  if  those  in  charge  of  the  company's  cars  whose  duty  it 

was  to  assign  or  give  them  out  to  be  loaded  with  grain, 
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through  briber}^,  or  from  motives  of  partiality  or  oppression, 
gave  them  to  persons,  by  the  course  and.  usage  of  the  com- 
pany, or,  in  fact,  not  rightfully  entitled  to  them,  and 
thereby  deprived  the  plaintiff  below  of  the  facilities  of  ship- 
ping his  grain  he  should  have  had,  he  is  entitled  to  such 
damages  as  he  may  have  sustained  therefrom.  1  Salkeld 
E.  2S2;  2  id.  4i0;  Story  on  Agency,  sees.  139,  453;  Par- 
sons on  Cont.  62,  63. 

The  compan}^  was  bound  to  use  due  diligence  in  carrying 
the  grain  taken  to  the  place  of  destination ;  and  if  for  want 
of  such  diligence  the  grain  taken  was  not  carried  and  de- 
livered at  Chicago  in  the  usual  and  reasonable  time,  the 
company  is  liable  for  the  damages  thereby  sustained ;  and 
if  unreasonable  delay  is  shown,  the  company,  to  discharge 
itself,  must  show  a  reasonable  excuse,  arising  from  accident 
or  other  cause  not  the  consequence  of  negligence.  Parsons 
V.  Hardy,  14  Wend.  E.  216;  Dow  and  Gary  v.  Cohh,  12 
Barbour's  S.  C.  E.  310 ;  Story  on  Bailment,  sec.  509. 

The  company  was  bound  to  receive  the  grain  of  the 
plaintiff  according  to  its  custom  and  usage;  and  if  that 
usage  was  to  run  their  cars  upon  a  side  track  to  private 
warehouses,  and  there  receive  grain  in  the  cars,  a  tender 
accordingly,  or  notice  and  readiness  so  to  deliver, 
[*491]  would  impose  obligation  on  the  ^company  to  take 
and  carry  the  grain.  Having  adopted  this  mode, 
the  compan}^  could  not  capriciously  require  that  the  grain 
should  be  delivered  in  a  different  manner,  or  at  a  different 
place.  Merriam  v.  Hartford  c&  ISTeio  Haven  Railroad  Com- 
pany, 20  Conn.  E.  354 ;  Fulton  Insurance  Company  v.  Miller, 
23  Ala.  E.  420;  Dixon  v.  Dunham,  14  111.  E.  324. 

It  was  incumbent  on  the  plaintiff  below  to  prove  a  tender 
of  the  customary  price  of  carrj^ing  the  grain  offered  to  be 
shipped,  or  a  readiness  and  willingness  to  pay  according  to 
the  course  and  usage  of  the  company  in  such  case.  The 
company  should  have  a  lien  upon  the  grain  carried  for  rea- 
sonable charges,  and  could  withhold  the  same  from  deliveiy 
until  paid.  A  readiness  and  willingness  to  pay  the  reason- 
able charges  for  carrying,  according  to  the  usage  of  the 
compan\%  would  be  sufficient  to  impose  the  obligation  to 
carry,  unless  the  company  required  prepayment,  and  then 
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the  plaintiff  would  be  required  to  offer  and  be  ready  to  pay 
accordingly.  Slight  evidence,  however,  of  readiness  and 
willingness  to  pay  would  be  sufficient,  and  they  may  be 
presumed  or  inferred  from  surrounding  circumstances  tend- 
ing to  raise  such  presumption.  Story  on  Bailments,  sec. 
508;  Angell  &  Ames  on  Carriers,  sec.  124;  Parsons  on 
Cont.  548;  Hough  v.  Itawson,  17  111.  R.  588. 

The  measure  of  damages  in  this  case  we  regard  as  settled 
by  the  case  of  The  Sangamon  &  Morgan  Railroad  Company 
V.  Henry,  14  lU.  E,.  156.  If  the  grain  shipped  was  not  de- 
livered in  Chicago  in  reasonable  time,  for  any  fault  of  the 
company,  the  measure  of  damages  is  the  difference  in  the 
value  of  the  grain,  at  Chicago,  when  it  was,  in  fact,  deliv- 
ered, and  when  it  should  have  been,  in  the  usual  course  of 
transportation,  delivered  there.  If  the  company  vfrong- 
f ully  refused  to  carry  the  grain,  the  measure  of  damages  is 
the  difference  between  the  value  at  Chicago  when,  if  car- 
ried, it  should  have  reached  there,  and  its  value,  at  such 
time,  at  the  place  whence  it  should  have  been  taken,  includ- 
ing the  necessary  expense  of  storage  and  deterioration,  and 
the  like,  accruing  by  reason  of  its  detention,  and  deducting 
the  reasonable  expense  of  transportation.  Green  v.  StaddeUy 
11  111.  R.  613. 

There  is  no  proof  in  the  case  that  the  grain  was  lost  or 
damaged  by  being  detained  at  Rockford,  and  the  jury, 
probably,  based  their  verdict  upon  the  hypothesis  that  the 
company  was  bound  to  be  ready,  at  all  events,  to  carry 
whatever  amount  of  freight  was  for  transportation,  and 
when  required. 
.  Judgment  reversed  and  cause  remanded. 

Jxidgment  reversed. 


*Thomas  Gokdeeb  v.  Geoege  S.  Downing.     [*492] 
Ajppeal  from  Bureau. 

Deed — Mistake  in  laio — When  equity  loill  not  correct. —  Equity  will 
not  cori'ect  or  reform  a  deed,  where  there  is  a  mistake  in  law  as  to  the 
effect  of  the  language  used  by  the  parties,  in  the  absence  of  fraud, 
and  where  there  is  no  mixture  of  oppressive  abuse  of  confidence  or 
surprise  in  matters  of  fact. 

See  Ruffner  v.  McConnel,  17  111.  212,  note.  " 
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The  facts  of  this  case  are  presented  in  the  opinion  of  the 
court.  At  April  term,  1856,  of  the  Bureau  circuit  court,  it 
was  decreed  that  Downing's  deed  to  Gordere  should  be  set 
•aside  and  vacated,  and  that  Downing  convey  to  Gordere  by 
a  quitclaim  deed. 

Glover  and  Cook,  for  appellant,  O.  C.  Gray,  for  ap- 
pellee. 

Skinner,  J.  This  was  a  bill  in  equity  to  reform  a  deed 
for  the  conveyance  of  land,  containing  covenants  of  inde- 
feasible title. 

The  evidence  shows  an  agreement  for  sale  of  the  land ; 
that  the  complainant,  the  vendor,  doubted  his  title  and  so 
.  advised  the  purchaser,  the  defendant ;  that  the  parties  went 
to  a  justice  of  the  peace  for  the  purpose  of  execution  and 
acknowledgment  of  the  conveyance,  and  the  complainaut 
declined  making  a  deed  with  the  covenant  of  title,  and  di- 
rected the  justice  to  prepare  a  quitclaim  deed  for  execu- 
tion; that  the  justice  took  a  printed  form  for  a  deed  of 
general  warranty,  and  tilled  it  up,  striking  out  the  words 
"''  warrant  and  defend,"  and  leaving  language  in  the  deed, 
.preceding  these  words,  which  amounts,  in  law,  to  a  covenant 
of  title  ill  fee;  that  the  justice  tlien  informed  the  parties 
that  the  deed  so  altered  was  the  same  in  effect  as  a  quit- 
claim deed ;  that  both  parties  then  read  the  deed  over,  ex- 
pressed themselves  satisfied  with  it,  and  the  complainant 
executed  and  delivered  it. 

There  is  no  ground  of  fraud  in  the  bill  or  proofs,  or  of 
mistake  of  fact ;  but  it  plainly  appears  that  the  parties  and 
the  justice  were  mistaken  in  the  legal  effect  of  the  deed. 

Each  party  for  himself  read  the  deed  and  is  presumed  to 
have  known  the  language  it  contained;  but  the  legal  effect 
of  that  language  is  different  from  what  they  understood  it 
to  be  or  intended.  They  knew  the  facts,  the  parties  to  the 
deed,  the  consideration,  the  description  of  the  land ;  they 
knew  what  words  of  covenant  were  stricken  out  of,  and 
what  remained  in,  the  deed;  but  they  were  mistaken  in  the 
law,  in  the  legal  consequence  of  retaining  those  Avords  in 
-the  deed. 
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*Tliis  was  a  mistake  of  law,  in  the  legal  effect  of  [*4:93J. 

the  language  used  and  adopted  by  the  parties,  which, 

in  the  absence  of  fraud,  and  where  there  is  no  mixture; 

of  oppression,  confidence   abused,  or  surprise   in  matters 

of  fact,  equity  will  not  relieve  against.    This  rule  is  too  welt 

settled  to  admit  of  argument.     Story's  Eq.  Jur.  sees.  113^ 

114  and  116 ;  Broadwell  v.  Broadwell,  1  Gilm.  E..  599 ;  Beebe^ 

V.  Swartwout,  3  id,  162;  Shafer  v.  Davis,  13  111.  E.  395;. 

Coffing  V.  Taylor,  16  id.  459;  Buff  tier  v.  MGConnel,  lY  id^ 

212;  Hunt  v.  Rhodes,  1  Peters'  E.  1. 

Decree  reversed. 


"William  W.  Low  v.  "William  J.  Getty. 
A])peal  from  Marshall. 

Where  pleas  ai-e  held  sufficient,  it  is  not  erroneous  for  the  court  to  give 
instructions  to  the  jury  involving  the  questions  presented  by  the  jjleas^ 

It  is  alleged  by  the  appellant  that  the  pleas  are  badl 
because  they  show  no  sufficient  consideration  to  support  the- 
contract  set  up  in  the  pleas.  The  case  shows  that  defendant 
had  contracted  to  deliver  to  plaintiff  corn,  at  the  mouth  of 
Sandv,  or  at  Fenn's  warehouse  in  Lacon,  in  case  anything- 
should  happen  that  plaintiff  could  not  get  a  boat  to  take 
the  corn  from  Sandy.  The  pleas  aver  that,  before  the  time^ 
of  delivery  under  the  first  contract,  a  subsequent  contract, 
was  made,  by  which,  in  consideration  that  the  defendant/ 
then  and  there  agreed  with  the  plaintiff,  at  his  request,  that, 
defendant  would  not  shell  or  thresh  said  corn  until  plaintiff 
should  furnish  sacks  to  sack  said  corn,  the  plaintiff  agreed' 
with  the  defendants  that  they  need  not  and  should  not  bfe 
required  to  deliver  said  corn  until  plaintiff  should  furnish 
sacks  to  sack  the  corn,  and  direct  the  defendant  when  to 
deliver  the  corn  when  so  sacked,  and  that  he  would  deliver 
the  sacks  and  direct  Avhere  the  corn  should  be  delivered  on. 
or  before  the  1st  of  August,  a.  d.  1819. 

There  was  a  trial  by  jury  at  April  term,  1856,  of  the  Mar- 
shall circuit  court,  IIollister,  judge,  presiding,  and  a  ver- 
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diet  and  judgment  for  the  defendant.     The  plaintiff  below 
brins-s  the  cause  to  this  court. 

Is.  H.  PuKPLE,  for  appellant.  Glovee  and  Cook,  for  ap- 
pellee. 

[*49J:]  *Caton,  J.  The  only  difference  between  this  case 
and  that  of  Zow  v.  Forhs,  decided  at  this  term,  is 
that  in  that  case  the  pleas  were  admitted  to  be  true  by  the 
demurrer,  which  we  held  to  have  been  properly  overruled ; 
whereas  here,  issues  were  taken  on  the  pleas,  which  the 
jury  have  found  to  be  true  by  their  verdict.  The  pleas 
being  held  sufficient,  there  is  no  pretense  that  the  instruc- 
tions given  to  the  jury  were  not  proper,  for  they  involve 
really  the  same  questions.  The  pleas  being  sustained,  the 
instructions  were  correct. 

I  have  more  serious  doubts  about  sustaining  this  verdict 
on  account  of  the  weakness  of  the  proof.  While  there  is 
proof  from  which  the  jury  might  infer  such  a  parol  con- 
tract as  is  alleged  in  the  pleas,  I  confess  I  should  have  been 
better  satisfied  with  a  verdict  the  other  way.  Still  the  court 
is  of  opinion  that  it  is  not  such  a  case  of  the  want  of  proof 
as  to  require  this  court  to  disturb  a  verdict  which  has  met 
the  approval  of  the  judge  who  tried  the  cause. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Chicago  &  Aukoea  Raileoad  Company  v.  Josiah  D. 

Dunning. 

Error  to  Kane. 

Witness  —  Duty  to  obey  suhpoina. —  A  witness  is  bound  to  obey  a  sub- 
poena whenever  it  comes  to  him ;  no  matter  whether  served  by  an 
officer  or  person  not  an  officer,  or  if  sent  to  him  by  mail. 

Service  of  subpoena. —  If  a  subpoena  is  served  by  an  officer  to  whom 
the  statute  allows  fees  for  the  service,  the  fees  may  be  taxed  as  costs ; 
but  when  served  by  a  person  not  an  officer,  fees  wiU  not  be  allowed  or 
taxpfl. 

A  sheriff  may  appoint  a  deputy,  who  is  not  a  party  to  the  suit,  to  make 
service  of  a  subpoena,  who  will  be  allowed  fees. 

Sheriff  fees. — A  sheriff  will  not  be  allowed  fees  for  serving  a  sub- 
poena in  his  own  cause. 
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An  agreement,  as  follows,  was  filed  in  this  cause  in  the 
Kane  circuit  court,  I.  G.  "Wilson,  judge,  at  May  term,  1855 : 

"J.  D.  Dunning 

V. 

"Chicago  &  Aueoba  R.  R.  Co. 

"  It  is  agreed  by  the  parties  to  this  suit  that  the  same  be 
dismissed  at  the  defendant's  costs,  to  be  taxed  by  the  court, 
the  plaintiff  having  received  full  satisfaction  for  all  dam- 
ages in  said  suit.     May  14,  1855. 

"W.  B.  Plato, 
"  Attornev  for  defendant." 

*0n  the  same  day  judgment  was  rendered  for  ["495] 
plaintiff  for  his  costs,  to  be  taxed  by  the  court. 

From  the  bill  of  exceptions  it  appears  that  the  clerk  in 
the  court  below  taxed  the  bill  of  costs  in  said  suit,  amount- 
ing in  all  to  the  sum  of  $80.T1,  and  among  other  items 
allowed  the  plaintiff  fees  for  serving  subpoenas  on  his  own 
witnesses. 

Defendant,  by  his  counsel,  moved  tl\e  court  to  retax  the 
costs  in  said  cause,  which  motion  was  overruled  by  the 
court,  to  Avhich  decision  of  the  court  the  defendant  then 
and  there  excepted,  and  prayed  an  appeal,  which  was. 
allowed  and  duly  taken. 

On  the  hearing  of  the  apph cation  to  retax  the  costs,  the 
defendant  introduced  the  bill  of  costs,  taxed  by  the  clerk, 
and  objected  to  the  fees,  amounting  in  all  to  $41.11,  allowed 
to  the  plaintiff  therein  for  serving  subpoenas  himself,  as 
deputy  sheriff,  on  his  own  Avitnesses. 

It  appears  that  the  plaintiff  was  deputed  by  the  sheriff  to 
serve  the  subpoenas,  but  was  not  a  regularly  appointed 
deputy  sheriff ;  that  he  was  not  a  sworn  officer;  that  he 
gave  no  bail  as  deputy  sheriff ;  and  that  he  was  the  plaintiff 
in  the  suit ;  all  which  facts  were  admitted  to  be  true  by  the 
plaintiff  m  the  court  below.  That  the  said  deputations 
were  made  for  the  reason  that  the  sheriff  was  unable  in 
person  to  serve  said  subpoenas;  that  prior  to  the  service 
of  two  of  these  subpoenas  for  which  plaintiff  is  allowed 
fees,  the  depositions  of  two  of  the  witnesses  had  been  taken ; 
that  the  court  affirmed  the  taxation  of  the  clerk,  and  re- 
fused to  retax  the  costs  and  to  strike  out  the  fees  allowed 
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the  plaintiff  as  deputy  sheriff,  to  which  decision  the  defend- 
ant, by  his  counsel,  at  the  time  excepted, 

J.  M.  "Walker  and  TV.  B.  Plato,  for  plaintiff  in  error. 
T.  L.  Dickey,  for  defendant  in  error. 

Caton,  J.  Properly,  a  subpoena  should  be  directed  to 
the  witness  and  not  to  the  sheriff,  as  is  generally  the  case 
with  process  issued  out  of  a  court,  and  the  witness  is  bound 
to  obey  it  whenever  it  comes  to  his  hands ;  no  matter  oy 
what  means.  It  may  be  served  upon  him  by  the  sheriff,  or 
the  party,  or  any  private  person,  or  may  be  even  sent  by 
mail,  and  as  the  command  is  to  the  witness,  he  is  bound  to 
obey  it,  whenever  he  receives  that  command.  When  the- 
subpoena  is  served  by  the  sheriff,  the  statute  allows  him 
fees,  but  none  are  allowed  to  the  party  or  other  private  per- 
son by  the  statute,  and,  consequently,  no  fees  are  collectible 
as  costs ;  for  it  is  only  by  force  of  the  statute  that  any  costs 

can  be  collected  by  the  successful  of  the  unsuccess- 
[*496]  f  ul  party.    The  sheriff  may,  no  doubt,  *make  a  deputy 

to  serve  a  subpoena  as  well  as  other  process,  for 
whose  services  he  is  entitled  to  fees,  the  same  as  if  he  had 
done  the  service  in  person.  Here  Dunning  was  not  a  deputy 
sheriff,  nor  indeed  could  he  be,  for  the  purpose  of  serving 
these  subpoenas,  for  he  was  a  party  to  the  action,  and  no  one 
can  act  as  sheriff  or  deputy  sheriff  in  his  own  cause.  Even 
if  the  sheriff  himself  should  serve  a  subpoena  in  his  own 
cause,  he  Avould  have  to  do  it  in  his  individual  and  not  in 
his  official  capacity ;  and  would  not  be  entitled  to  fees  for 
such  service.  The  court  erred  in  approving  the  taxation  of 
costs  by  the  clerk  for  the  service  of  the  subpoenas  by  the 
]iarty. 

The  judgment  must  be  reversed  and  a  retaxation  of  costs 
ordered. 

Judgment  reversed. 
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Hekrt  Panton  v.  Hiram  1!^okton  et  al. 
Error  to  Will. 

Obstruction  of  flow  of  water  to  mill — Parties  liable  for  consc' 
quences  of  obstruetion  —  Evidence. —  It  is  erroneous,  in  an  action  on 
the  case  for  obstructing  tlie  flow  of  water  to  a  mill,  and  for  filling  the 
stream  with  corn  cobs,  so  as  to  injui-e  the  use  of  the  mill,  to  exclude 
such  testimony  from  the  jury  as  tends  to  prove  the  fact  complained 
of.  The  law  will  presume  that  parties  have  knowledge  of  the  action 
of  currents  of  water,  and  the  power  of  gravitation ;  and  they  will  be 
held  responsible  for  consequences  and  injuries  resulting  to  others  from 
tJie  known  action  of  laws  of  matter,  in  combination  with  the  action 
of  individuals,  producing  injui'ies. 

If  a  party  fiUs  a  stream,  above  the  miU  of  another,  with  such  substance 
as  he  knows  will  float  into  the  mill  race  and  impair  the  usefulness  of 
the  mill,  he  will  be  held  answerable  in  an  action  on  the  case  for  the 
damage  consequent  upon  the  act. 

The  plaintiff  sued  defendants  in  the  Will  circuit  court  in 
case.  The  declaration  contained  two  counts ;  the  first  alleg- 
ing that  the  plaintiff  was  possessed  of  a  flouring  mill  in 
AVill  county ;  that  the  defendants,  on  the  1st  day  of  May, 
1853,  and  on  divers  other  days,  obstructed  and  diverted  the 
water  of  the  stream  on  which  said  mill  was  situated,  by 
which  plaintiff  was  injured. 

The  second  count  alleges  that  plaintiff  was  possessed  of 
lots  3, 4  and  5,  block  83,  in  West  Lockport ;  and  also  of  a  part 
of  the  west  fraction  of  the  southeast  quarter  of  section  22, 
town  36  north,  range  10  east ;  that  he  was  also  possessed  of 
the  mills,  dams,  races  and  other  fixtures  thereto  belonging ; 
that  plaintiff  had  the  right  to  enjoy  and  have  the  benefit  of 
a  certain  stream  or  water-course  in  Will  county,  for 
the  purpose  of  "^"supplying  said  mills  with  water;  [*497J 
that  defendants,  to  prevent  plaintiff  from  running 
said  mills,  on  the  1st  day  of  May,  1853,  unlawfully  depos- 
ited in  said  stream  one  hundred  thousand  bushels  of  corn 
cobs,  and  thereby  filled  up  the  bed  of  said  stream  and  mill 
race,  and  prevented  the  water  from  running  in  its  usual 
course  to  said  mill.     Damages,  $1,500. 

The  defendants  filed  the  general  issue  and  two  special 
pleas. 

Cited:  90111.  344. 
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There  was  a  trial  by  jury  at  December  term  of  the  Will 
circuit  court,  Haxdall,  judge,  presiding. 

William  Gooding  states  that  he  resided  at  Lockport,  Will 
county,  since  1836;  knew  parties;  knew  Lockport  mills; 
that  Norton's  mills  were  from  one  hundred  to  one  hundred 
and  sixty  rods  from  plaintiff's  mill;  plaintiff's  mill  is  on  the 
Des  Plaines  river,  below  defendants' ;  defendants'  mills  on 
the  canal  basin  in  the  village  of  Lockport;  plaintiff  in  pos- 
session of  mill  in  the  summer  of  1853. 

Defendants  had  a  corn -shelling  machine  attached  to  their 
mill ;  it  was  erected  over,  or  close  by  the  side  of,  the  tail 
race,  and  below  the  machinery  of  the  mill,  and  between 
that  and  the  river ;  from  location  of  shelling  machine,  thmk 
cobs  would  fall  into  or  near  the  race ;  think  they  would  re- 
■quire  moving  to  get  them  into  the  tail  race. 

Cross-examined:  Saw-mill  dam  and  race  were  built  in 
1836 ;  cost  of  mill  from  |20,000  to  $25,000,  exclusive  of  land ; 
that  from  the  main  channel  of  river  there  were  thirty  or 
forty  rods  of  artificial  race,  made  through  a  natural  depres- 
sion; defendants  began  the  erection  of  their  mill  in  1852  — 
completed  it  in  spring  of  1853 ;  defendants'  tail  race  is  two 
hundred  oi  two  hundred  and  fifty  feet  long,  or  perhaps  three 
hundred ;  distance  from  defendant's  mill  to  river  from  two 
hundred  to  three  hundred  feet ;  race  about  twenty  feet  wide ; 
defendants'  mill  most  valuable ;  defendants'  flouring  mill  in 
operation  some  time  before  corn  sheller  was  attached. 

Plaintiff's  dam  would  not  save  all  the  water ;  the  rack,  I 
think,  in  the  place  where  it  was,  Avould  draw  substance  into 
the  race ;  if  rack  had  been  at  the  Ixead  of  the  race  it  would 
probably  have  prevented  the  race  from  filling  up,  and  kept 
the  cobs  off  from  the  wheel ;  ex])ense  of  placing  rack  at  head 
of  dam  would  not  have  been  more  than  $25. 

Lawrence  L.  Parker:  Thinks  plaintiff  took  possession  of 
mill  in  question  in  1852,  in  the  spring — continued  till  fall 
of  1854;  knew  defendants'  mill  on  the  hydraulic  basin  in 
Lock])ort;  saw  defendants'  corn  sheller;  it  was  erected 
directly  over  the  tail  race ;  saw  it  in  operation  two  or  three 
times;  when  in  operation  the  cobs  Avere  deposited  in  the 
water  of  the  tail  race;  that  he  had  visited  plaintiff's  mill 
two  or  three  times  between  the  time  the  corn  sheller  was 
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put  up  and  the  *5tli  of  August ;  observed  right  away  ['-'498] 
after  the  erection  of  the  corn  sheller  that  the  cobs 
went  from  it  directly  into  the  Des  Plaines  river,  and  floated 
down  into  the  mill  pond  of  plaintiff;  attention  called  to 
amount  of  cobs  which  had  accumulated;  plaintiff  raked 
them  up ;  there  was  a  large  quantity  on  the  surface  of  the 
water,  on  the  upper  side  of  the  boom ;  the  boom  was  a  stick 
of  timber  placed  above  the  gate ;  pond  covered  with  cobs ; 
river  covered  also ;  at  the  end  of  the  boom  a  larger  deposit 
than  above ;  should  think  there  were  one  hundred  thousand 
or  one  hundred  and  fifty  thousand  bushels  of  cobs  in  the 
pond,  enough,  if  spread  out,  to  cover  three  or  four  acres; 
this  was  in  June,  1853.  Two  run  of  stone  in  operation  at 
the  time ;  there  were  three  run  in  the  mill ;  distance  between 
plaintiff  and  defSndants'  mills  about  half  a  mile;  no  other 
corn  sheller,  to  my  knowledge,  on  Des  Plaines  river. 

Cross-examined:  Considerable  current  down  as  far  as  the 
Little  Islands;  in  an  ordinary  state  of  water,  river  about 
eight  rods  wide ;  from  Avhere  I  stood  should  think  the  cobs 
extended  fifteen  rods  up  the  race. 

Samuel  Black:  Resided  in  Lockport  in  summer  of  1853; 
knew  plaintiff's  and  defendants'  mills,  and  their  relative  sit- 
uation ;  I  am  a  miller  by  occupation ;  saw  defendants'  shell- 
ing machine  in  operation  in  August,  1853 ;  it  shelled  pretty 
fast;  worked  in  plaintiff's  mill  in  1853;  commenced  last  of 
July  or  1st  of  August ;  quit  in  September  following ;  think 
I  began  work  before  5th  day  of  August;  plenty  of  cobs  in 
the  race  when  I  first  went  to  plaintiff's  mill ;  sometimes 
they  extended  twenty  rods  up  the  race ;  the  deposit  was 
from  five  to  six  feet  deep ;  the  water  was  drawn  off  once ; 
the  deposit  was  that  deep  at  one  spot ;  the  cobs  had  to  be 
worked  through  the  rack  and  through  the  wheels  to  get  rid 
of  them ;  from  the  niill  they  were  two  or  three  feet  deep 
along  the  right  bank  of  the  race ;  the  water  running  through 
the  rack  drew  the  cobs  toward  the  rack ;  cobs  accumulated 
at  the  rack  so  as  to  stop  it  from  running  to  the  wheels ;  we 
cleaned  out  the  rack  once  as  clean  as  we  could ;  we  then 
tried  to  see  how  long  it  would  take  to  grind  four  bushels  of 
wheat  without  removing  the  cobs ;  we  were  one  hour  and 
fifty  mmutes  grinding  it ;  when  we  started  the  mill  it  ground 
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fast,  but  before  we  got  througli  tbe  head  was  lost  and  the 
flour  poor ;  floui'  made  under  a  light  head  is  alwa3"s  inferior ; 
at  first  the  flour  was  good ;  the  effect  of  the  obstruction  was, 
that  we  could  not  make  as  much  or  so  good  flour ;  think 
mill  capable  of  grinding  eight  bushels  per  hour  with  each 
run  of  stone,  with  full  head ;  when  obstructed  think  there 
was  water  enough  to  operate  one  run  of  stone ;  on  an  aver- 
age could  run  one  run  of  stone  twenty-four  hours ; 
[*499]  sometimes  could  run  two;  mill,  if  ^unobstructed, 
could  grind  forty  barrels  per  day ;  after  trying  the 
experiment,  at  the  expiration  of  the  hour  and  fifty  minutes, 
the  cobs  had  accumulated  as  bad  as  at  first ;  the  cobs  would 
float  down  to  the  booms  at  the  head  of  the  flume,  become 
water-soaked,  sink,  work  under  the  boom  into  the  rack,  and 
some  of  them  through  it ;  once  took  two  sticks  out  of  the 
rack  to  let  off  the  cobs;  the  cobs  would  then  draw  into 
the  wheel  and  fill  it  up;  we  then  shut  down  head-gates, 
went  into  the  wheel  and  cleaned  them  out ;  a  spout  was 
made,  but  did  not  answer;  I  estimate  the  damage  at  $20  per 
day. 

Bernard  Bershed  sworn :  Was  emploj^ed  as  a  hand  for 
plaintiff  in  the  mih  in  spring,  summer  and  fall  of  1853;  em- 
ployed there  in  the  months  of  May,  June,  July  and  August, 
constantly ;  cobs  began  to  come  the  latter  part  of  May  or 
first  of  June,  and  continued  to  come  down  and  obstruct  the 
miU  till  September;  the  cobs  came  against  the  rack  and 
would  stop  the  water. 

Plaintiff  then  rested  his  case.  Defendants'  counsel  then 
moved  the  court  to  exclude  evidence  offered  by  plaintiff 
from  the  jury,  on  the  ground  that  it  did  not  tend  to  prove 
the  cause  of  action  alleged  in  the  declaration ;  which  motion 
the  court  sustained,  and  said  evidence  was  excluded ;  where- 
upon the  counsel  for  the  plaintiff  excepted  to  the  opinion  ol 
the  court,  and  the  jur^^  rendered  a  verdict  for  defendants. 
And  afterward  the  plaintiff's  counsel  moved  for  a  new  trial 
on  account  of  error  in  excluding  plaintiff's  evidence,  which 
motion  the  court  overruled  and  the  plaintiff  excepted. 

KoRTON  and  McRoberts  and  Parks  and  Elwood,  for 
plaintiff  in  error.     U.  Osgood,  for  defendants  in  error. 
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ScATES,  C.  J.     The  only  question  is  one  of  tlie  relevancy 


of  certain  facts  as  tending  to  prove  the  issue  joined.  Of 
this  we  can  entertain  no  doubt.  In  constructing  his  shell- 
ing-machine  in  such  situation  and  manner  as  that  the  cobs 
discharged  from  it  would  fall  into  a  running  race,  discharg- 
ing itself  into  the  river,  and  again  entering  the  race  to  plaint- 
iff's mill,  by  a  current  from  the  river  into  it,  the  defendants 
are  chargeable  with  the  consequences  resulting  from  this 
known  action  of  the  current  in  combination  with  their  own 
acts.  And  such  combined  effect  is  described  with  sufficient 
clearness  and  certainty,  as  the  act  of  the  defendants.  We 
can  not  favor  technicalities  tending  rather  to  defeat  than 
promote  justice,  and  such  as  find  no  countenance  or  support 
in  common  sense,  and  common  observation  and  ex- 
perience. Had  the  cobs  been  discharged  '"^by  the  [*500] 
machine  into  a  dead  pool,  and  been  removed  by  an 
extraordinarjf  flood  and  thrown  into  plaintiff's  race,  then, 
indeed,  the  defendants  might  not  have  been  liable  for  the 
action  of  the  elements.  But  here  are  constantly  operating 
causes,  by  the  laws  of  matter,  producing  certain  effects  or 
results.  These  we  must  presume  to  have  been  known  to  de- 
fendants. They  knew  that  the  current  of  the  race  would 
bear  bodies  lighter  than  water  into  the  river,  and  thence  to 
]>laintiff's  race,  and  down  it  to  his  mill.  "When,  therefore, 
they  threw  such  bodies  or  substances  into  the  Avater,  or 
caused  or  allowed  it  to  be  done,  the  effect  or  consequence 
produced  by  the  current  may  be  chai'ged,  in  an  action  on 
the  case,  as  the  direct  act  of  the  party.  As  well  might  he 
plead  his  innocence,  after  preparing  a  fire  on  a  boat,  and 
setting  that  boat  adrift  in  the  current,  that  he  did  not  burn 
his  neighbor's  mill  below,  into  which  the  flames  were  car- 
ried by  the  boat  drifting  upon  the  current.  I  should  not 
hesitate,  under  a  direct  charge  of  arson,  to  convict  one  who 
would  thus  knowingly  and  intentionally  set  a  flambeau 
afloat.  Neither  do  we  here  need  stronger  proof  of  the 
parties'  acts  complained  of  as  tending  to  prove  their  guilt. 

We  must  hold  defendants  to  the  knowledge  of  the  law  of 
gravitation  as  a  trutJt,  and  that  water  will  flow  down  stream 
and  bear  along  lighter  bodies,  as  a  fact^  else  defendants 
might  use  all  the  water,  or  detain  it  upon  their  premises,  to 
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the  clestruction  of  hydraulic  works  below,  shielding  them- 
selves from  responsibilities  on  account  of  their  ignorance. 

But  the  law  will  presume  such  knowledge,  and  make  the 
part}-  responsible  for  the  damage.  So  he  shall  not  onl}'- 
answer  for  injuries  from  substances  thro^vn  by  him  upon  its 
surface,  but  he  shall  in  like  manner  answer  for  poisons  and 
pollutions  injurious  to  riparian  proprietors  lower  down  the 
stream.  Sic  utere  t/iio  non  alienas  Icsdas  applies  to  the  uses 
of  water  in  purity,  quantity,  and  ^\ith  unobstructed  power. 
Such  is  the  principle  by  which  we  are  protected  from  the 
corrupted  stenches  of  certain  trades  which  pollute  the  at- 
raospliere.  Offenders  in  this  respect  may  not  be  heard  to 
allege  ignorance  that  odors  disseminate  upon  the  air.  They 
shall  answer  a  direct  allegation  of  fact,  as  the  same  may  be 
developed  by  the  laws  of  nature. 

The  objection  to  the  testimony  was  based  upon  a  ground 
too  technical  for  practical  utility,  nor  do  we  know  that  we 
could  make  it  more  apparent  by  further  illustrations. 

The  evidence  not  only  tended  to  prove  the  direct  allega- 
tion, but  we  do  not  see  that  any  plainer,  stronger,  or  more 
direct  proof  could  have  been  offered. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  reversed. 


P501]    *The   Steaiviboat   CLAnioisr  -y.  Pateick  A.   Moean. 

Error  to  Carroll. 

Attachment  against  vessel. —  In  a  proceeding  by  attachment  against 
boats  and  vessels,  a  summons  to  the  owner  or  notice  by  publication  is 
necessary. 

Same  —  Amount  of  judgment  —  Remittitur  too  late,  when. —  In  proceed- 
ings in  rem-,  where  there  is  not  an  appearance,  the  judgment  must 
not  exceed  the  amount  sworn  to  in  the  aflfidavit  for  the  attachment ; 
a  remittitur  of  such  excess  after  judgment  does  not  cure  the  error. 

MoRAN  filed  his  affidavit,  stating  that  he  had  entered  into 
an  agreement  with  the  agent  of  the  steamboat  Clarion  to 
run  as  her  master,  at  $100  per  month,  and  that  the  boat 
was  indebted  to  him  for  extra  services  as  pilot.  The  in- 
debtedness sworn  to  was  $554.  The  boat  and  furniture 
were  levied  upon  by  the  attachment  issued  upon  the  affi- 
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davit.  A  default  was  entered  against  the  boat,  a  writ  of 
inquiry  was  awarded,  and  damages  assessed  at  $1,000. 
There  was  a  judgment  on  the  verdict  and  a  special  execu- 
tion ordered.  On  the  following  day  Moran  entered  a 
remittitur  of  the  sum  of  $116. 

Leland  and  Leland,  for  plaintiffs  in  error.  M.  Y.  John- 
son, for  defendant  in  error. 

ScATEs,  C,  J.  The  act  authorizing  attachments  ag-ainst 
boats  has  not  dispensed  with  a  summons  to  the  owner,  or 
constructive  notice  by  publication  of  notice  as  in  other  cases, 
of  attachment.     1  Purple's  Stat.  pp.  107-8,  sec.  3. 

There  is  no  service  shown  here,  either  by  summons  or 
publication,  and  there  being  no  appearance,  the  whole  pro- 
ceeding is  erroneous. 

There  is  another  error  in  the  amount  of  the  judgment. 
In  proceedings  of  this  kind,  in  rem,  where  there  is  no  ap- 
pearance, the  judgment  can  not  exceed  the  debt  sworn  to 
in  the  affidavit  for  the  attachment.  JRoioJey  v.  Berrian,  12 
111.  K.  101-2;  Henrie  v.  Sioeasey,  5  Blackf.  R.  374.  Here 
the  defendant  recovered  a  much  larger  sum,  and  afterward 
attempted  to  cure  the  error  b}^  entering  a  remittitiir  of  part 
of  the  judgment.  This,  I  presume,  will  not  cure  it.  It 
might  be  a  different  case  to  enter  a  remittitur  before  judg- 
ment. 

We  need  examine  no  other  errors  assigned  —  as  for  these, 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


*The  Steamboat  Clarion  v.  Egbert  S.  Harris  et  al.  [*502] 

Error  to  Carroll. 

ScATEs.  C.  J.  The  same  errors  intervene  in  this  case  as 
in  the  case  of  Steamboat  Clarion  v.  Patrick  A.  31oran,  ante, 
p.  501,  and  the  principles  there  laid  down  govern  it. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

Leland  and  Leland,  for  plaintiff  in  error.  M.  Y.  John- 
son, for  defendant  in  error. 
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Abner  C.  Harding  v.  Samuel  Butts  -r-  Error  to  Warren  — 
and  Blakeley  Pilkington  et  al.  v.  Purus  Ford. 

Ajyjpeal  from  Bureau. 

Constitutional  -lx-W  —  Revised  Statutes,  '' Conveyances."— The  ninth 
section  of  the  twenty-fourth  chapter  of  the  Eevised  Statutes,  title 
"  Conveyances,"  wliich  provides  that  a  person  having  color  of  title, 
etc. ,  to  vacant  and  unoccupied  land,  who  shall  pay  taxes  thereon  for 
seven  successive  years,  shall  be  deemed  to  be  the  legal  owner,  etc. ,  of 
said  land,  declared  to  be  unconstitutional,  it  not  being  a  provision 
acting  as  a  limitation,  but  as  absolutely  transferring  the  land  of  one 
person  to  another,  by  declaring  a  forfeiture  of  estates  for  the  non- 
payment of  taxes. 

This  "was  an  action  of  ejectment,  brought  by  Harding 
against  Butts,  for  E.  half  S.  E.  20,  11  N.,  S  W.,  in  War- 
ren county.  Declaration  filed  October  term,  1853.  Plea 
not  guilty.  At  April  term,  1853,  jury  waived,  and  trial  by 
court,  and  judgment  rendered  pj^o  for tna  for  defendant. 

Bill  of  exceptions  shows :  Defendant  admitted  possession, 
and  that  the  premises  sued  for  were  vacant  and  unoccupied 
until  1852. 

The  plaintiif  then  offered  in  evidence  a  deed,  in  due 
form,  duly  acknowledged,  made  by  the  auditor,  conveying 
said  land  to  M.  Mvers,  dated  21st  of  October,  1835. 

Also  a  deed  conveying  the  same  land  to  John  Fleming, 
made  by  M.  Myers  and  Charlotte  Myers,  his  wife,  dated 
June  6,  1836,  properly  acknowledged. 

Also  the  will  of  John  Fleming,  with  the  probate  thereof, 

and   certificates   and   letters   of  administration   at- 

[*503]  tached,  date  of  *probate  being  23d  of  June,  1837. 

The  language  of  the  will,  so  far  as  relates  to  the 

point  in  controversy,  is  as  follows: 

"  I  give,  demise  and  bequeath  unto  my  executors,  herein- 
after named,  and  the  survivor  and  survivors  of  them,  all  the 
real  estate  and  personal  property  of  which  I  shall  be  seized, 
or  to  which  I  shall  be  in  any  way  entitled,  at  the  time  of 
my  decease,  with  full  power  and  authority  to  sell  said  estate 
or  property,  or  any  part  thereof,  and  to  reinvest  the  same 


Cn-ED:  18  111.  551;  19  111.  381;  40  111.  277.     See  23  111.  387  [333].     The 
section  here  considered  has  been  since  construed  as  a  limitation  law. 
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in  such  manner  and  mode  as  my  said  executors,  their  sur- 
vivor or  survivors,  shall  deem  lit  and  expedient  upon  the 
trusts,"  etc. 

The  will  then  "named  Christopher  K.  Kiersted,  Edward 
"W.  Dunham,  and  the  sons  of  the  testator,  John  and  William, 
as  his  executors.  The  letters  attached  to  the  said  will  show 
that  to  John  A.  Fleming  and  William  H.  Fleming  the  ex- 
ecution of  said  will  was  granted,  by  the  surrogate  of  the 
city  of  Kew  York,  on  the  day  of  probate. 

The  plaintiff  also  offered  in  evidence  the  deposition  of  John 
A.  Fleming,  who  swears  that  he  is  a  son  of  John  Fleming, 
and  that  his  name  is  John  A.  Fleming ;  that  John  Fleming 
died  in  1837,  leaving  ten  children,  named  John  A.,  William 
H.,  and  eight  others,  none  of  whom  bear  the  name  of  John 
or  William ;  that  Kiersted  and  Dunham  declined  to  qualify 
and  to  act  as  executors  of  John  Fleming's  will,  and  never 
acted  as  such ;  that  he  and  his  brother  William  H.  qualified 
as  such  executors  in  1837,  and  acted  as  such ;  that,  by  their 
agents,  Moore,  Morton  &  Co.,  as  such  executors,  they  paid 
the  taxes  for  1840,  and  1841,  and  1812  on  said  land;  that 
he  was  authorized,  by  William,  his  brother,  to  sell  the  land, 
and  sold  the  same  to  Charles  Morton,  and  conveyed  to 
Morton,  with  his  brother,  as  executors;  that  the  copy  of 
said  will  offered  in  evidence  is  a  true  copy  of  the  last  wiU 
and  testament  of  his  father,  John  Fleming. 

Also  the  deed,  dated  2d  of  September,  1841,  made  by 
John  A.  and  William  H.  Fleming,  executors  of  John  Flem- 
ing, deceased,  to  Charles  Morton,  for  the  land  in  controversy, 
properly  acknowledged. 

Also  a  deed,  dated  30th  of  May,  1848,  from  Charles  Mor- 
ton to  plaintiff,  for  said  land,  properly  acknowledged,  all  of 
which  evidence  the  court  admitted,  to  which  several  rulings 
defendant  excepted. 

The  plaintiff  then  offered  in  evidence  the  statement  of 
Lucius  Kingman  (defendant  admitting  that  said  statement, 
by  agreement  of  parties,  was  to  be  admitted  and  regarded 
as  a  deposition  legally  taken),  and  defendant  then  objected, 
but  the  court  ruled  that  the  statement  should  be  received, 
and  defendant  excepted.  Lucius  Kingman  stated,  in  said 
statement,  that  Charles  Morton  paid  the  taxes  on  the 
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poOJr]  said  land  for  *the  3^ear  1843,  under  a  contract  of 
purchase  from  the  executors  of  John  Fleming ;  that 
he  paid  the  taxes  on  said  land,  for  the  year  1844,  for  said 
Morton ;  that  Morton  paid  the  taxes  assessed  on  said  land 
in  1845,  and  also  those  assessed  in  1846,  and  that  all  said 
payments  were  made  claiming  under  the  title  derived  from, 
executors  of  Fleming. 

The  plaintiff  then  offered  tax  receipts  for  the  taxes  assessed 
on  said  land  from  collectors  of  Warren  county,  in  the  re- 
spective years,  showing  that  the  taxes  of  1840  were  paid  by 
J.  A.  and  W.  H.  Fleming;  of  1841,  by  heirs  of  J.  Fleming; 
of  1842,  by  heirs  of  J.  Fleming;  of  1843,  by  heirs  of  J. 
Fleming;  of  1843,  by  C.  Morton;  of  1845,  by  C.  Morton  & 
Co. ;  of  1846,  by  C.  Morton  &  Co. ;  and  the  collector's  book 
for  1844,  in  which  the  name  of  L.  Kingman,  20th  of  Febru- 
ary, is  placed  opposite  the  said  land  in  a  column  headed 
"  Collector's  Return^  The  defendant  then  admitted  that 
the  taxes  for  1844  on  said  land  were  paid  by  L.  Kingman, 
and  that  the  signatures  of  the  different  officers  to  the  dif- 
ferent tax  receipts  were  genuine. 

The  court  admitted  in  evidence  the  several  tax  receipts 
and  collectors'  books. 

The  defendant  then  admitted  that  he  was  in  possession  of 
the  lot,  claiming  under  a  conveyance  from  one  William 
Daugherty,  dated  19th  of  March,  1852,  to  John  H.  Wheeler, 
conveying  the  said  land,  and  said  Daugherty,  professing 
and  claiming  to  be  the  brother  and  only  heir  of  Daniel 
Daugherty,  the  patentee,  to  which  was  attached,  as  proof, 
the  affidavit  of  Daniel  Daugherty,  nephew  of  said  William 
Daugherty. 

The  plaintiff  then  offered  in  evidence  the  deposition  of 
Daniel  Daugherty,  which  the  court  admitted. 

In  said  deposition,  Daniel  Daugherty,  the  nephew,  swears 
that  AVheeler,  who  got  up  the  title,  got  all  his  information 
from  him ;  that  William  Daugherty  knew  nothing  about  the 
right  of  his  brother  to  land ;  that  he  knew  Daniel  Daugherty, 
the  supposed  soldier;  that  he  was  never,  to  his  knowledge, 
in  the  Avar  of  1812;  that  he  only  knew  Daniel  as  a  sailor; 
he  was  Daniel's  nephew,  and  made  the  affidavit  attached  to 
deed. 
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This  was  all  the  plaintiff's  evidence. 

Defendant  then  offered  in  evidence  the  deposition  of  the 
auditor,  to  which  plaintiff  objected,  but  the  court  admitted 
the  same,  and  plaintiff  excepted ;  plaintiff  waiving  the  fail- 
ure to  file  affidavit,  etc.  The  auditor  testified  as  to  the  list- 
ing of  the  said  land,  and  attached  a  diagram,  showing  that 
no  change  was  made  after  1828  in  listing,  and  no  division  of 
classes  made. 

The  defendant  then  offered  the  deeds,  connectinof  the  said 
"William  Daugherty  title  with  one  Hamilton  Koney,  deduc- 
ing title  to  Eoney  by  a  regular  chain  of  conveyances ; 
and  plaintiff  "-admitted  that  Roney  was  the  landlord  [*505] 
of  the  defendant ;  to  the  receipt  of  which  deeds  in 
evidence  plaintiff  objected,  but  the  court  admitted  the  same 
in  evidence. 

It  was  admitted  that  all  taxes  for  the  last  four  years, 
and  now  due,  have  been  paid  by  both  plaintiff  and  said 
Eoney. 

Defendant  then  offered  in  evidence  the  assessment  list  of 
real  estate  in  Warren  county,  for  taxes  for  the  year  18ii7, 
which  list  had  upon  it  the  following  indorsement : 

"  Assessors'  book  of  real  estate  for  the  year  1847,  filed 
August  2,  1847.  Daniel  McJ^iel,  j^^lerk." 

It  was  admitted  that  McMel  was,  at  that  time,  clerk  of 
the  county  commissioners'  court  of  said  county,  and  that 
said  indorsement  and  signature  were  in  his  handwriting. 

This  was  all  the  evidence  in  the  case. 

Plaintiff  moved  for  a  new  trial;  court  overruled  the 
motion,  and  rendered  judgment  for  defendant,  to  which 
several  rulings  plaintiff  excepted. 

The  case  of  Pilkington  et  al.  v.  Ford  was  also  an  action 
of  ejectment,  brought  in  the  circuit  court  of  Bureau  county, 
Illinois,  to  recover  possession  of  the  northeast  quarter  of 
section  10,  in  township  15  north,  and  range  7  east,  of  the 
fourth  principal  meridian,  and  tried  by  the  court. 

The  plaintiff,  to  maintain  the  issues  on  his  part,  gave  in 
evidence : 

A  deed  from  the  auditor  of  state  to  Joel  Wright,  dated 
April  18,  1835,  on  tax  sale  of  1833,  for  taxes  of  1832. 
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Deed  from  Joel  "Wright  and  wife  to  Jolin  Tilson,  Jr., 
dated  March  19,  1835. 

Deed  from  John  Tilson,  Jr.,  to  Joseph  "W.  Moulton,  dated 
April  25,  1835. 

Deed  from  Joseph  W.  Moulton  and  wife  to  Charles  F. 
Moulton  et  al.,  dated  November  IS,  1835. 

Deed  from  Charles  F.  Moulton  et  al.  to  Lemuel  Lamb  and 
Thomas  Dunlop,  dated  March  30,  1838. 

Deed  from  Lemuel  Lamb  and  Thomas  Dunlop  and  wives 
to  Daniel  H.  !N"evins  and  John  AUstyne,  dated  March  18, 
1845. 

Deed  from  David  H.  IS'evins  and  John  AUstyne  to  John 
J.  Thomas,  dated  September  1,  1815. 

Deed  from  John  J.  Thomas  and  wife  to  Eufus  Ford,  the 
plaintiff  below,  dated  September  13,  1854. 

All  of  the  above  deeds  recited  the  land  mentioned  in 
plaintiff's  declaration,  and  were  admitted  without  objection. 

The  plaintiff  proved  the  payment  of  taxes  on  said  land 
by  his  grantor,  John  J.  Thomas,  for  the  years  1816,  1847, 
1848,  1849,  1850,  1851,  1852  and  1853. 

The  defendants  admitted  the  land  to  have  been  vacant 
and  unoccupied  during  tlie  several  years  that  said 
[*506]  taxes  were  -paid,  and  that  they  were  in  possession 
of  said  land  at  the  commencement  of  this  suit. 

The  defendants,  to  maintain  the  issues  on  their  part,  gave 
in  evidence  a  certificate  from  the  auditor  of  state,  showing 
that  the .  northeast  quarter  of  section  10,  in  township  15 
north,  and  of  range  7  east,  of  the  fourth  principal  meridian, 
were  not  listed  for  the  years  1831,  1832  and  1833,  which 
was  admitted  by  agreement. 

The  plaintiff  then  admitted  that  the  auditor's  deed  was 
not  good  as  an  absolute  conveyance  of  title,  but  he  offered 
it  in  evidence  as  color  of  title  made  in  good  faith. 

The  parties,  by  their  counsel,  restricted  themselves  to  one 
question,  and  that  was  the  construction  of  the  ninth  section 
of  chapter  24  of  the  Revised  Statutes,  entitled  "  Convey- 
ances." 

The  plaintiff  claimed  and  contended  that  a  person  having 
color  of  title,  made  in  good  faith,  to  vacant  and  unoccupied 
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land,  and  had  paid  all  taxes  legally  assessed  thereon  for 
seven  successive  years,  by  virtue  of  said  ninth  section  of 
chapter  21  of  Kevised  Statutes  became  the  owner  thereof, 
and  that  the  land  became  his  in  fee-simple. 

The  court  decided  the  plaintiff  was  entitled  to  recover,  to 
which  decision  the  defendants  excepted. 

The  defendants  moved  for  a  new  trial,  which  motion  was 
overruled  by  the  court,  and  defendants  excepted. 

The  appellants  assign  for  error  that  the  court  rendered  a 
judgment  in  favor  of  the  plaintiffs,  contrary  to  the  law  and 
the  evidence. 

O.  H.  Bkowing,  C.  Beckwith  and  G.  F.  Haedestg,  for 
Harding.  A.  Williams  and  E..  S.  Blackwell,  for  Butts. 
E.  W.  Hazard,  for  Pilkington  and  others.  Peteks  and 
Parwell,  for  Ford. 

ScATEs,  C.  J.  The  same  question  is  raised  in  each  case. 
Plaintiffs  rely  for  recovery  upon  color  of  title,  made  in 
good  faith,  to  vacant  and  unoccupied  land,  with  the  pay- 
ment of  taxes  for  seven  successive  years,  under  the  provis- 
ions of  the  ninth  section  of  the  act  concerning  conveyances, 
as  contained  in  the  Eevised  Statutes  of  1845,  page  104. 

That  section  provides  that  "  whenever  a  person  having 
color  of  title,  made  in  good  faith,  to  vacant  and  unoccupied 
land,  shall  pay  all  taxes  legally  assessed  thereon  for 
seven  successive  -years,  he  or  she  shall  be  deemed  [*507] 
and  adjudged  to  be  the  legal  owner  of  said  vacatit 
and  unoccupied  land,  to  the  extent  and  according  to  the 
purport  of  his  or  her  paper  title."  Persons  taking  by  pur- 
chase, devise  or  descent  may  complete  term  of  seven  year^ 
by  adding  their  own  payments  and  time  to  their  vendor, 
devisor  or  ancestor,  so  as  to  complete  the  period,  with  pro- 
viso that  the  person  having  a  better  paper  title  may  defeat 
the  title  so  provided,  by  paying  the  taxes  assessed  on  the 
land  for  one  or  more  years.  The  tenth  section  allows  per- 
sons, under  disabilities  of  infancy,  insanity,  imprisonment, 
coverture  and  absence,  etc.,  to  refund  the  taxes  so  paid,  with 
interest,  at  twelve  per  cent,  per  annum,  within  three  years 
after  the  removal  of  disabilities. 

There  is  hardly  a  feature  of  an  act  of  limitation  discern- 
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ible  in  these  provisions,  unless  it  be  the  saving  of  rights  to 
infancy,  etc.  Stripped  of  this,  and  it  stands  a  naked,  bold 
provision  for  the  transfer  of  the  land  of  one  to  another,  and 
his  investiture  of  the  paramount  title  thereof,  as  against  the 
owner  and  all  others,  upon  condition  that  he,  having  color 
of  title  thereto,  made  in  good  faith,  shall  pay  all  taxes  legally 
assessed  thereon  for  seven  successive  years. 

We  are  unable  to  find  warrant  in  the  constitution  for  such 
an  exercise  of  legislative  power.  The  legislature  may  make 
the  public  dues  a  lien  upon  property,  and  subject  it  to  sale 
for  their  payment,  and  authorize  the  state  to  become  the 
purchaser,  in  default  of  others;  but  the  power  to  declare  a 
forfeiture  of  estates  for  non-payment  of  taxes,  or  make  their 
payment  for  one  or  more  years  evidence  of  paramount  title, 
as  between  contesting  claimants  to  land,  is  one  of  altogether 
questionable  authority.  The  chance  given  the  owner  of  the 
"  better  paper  title "  to  defeat  his  weaker  adversary,  by 
paying  the  taxes  one  year  in  seven,  was  barely  a  chance  in 
a  race  to  the  collector,  who  was  not,  in  1839,  when  this  act 
passed,  authorized  to  receive  but  one  payment  of  taxes.  He 
was,  afterward,  directed  to  receive  taxes  from  all  claimants, 
and  then  could  suffer  the  penalty  for  negligence  alone.  But 
this  could  not  legahze  such  a  legislative  transfer  of  property 
from  the  owner  of  "a  better  paper  title"  to  the  "person 
having  color  of  title  "  only,  whether  in  the  sense  of  a  sale 
on  these  terms,  without  judgment,  advertisement  or  bid- 
dings, or  ift  that  of  a  judicial  determination  of  right  between 
adverse  claimants.  But  the  provision  is  not  a  revenue 
measure  for  the  collection  of  taxes,  and  could  not  be  sus- 
tained as  such  if  it  were.  As  originally  passed,  it  was  "An 
act  to  quiet  possessions  and  confirm  titles  to  land."  The 
first  section  (see  Acts  1838-9,  p.  266)  was  an  act  of  limita- 
tion, and  has  been  sustained  as  an  act  to  quiet  posses- 
[*508]  sion  ( Woodward  v.  Blanchard,  *16  111.  K.  424),  as  it 
operated  through  and  upon  the  possession,  protecting 
that  against  the  entry  or  action  of  the  true  owner,  if  under 
no  disal)ility,  after  the  lapse  of  seven  years;  and  against 
those  under  disabihty,  if  they  did  not  commence  their  action 
within  tliree  years  after  removal  of  disability. 

'Now  statutes  of  limitation  invariably  work  upon  the  basis 
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of  a  possession  ( Wah  v.  Sherman  et  al.  8  Serg.  &  Raw.  K. 
-359-369  (overruling  Parish  et  al.  v.  Stevens,  3  Serg.  &  Eaw. 
E.  298);  Cranmer  v.  Hall,  4  Watts  &  Serg.  E.  36;  Bigler 
r.  Karns,  id.  138;  McCall  v.  Himebaugh,  id.  164;  Bayard 
•y.  Liglis,  5  id.  465) ;  and  the  instances  of  exception  are  very 
few,  and  confined  to  special  cases.  The  prototype  is  found 
in  the  common  law  prescription,  which,  from  lapse  of  time, 
raised  the  presumption  of  right,  title,  and  even  of  grant  or 
conveyances,  when  necessary  to  sustain  it. 

Although  such  statutes,  in  phraseology,  only  bar  the  right 
of  action  or  remedy,  yet,  in  effect,  they  confer  on  the  pos- 
sessor a  right  of  property.  Angell  on  Limit,  p.  18.  But 
statutes  of  limitation  may  not  only  bar  the  remedy,  but  also 
confer  a  corresponding  right  on  the  opposite  party,  as  a 
■direct  consequence  and  effect.  Beckford  et  al.  v.  Wade,  17 
Yes.  Jr.  E.  87,  and  note  a.  And  this  distinction  has  been 
taken  and  sustained  as  constitutional.  Townsend  v.  Jam- 
ison, 9  How.  U.  S.  E.  413,  416-420;  Stolves  v.  Berrij,  2  Salk. 
E.  421 ;  Reading  v.  Royston,  id.  423,  and  note  a',  Fisher  v. 
Prosser,  Cowp.  E.  218. 

I  take  no  exception  to  the  declaration  in  the  act,  that  a 
right  shall  arise  upon  a  fixed  term  of  possession,  and  that  all 
actions  shall  be  barred  from  disturbing  it.  The  objection  is 
that  the  act  attempts  to  act  upon  the  paper  titles,  abstractly, 
without  regard  to  a  possessing  title,  which  ever  has  been 
the  title  intended  to  be  aided  and  protected  by  such  statutes. 
Even  the  statute  of  Jamaica,  which  was  cited  qn  the  argu- 
ment as  an  instance  of  acting  upon,  declaring  and  confirm- 
ing the  right  absolutely,  did  not  so  act  simply  upon  the 
right,  but  through  the  possessory  title.  17  Yes.  Jr.  E.  87, 
and  note  a.  So  the  construction  of  the  act  of  Pennsylvania 
•of  1804,  in  relation  to  sale  of  unseated  lands  for  taxes, 
although  literally  dispensing  with  possession,  was  construed 
as  intended  only  to  operate  from  the  time  possession  was 
taken. 

It  is  true  that,  by  subsequent  act  of  1824,  the  limitation  is 
expressly  made  to  run  from  the  day  of  sale  for  taxes  of 
unseated  or  vacant  land,  but  the  act  provides  that  an  action 
shall  lie  against  the  purchaser,  though  not  in  possession. 
Rvbb  V.  Boioen,  9  Penn.  St.  E.  71.     Thus  the  principle  is 

599 


509  Haeding  v.  Butts.    Pilkington  v.  Fokd.     [April, 

fully  recognized,  that  before  an  ovmer  can  be  barred 
[*509]  of  his  '"'right  or  remedy,  a  complete  right  of  action 
must  exist.  It  ma}^  be  the  legislature  can  change 
all  real  actions  into  personal  ones  and  require  them  to  be 
brought  against  the  claimant  of  land,  upon  his  setting  up 
or  making  claim  within  a  given  period,  or  that  all  right  and 
remedy  shall  be  lost.  It  seems  to  have  been  carried  quite 
to  this  extent  in  the  case  of  jRohh  v.  Bowen.  The  case  is 
distinguishable  from  Shaenburger  v.  Becht,  5  Watts  E.  194. 
The  statute  provided  for  a  trial  or  hearing  of  conflicting 
claims  for  patents,  before  a  board  of  property.  The  losing 
party  Avas  required  to  bring  his  action  within  six  months,  if 
dissatisfied  with  their  decision.  This  he  was  authorized  to 
do,  whether  the  opposite  party  was  in  possession  or  not.  It 
was  equivalent  to  an  appeal.     Ihld.  196. 

We  have  been  referred  to  another  act  of  limitation  in 
JSTew  York,  as  strongly  analogous  and  in  support  of  the  con- 
stitutionalit}^  of  the  ninth  section  under  consideration.  But, 
like  the  Pennsylvania  acts  referred  to,  it  is  special,  peculiar, 
and  distinguishable  from  this  act  of  ours,  and  from  general 
acts  of  limitations. 

The  act  was  to  settle  disputes  to  the  military  lands  in  the 
county  of  Onondaga.  Por  that  purpose  a  commission,  in 
the  nature  of  an  arbitration,  was  provided.  The  award  was 
final,  unless  the  party  filed  a  dissent  within  two  years,  and 
if  not  in  possession,  bring  his  action  within  three  years 
after  the  award.  Here  again  it  is  perceptible  that  it  is  in  the 
nature  of  an  appeal  from  a  decision  that  will' otherwise  be 
final,  though  it  is  not  directly  from  the  award,  but  partly 
from  it  by  filing  a  dissent,  and  partly  independent,  by  bring- 
ing a  separate  action.  Yet  this  action  need  not  be  brought 
unless  the  opposite  party  is  in  possession.  Jackson  v.  Hunt- 
ley^ 5  John.  P.  59 ;  Jackson  v.  McICee,  8  id.  429 ;  Jackson  v. 
Boot,  18  id,  7o;  Jackson  v.  Lamphire,  3  Pet.  P.  287.  For 
the  purpose  of  settling  the  rights  of  the  parties  under  the 
act,  the  party  dissenting  was  to  be  deemed  to  he  in  j^'^sses- 
sion,  and  the  other  party  must  bring  his  suit  against  him.. 
Take  it  altogether,  and  such  was  a  certain  prescribed  mode 
of  trial,  to  end  a  particular  class  of  disputed  titles.  Nothing, 
I  conceive,  can  be  drawn  therefrom,  in  aid  of  such  a  gen- 
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eral  provision,  not  to  bar  remedies,  or  try  or  end  disputes 
and  conflicting  claims  of  titles ;  but  rather  for  the  transfer 
of  title,  upon  performance  of  certain  conditions  without 
notice,  hearing  or  trial,  on  behalf  of  the  owner  of  the  better 
paper  title. 

If  the  legislature  may  do  this,  I  am  unable  to  see  why 
they  may  not  transfer  my  property  upon  the  performance 
of  other  prescribed  conditions  or  required  acts. 

They  may  not  give  my  property  to  the  first  man  who 
will  pay  the  taxes  upon  it,  with  or  without  my  de- 
fault. JSTaked  ^powers  must  be  strictly  executed  [*510] 
according  to  prescribed  powers  and  modes.  Such 
are  sales  for  the  non-paj^ment  of  taxes.  The  party  claim- 
ing is  not  deemed  to  be  in  possession  for  the  purposes  of  a 
suit,  nor  will  an  action  lie  for  making  claim  to  the  land. 
There  is  no  apparent  remedy  by  action  against  this  adver- 
sary claimant  and  tax-payer ;  and  yet  the  paramount  title 
may  be  overthrown  and  the  land  transferred  to  one 
"  deemed  and  adjudged  to  be  the  legal  owner  of  said  vacant 
and  occupied  lands,  according  to  the  jpurjport  of  his  or  her 
paper  title." 

We  find  no  act  of  legislation  like  this,  nor  any  decision 
strongly  analogous.  The  strongest  is  the  act  of  1824,  of 
Pennsylvania,  and  the  case  of  RoUb  v.  JBowen^  but  that  act 
authorized  an  action  against  the  purchaser,  without  posses- 
sion. We  need  not  say  whether  the  legislature  of  Illinois 
could  pass  such  an  act  as  that  of  Pennsylvania  of  1824,  but 
we  have  been  called  on  in  this  case,  and  have  been  com- 
pelled to  hold  that  there  is  no  power  under  the  constitution 
to  provide  for  the  transfer  of  title  from  one  to  another 
claimant,  upon  the  conditions  and  under  the  circumstances 
in  the  act  mentioned.  We  need  not  and  will  not  discuss 
the  statutes  of  limitations  which  operate  as  bars  for  pro- 
tection of  possession.  Nor  need  we  antici23ate  what  con- 
struction may  be  yet  put  upon  some,  which  do  not  literally 
imply  a  possession.  In  Pillow  v.  Jcoherts,  13  How.  U.  S.  P. 
477,  the  court  expressly  waive  the  consideration  of  the 
point  whether  the  legislature  of  Arkansas  intended  that 
the  action  should  be  barred  in  five  years,  where  the  pur- 
chaser at  the  tax  sale  was  not  in  possession.     In  that  case 
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he  tad  had  five  3^ears'  possession,  whicli  was  sufficient, 
without  resort  to  the  literal  terms  of  the  act. 

The  man}^  cases  referred  to  on  the  argument  were  cases 
of  actual  possession,  and  which  can  therefore  throw  little 
light  upon  this  as  a  question  of  power. 

Judgment  afiirmed  in  the  first  named  case,  and  reversed 
in  the  other,  and  the  cause  remanded. 


[*511]  ^Cathaeine  Getzlee,  by  her  next  friend,  W.  Davis, 
V.  Chaeles  S.  Saeoni  et  al. 

Error  to  Cooh. 

Bill  of  eeview. —  Upon  a  bill  of  review,  only  the  record  of  the  pro- 
ceedings sought  to  be  reviewed,  such  as  the  bill,  answers  and  decree, 
will  be  inspected  for  error,  without  regard  to  the  evidence  upon  which 
the  decree  is  based. 

Chancery  proceeding  —  Married  woman — Whether  to  answer  sepa- 
rately.—  Where  a  married  woman  is  interested  in  a  chancery  proceed- 
ing, her  husband  will  answer  for  her,  unless  her  personal  answer  be 
required;  if  her  interest  be  adverse  to  that  of  her  husband,  or  for 
other  special  reason  her  interests  may  demand  it,  the  court  will,  on 
application,  not  otherwise,  order  that  she  have  leave  to  answer  and 
defend  separately. 

Judgment  in  attachment  —  Foundation  for  equity  interposition. — 
Judgments  on  attachments  are  a  proper  fovmdation  for  equity  inter- 
position to  set  aside  a  conveyance  in  fraud  of  creditors. 

When  party  may  proceed  first  in  equity,  —  If  the  property  be  an 
equitable  interest  only,  and  personal  service  can  not  be  had,  a  party 
may,  in  the  first  instance,  proceed  in  equity  to  recover  his  debt. 

Homestead —  Wife  can  not  claim  during  husband's  life-time. —  A  wife, 
during  the  life-time  of  her  husband,  can  not  claim  the  benefit  of  the 
homestead  exemption.  And  if  the  husband  has  conveyed  the  home- 
stead to  defraud  creditors,  the  conveyance  is  good  as  against  him. 

This  bill,  filed  by  Catharine  Getzler,  in  Cook  circuit 
court,  states  that  on  the  12th  of  July,  a.  d.  1854,  the  defend- 
ants, Saroni  and  Isaac  H.  Archer,  filed  their  bill  in  chancery 
in  said  court,  complaining  that  in  October,  a.  d.  1851,  An- 
drew Getzler,  one  of  the  now  defendants,  became  indebted 
unto  them  in  $110,  and  being  then  also  largely  involved  in 

Cited:  Homestead,  abandonment  of  right  to,  39  111.  86;  by  whom  can 
not  be  claimed  as  exempt,  53  111.  351.  Creditor's  bill,  to  be  brought 
when,  62  111.  230 ;  103  111.  470. 
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debt  to  other  persons,  did,  January  1,  1853,  abscond,  with 
intent,  etc.,  to  the  injury  of  the  said  complainants  therein 
and  others,  his  creditors.  That  on  January  3,  1853,  said 
complainant  therein  issued  an  attachment  from  said  court 
for  $198.31  against  Andrew  Getzler,  which  was  levied  Jan- 
uary 4,  1853,  upon  lot  7,  in  block  42,  in  the  original  town  of 
Chicago,  and  thereupon,  on  ISTovember  25,  1853,  recovered 
judgment  for  $211.63  and  costs,  with  award  of  special  exe- 
cution; that  said  indebtedness  to  said  complainants  arose 
October  IT,  1851;  that  said  Andrew  Getzler  was  then  seized 
in  fee  of  said  premises;  that  on  April  19,  1852,  by  deed, 
said  Andrew  Getzler  did,  for  the  consideration  of  $1,  con- 
vey unto  Caleb  D.  Fitz,  said  hereditaments,  but  in  trust 
nevertheless,  and  as  trustee,  for  the  now  complainant  and 
her  heirs,  which  deed  was  filed  for  record  in  said  county, 
May  31,  1852;  that  said  deed  was  made  without  any  good 
and  valuable  consideration  received  by  said  Andrew  Getz- 
ler therefor,  to  hinder,  delay  and  defraud  the  just  creditors 
of  said  Getzler,  among  whom  the  complainants  then  were, 
in  the  collection  of  their  several  and  respective  debts  against 
him;  that  at  the  time  said  Andrew  Getzler  was  largely  in- 
debted to  persons  to  the  complainant  therem  unknown,  and 
that  said  Andrew  Getzler  was  then  insolvent  and 
miable  to  pay  his  *debts ;  that  in  contemplation  of  [*512J 
such  insolvency,  and  well  knowing  his  property  to 
be  insufficient  to  pay  his  debts,  said  Andrew  Getzler  com- 
bined and  confederated  with  said  Fitz  to  defraud  as  well 
those  persons  to  whom  he  was  indebted,  as  those  to  whom 
he  might  thereafter  become  indebted,  to  convey  away  said 
property  to  him,  said  Fitz,  in  trust  for  his  wife,  and  with 
that  intent  the  said  conveyance  was  made  to  and  received 
by  said  Fitz  and  said  Catharine  Getzler ;  that  the  said  An- 
drew Getzler  had  no  title  except  to  twenty  feet  of  said  lot ; 
that  at  the  time  said  part  of  said  lot  was  in  Andrew  Getz- 
ler's  actual  occupation,  and  remained  so  till  he  absconded, 
and  up  to  the  time  of  the  now-stating  bill  the  family  of  the 
said  Andrew  Getzler  continued  to  reside  upon  it;  that  at 
the  date  of  the  said  conveyance  it  was  worth  about  $3,000, 
and  at  the  time  of  the  now-stating  bill  it  was  worth  $5,000 ; 
that  divers  creditors  of  the  said  Andrew  Getzler  had  sever- 
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ally  attached,  returnable  to  said  May  terra  of  said  court, 
among  other  things,  the  said  described  real  estate;  that 
some  of  said  creditors  had  recovered  judgment  and  levied 
upon  said  property;  and  tliat  judgment  had  not  tlien 
been  recovered  upon  tlie  other  of  said  attachments,  but  they 
were  then  pending.  Tliat  at  the  March  term,  1S54,  an  order 
was  made  distributing  the  proceeds  of  sale  among  all  of 
said  attaching  creditors ;  that  said  real  estate  was  offered, 
but  not  sold  for  want  of  bidders ;  that  it  ought  to  be  liable 
to  said  judgments ;  but  that  in  consequence  of  said  convey- 
ance to  said  Fitz,  it  could  not  be  offered,  and  the  purchaser 
obtain  a  clear  title,  without  the  aid  of  this  court ;  and  the 
said  bill  prayed  that  said  conveyance  to  said  Fitz  might  be 
declared  void,  and  that  the  sherilf  of  said  court  might  be 
directed  to  sell  and  convey  said  premises  under  said  execu- 
tions according  to  law,  and  for  process  against  Andrew 
Getzler,  the  now  complainant,  his  wife,  and  said  Caleb  D. 
Fitz. 

That  defendants  in  that  suit  did  not  appear,  and  at  ]^o- 
vember  term,  1854,  they  were  ruled  to  plead,  etc.,  instanter; 
the  bill  was  token  pro  oonfesso,  for  want  of  an  answer,  and 
referred  to  the  master  to  take  proofs,  report,  etc. 

That  on  January  6,  1855,  a  decree  was  made  in  said 
cause  reciting  that  due  personal  service  had  been  had  on  the 
said  Andrew  Getzler,  Catharine  Getzler  and  Caleb  D.  Fitz, 
and  publication,  etc.,  had  been  duly  given  as  to  the  other 
defendants,  non-residents.  And  the  court  being  satisfied  as 
well,  etc.,  that  on  April  19,  1852,  the  said  Andrew  Getzler, 
without  any  good  and  valuable  consideration,  and  with  the 
intent  to  hinder,  delay  and  defraud  his  creditors,  among 
whom  were  the  complainants  in  that  cause,  made,  etc.,  unto 
the  said  Fitz,  said  deed,  and  reciting  that  at  the  time 
[■■■513]  of  making  *said  deed,  said  Andrew  Getzler  was 
largel}'^  indebted,  and  among  others  to  complainants, 
and  to  the  firms  of  C.  Gutlirie  &  Son,  G.  C.  Tread  well  & 
Co.,  and  Mitchell  &  Allen,  which  said  indebtedness  still  re- 
mained due  and  unpaid;  that  said  Getzler  was  insolvent, 
and  that  the  deed  was  made  to  defraud  the  parties  to  that 
suit,  and  future  creditors,  and  that  said  real  estate  had  been 
attached. 
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It  was  declared  that  said  deed  was  fraudulent  and  void, 
as  against  said  parties  to  that  suit  who  had  attached,  and 
that  said  real  estate  be  liable  to  be  levied  and  seized  upon, 
under  said  attachment  suits,  and  sold  to  satisfy  the  amount 
due  to  the  attaching  creditors. 

Also,  that  said  real  estate,  or  such  as  might  be  necessary, 
be  sold  by  the  master  in  chancery,  in  the  manner  therein 
specified ;  and  in  case  no  redemption  be  made  within  fifteen 
months,  according  to  statute,  that  he  make  a  deed  to  the 
purchaser,  his  heirs  and  assigns ;  proceeds  of  the  sale  to  be 
divided  among  the  creditors,  jpro  rata,  and  the  honorable 
complainant,  among  others,  was  perpetually  enjoined  from 
dealing  with  said  property,  and  debarred  from  all  interest 
therein. 

The  bill  of  Mrs.  Getzler  further  states,  that,  in  pursuance 
of  said  decree,  said  master  did  sell  said  premises  by  public 
vendue  to  one  William  T.  Burgess;  that  complainant  had 
been  informed,  and  believed,  he  was  merely  the  ostensible 
purchaser  to  bid  in  the  property  for  the  said  attaching 
creditors. 

That  complainant  was,  at  the  time  of  the  filing  of  the 
said  bill  of  complaint,  the  wife  of  the  said  Andrew  Getzler, 
and  that  the  said  Andrew  Getzler  was  served  with  process 
in  the  said  suit,  and  during  all  the  time  of  the  pendency  of 
that  suit,  at  the  time  of  the  said  stated  rule  to  plead,  an- 
swer or  demur,  and  also  at  the  time  of  the  taking  the  said 
stated  bill  as  confessed,  and  at  the  time  of  the  said  decree, 
complainant  was,  and  remained  and  then  was,  the  wife  of 
the  said  Andrew  Getzler,  and  a  feme  covert,  and  that  there 
had  not  been  any  order  in  the  said  stated  cause  requiring 
or  permitting  complainant  to  answer  therein,  separate  and 
apart  from  her  said  husband. 

That  before  the  commencement  of  the  said  stated  suit,  to 
wit,  on  October  1,  1853,  Alfred  E.  Tilton,  Matthew  S.  Malo- 
ney  and  David  St.  Amand  filed  their  bill  in  chancery, 
in  the  circuit  court  of  the  United  States,  against  said  Fitz 
and  complainant,  praying  that  the  said  deed  to  said  Fitz 
might  be  set  aside,  and  declared  void  as  against  complain- 
ants. That  said  last  stated  bill  was  afterward  taken  as  con- 
fessed, and  such  proceedings,  by  default,  were  thereupon 

605 


514  Getzlek  v.  Saeoot:.  [April, 

had,  that  hy  a  decree  of  the  said  court,  made  and  entered 
on  November  20,  1854,  the  said  deed  was  declared 
[*514]  fraudulent  and  void  as  against  the  *complainants 
therein,  and  was  decreed  to  be  set  aside,  and  held 
inoperative  and  void  as  against  the  said  complainants,  and 
the  said  Fitz  was  thereby  ordered  to  convey  said  lot  to  the 
complainants  within  thirty  days  after  service  of  a  copy  of 
the  said  decree,  as  by  said  stated  bill,  etc.,  will  appear. 

That  on  March  10,  1846,  said  premises  were  mortgaged 
by  the  said  Andrew  Gretzler  and  wife,  to  the  city  of  Chicago, 
for  S600  and  interest.  That  the  time  for  the  redemption 
expired  long  before  the  commencement  of  any  of  said  stated 
attachment  suits,  but  that  no  redemption  had  been  made, 
and  that  the  only  interest  of  said  Andrew  Getzler  therein 
was  an  equity  of  redemption,  and  that  he  had  not,  at  the 
time  of  said  suits,  any  legal  estate  whatsoever,  in  the  prem- 
ises, subject  to  attachment.  That  before  and  at  the  time 
of  her  intermarriage  with  the  said  Andrew  Getzler,  com- 
plainant was  possessed  of  the  sum  of  $1,500,  and  upward, 
which  was  appropriated  by  the  said  Andrew  Getzler ;  that 
the  actual  consideration  for  the  said  stated  deed  to  the  said 
Fitz  was  the  natural  love  and  affection  of  her  said  husband 
toward  her ;  that  said  deed  was  intended  also  to  operate  as 
a  post-nuptial  settlement,  and  to  convey  a  separate  estate  to 
complainant,  and  not  to  hinder,  delay  or  defraud  the  cred- 
itors of  the  said  Andrew  Getzler;  that  the  said  Andrew 
Getzler  was  then  absent  from  the  state  of  Illinois,  with  the 
intention  of  returning  to  reside  there,  and  that  said  premises 
had  been,  during  his  absence  from  the  state,  and  then  were, 
and  constituted  the  sole  residence  and  homestead  of  com- 
plainant, and  her  family  of  children  by  said  Andrew  Getz- 
ler ;  that  on  said  master's  sale,  no  provision  was  made  for 
the  homestead  rLs^ht  of  the  said  Andrew  Getzler  or  com- 
plainant,  or  their  family.  States,  on  information  and  belief, 
that  the  indebtedness  of  the  said  Andrew  Getzler,  upon 
which  the  said  several  judgments  were  recovered,  except 
said  claim  of  the  said  Saroni  and  Archer,  accrued  subse- 
quently to  the  date  and  execution  and  recording  of  the  said 
deed  to  said  Fitz,  and  that  at  the  time  of  the  execution  and 
recording  the  said  deed,  there  were  no  liens  upon  the  said  de- 
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scribed  property,  except  said  stated  mortgage.  Alleges  the 
following  grounds  of  error  in  said  decree  of  said  circuit 
court  of  Cook  county : 

First.  That  at  the  time  of  said  bill,  order  and  decree, 
complainant  was  2b  feme  Govei%  sued  jointly  with  her  said  hus- 
band, and  that  no  order  was  taken  or  power  given  her  to 
answer  separately,  and  she  insists  that  her  rights  ought 
not  to  be  prejudiced  by  her  default  to  do  that  which  she 
was  not  authorized  to  do  by  law. 

Secondly.     That  at  the  time  of  the  commencement  of  the 
said  stated  suit  the  whole  subject-matter  thereof  was  lis 
'pendens  in  the  circuit  court  of  the  United  States  for 
the  northern  district  *of  Illinois,  on  the  chancery  [*515] 
side  thereof,  and  the  decrees  of  the  two  courts  are 
conflicting. 

Third.  That  the  said  Andrew  Getzler,  Caleb  D.  Fitz  and 
complainant  had  no  legal  estate  in  the  said  described  prop- 
erty, but  only  an  equity  of  redemption,  which  was  not  sub- 
ject to  attachment  by  the  laws  of  this  state. 

Fourth.  That  the  deed  to  said  Fitz  was  made  upon  a 
good,  valid  and  sufficient  consideration  in  law,  and,  there- 
fore, ought  not  to  be  set  aside. 

Fifth.  That  if  the  said  deed  were  liable  to  be  set  aside, 
yet  it  could  be  so  vacated  only  in  favor  of  the  person  or  per- 
sons, his  or  their  heirs,  successors,  executors,  administrators 
or  assigns,  whose  demands  or  interests  were  hindered 
thereby,  and  could  not  be  affected  by  indebtedness  accrued 
subsequently  to  the  executing  and  recording  of  the  said 
deed. 

Sixth.  That  the  said  premises  are  the  homestead  of  said 
Andrew  Getzler,  complainant,  and  their  family,  and  that  no 
allowance  therefor  was  made  to  them. 

Seventh.  That  the  order  of  sale  by  the  master  in  chan- 
cery, and  the  sale  in  pursuance  of  that  order,  were  not  au- 
thorized by  the  statement  of  facts,  or  proofs  appearing  on 
the  record,  and  this  for  three  reasons : 

First.  That  the  statute  law  prescribes  the  only  mode  of 
making  a  sale  of  property  attached,  for  the  benefit  of  the 
attaching  judgment  creditors,  namely,  by  the  sheriff  of  the 
county,  under  a  special  execution. 
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Second.  That  the  actions  being  in  rem,  the  attaching 
creditors  have  no  right  to  a  sale  of  the  property  until  they 
had  at  least  obtained  a  judgment  against  it ;  but  that  the 
sale  is  ordered  not  only  of  so  much  as  might  be  necessary 
to  pay  the  judgment  recovered,  but  those  that  might  be 
recovered  thereafter. 

Third.  That  it  does  not  appear  by  the  said  bill,  or  the 
proofs,  or  otherwise  in  the  records  of  the  said  cause,  that 
the  said  master's  sale  was  prayed  for,  nor  that  it  was  the 
appropriate  or  expedient  relief  in  the  case,  and  that  the 
decree  was  taken  before  the  filing  of  the  master's  report. 

That  the  said  decree  is  otherwise  erroneous,  and  ought  to 
be  reversed. 

That  said  William  T.  Burgess  is  endeavoring  to  disturb 
complainant  in  the  possession  of  the  said  premises,  and  is 
attempting  to  carry  out  the  provisions  of  said  decree,  and 
has  filed  in  said  circuit  court  a  motion  for  a  writ  of  assist- 
ance, to  place  the  said  Burgess  in  |)ossession  of  the  said 
premises ;  prays  that  the  said  cause  ma}^  be  reheard  upon 
all  and  sinOTlar  the  matters  aforesaid,  and  the  said  decree 
be  reviewed,  and  be  reversed,  and  the  said  sale,  etc., 
[*516]  be  set  aside,  and  that,  in  the  *meantime,  until  further 
judgment  of  this  court,  the  said  Saroni  and  Archer 
may  be  restrained  by  injunction  from  prosecuting  said  de- 
cree, and  also  from  attempting  to  procure  or  execute  the 
said  writ  of  assistance,  etc.,  and  for  further  relief,  etc. 

The  defendants  filed  a  general  demurrer  to  the  bill  for 
want  of  equity. 

The  demurrer  was  sustained  by  the  court,  and  complain- 
ant excepted. 

Decree  was  entered  dismissing  the  bill  for  want  of  equity. 
Complainant  excepted,  and  prayed  an  appeal. 
The  grounds  of  error  assigned  are : 

The  sustaining  the  demurrer.     The  decree  dismissing  the 
bill. 

E.  Mentin,  for  plaintiff  in  error.     W.  T.  Buegess,  for  de- 
fendant in  error. 


Skinnee,  J.     This   was   a   bill   of  review.     The  decree 
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whole  record,  discloses  that  Andrew  Getzler,  the  husband 
of  this  complainant,  in  1851  was  seized  in  fee  of  the  real 
estate  mentioned,  and  was  then  largely  indebted  to  Saroni 
and  Archer,  and  others,  defendants  to  this  bill,  and  was  in- 
solvent; that  in  1852  said  Andrew,  combining  and  confed- 
erating with  Fitz  and  this  complainant  to  hinder,  delay  and 
defraud  his  creditors,  conveyed  the  property  to  Fitz,  with- 
out consideration,  and  in  trust  for  this  complainant,  his 
Avife,  and  her  heirs ;  that  in  1853  said  Andrew  absconded 
and  departed  the  state,  leaving  this  complainant  and  family 
in  possession  of  the  property  at  their  residence,  and  who 
continue  to  occupy  it;  that  in  1854  Saroni  and  Archer,  and 
the  other  creditors  named,  defendants  to  that  bill,  sued  out 
writs  of  attachment  at  law,  on  their  respective  debts,  against 
the  estate  of  said  Andrew,  returnable  to  the  same  term  of 
court,  which  were  levied  upon  the  property  in  controversy, 
and  obtained  judgments  for  their  several  debts  against  the 
property ;  that  the  court  made  an  order  that  the  proceeds 
of  the  property  attached  be  applied  to  the  satisfaction  of 
the   several  judgments  pro  rata,  and  that  the   property 
could  not  be  sold  at  law,  under  said  judgments,  for  its  value, 
in  consequence  of  the  fraudulent  conveyance  to  Fitz,    That 
record,  as  shown  by  this  bill,  further  discloses  that  Saroni 
and  Archer  were  complainants  therein,  and  said  Getzler  and 
wife,  said  Fitz  and  the  other  creditors  named,  of  Getzler, 
defendants  therein ;  that  upon  due  service  and  default  the 
bill  was  taken  for  confessed;  that  the  conveyance  from 
Getzler  to  Fitz  was  decreed  fraudulent  and  void  as 
against  the  creditors  *of  Getzler,  complainants  and  [^517] 
defendants  in  that  bill,  and  ordered  to  be  sold  by  the 
master  in  chancery,  and  the  proceeds  thereof  applied  to  the 
satisfaction  of  the  several  judgments  in  attachment,  accord- 
ing to  the  order  of  the  court  (of  law  in  relation  to  the  ap- 
portionment) among  the  judgments  in  attachment;  that  no 
order  was  made  prior  to  that  bill  being  taken  for  confessed, 
requiring  or  allowing  this  complainant,  as  a  feme  covert 
defendant  joined  with  her  husband,  to  answer  and  defend 
separately ;  and  that  no  notice  was  taken  of  any  homestead 
exemption  rights  of  Getzler  or  family  in  the  property. 
Other  matters  not  appearing  by  the  record  of  that  pro- 
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ceeding  are  alleged  in  this  bill  for  cause  of  review  and  re- 
versal, which  we  shall  not  notice,  as  this  bill  is  filed  as  of 
riffht  and  without  leave.  In  such  case  the  record  of  the 
proceeding  sought  to  be  reviewed,  the  bill,  answers  and  de- 
cree, can  only  be  looked  into  to  see  if  there  be  error  in  the 
decree,  and  without  regard  to  the  evidence  upon  which  the 
decree  is  based.  Whiting  v.  Bank  of  United  States,  13 
Pet.  E.  6;  Perr^J  v.  PUlUiJs,  18  Yesey  K.  178;  Story's  Eq. 
PI.  sees.  403  to  409. 

The  question,  then,  arising  upon  this  record  is  whether 
there  is  error  apparent  in  the  decree,  appearing  from  in- 
spection of  the  record,  and  without  reference  to  the  evi- 
dence. 

"Where  married  women  are  interested  the  general  rule  is 
that  their  husbands  must  be  joined  with  them  as  defend- 
ants; and  the  husband  may  answer  for  himself  and  wife, 
unless  her  personal  answer  be  required,  or  the  court,  on  ap- 
plication on  her  behalf  or  that  of  her  husband,  or  of  some 
other  party,  for  cause  appearing,  should  otherwise  order. 
Where  the  married  woman  has  a  separate  or  distinct  in- 
terest in  the  subject-matter  of  the  bill,  where  her  interest  is 
adverse  to  that  of  the  husband,  where  the  husband  does 
not  fairly  make  defense,  or  for  other  cause  shown,  the  court 
will,  on  her  application,  order  that  she  be  at  liberty  to 
answer  and  defend  separately. 

So,  for  cause  shown,  or  special  circumstances  appearing, 
the  court  will,  on  application  of  any  party  in  interest,  re- 
quire such  separate  answer. 

But  it  is  not  necessary,  in  any  case  where  the  wife  is  made 
party  defendant  with  her  husband,  that  an  order,  without 
application  for  that  purpose,  be  made  allowing  or  requiring 
her  to  answer  separately  from  her  husband.  Story's  Eq. 
PI.  sees.  71,  72 ;  Leavit  v.  Grugtr,  1  Paige  R.  422 ;  1  Daniel's 
Chy.  Prac.  190,  191,  192,  193,  548  and  549 ;  Lingan  v.  Hen- 
derson, 1  Bland  R.  421 ;  1  Smith's  Chy.  Prac.  101, 102, 145, 
146,  193,  194  and  254;  Ferine  v.  Sioaine,  1  Johns.  Chy.  R. 
24;  Ferguson.  V.  Smith,  2  id.  139;  English  v.  Roche,  6  Porter 

(la.),  G2. 
[*518]       *The   judgments   in   attachment  were   a  proper 
foundation  for  equity  interposition.     The  property 

GIO 


1857.]  Getzlee  v.  Saroni.  618 

having  been  conveyed  to  hinder  and  defraud  creditors,  the 
conveyance  was  void  as  against  existing  and  subsequent 
creditors,  and  therefore  subject  in  their  favor  to  attachment 
at  laAv  the  same  as  if  no  such  conveyance  had  been  made. 
Story's  Eq.  Com.  sees.  353,  361 ;  Greenway  v.  Thomas,  14 
lU.  E.  271. 

The  party  as  to  whom  such  conveyance  is  void,  if  the 
debtor  is  hable  to  attachment,  may  proceed  by  that  remedy 
against  the  property  so  fraudulently  conveyed,  obtain  his 
judgment,  and  go  into  equity  to  remove  the  convej^ance  out 
of  the  way  of  his  execution,  or  to  subject  the  property  to 
sale  in  satisfaction  of  the  judgment  by  decree  in  equity ; 
and  if  the  property  be  not  subject  to  attachment  at  law, 
being  an  equitable  interest  only,  and  personal  service  can 
not  be  obtained  on  his  debtor,  so  that  he  is  without  remedy 
at  law  for  the  establishment  of  his  debt,  he  may,  in  the  first 
instance,  go  into  equit}^,  establish  his  debt  and  have  satis- 
faction out  of  the  equitable  interest.  14  111.  E.  271 ;  Russell 
V.  Clark,  7  Cranch  E.  69 ;  Ishmael  v.  Parker,  13  El.  E.  324 ; 
Farnsworth  v.  Strasler,  12  id.  482;  Miller  v.  Davidson,  3 
Gihn.  E.  518. 

The  wife,  while  the  husband  is  living,  can  not  claim  the 
benefit  of  the  statute  exempting  homesteads  from  forced 
sale  against  the  husband.  It  is  for  him,  while  living,  to 
claim,  if  he  chooses,  the  benefit  of  the  statute,  and  if  he 
does  not  the  wife  can  not  enforce  the  exemption.  Beside, 
the  property  being  conveyed  to  hinder  and  defraud  cred- 
itors, was  good  as  against  the  husband,  the  grantor.  He, 
therefore,  could  not  claim  the  exemption  of  the  statute  in 
regard  to  that  property.    Cassell  v.  Williams,  12  111.  E.  328. 

The  demurrer  to  the  biU  of  review  was  properly  sus- 
tained, and  the  decree  is  affirmed. 
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[■^519]      ^Alexander  McCoy  v.  Eleaxok  Moeeow. 

Appeal  from  Peoria. 

Lien  on  property  of  intestate — Waiver. — A  creditor  will  be  con- 
sidered to  have  waived  his  lien  upon  the  property  of  an  intestate,  if 
he  does  not  pui'sue  his  remedy  in  a  reasonable  time.  If  prosecuted  in 
a  reasonable  time  the  lien  will  be  good  against  pm-chasers  from  heirs 
or  devisees. 

Same —  What  time  will  bar. —  Although  there  is  not  an  express  statute 
of  limitaticms  within  which  such  a  lien  may  be  enforced,  it  would 
seem  by  analogy  to  the  hen  of  judgments,  and  the  limitations  for 
entry  upon  and  recovery  of  lands,  that  seven  years  from  the  death  of 
an  intestate  should  bar  such  liens.  ^ 

Liens  not  of  record  not  favored. — The  law  will  not  favor  liens  upon 
lands  of  which  the  public  records  do  not  furnish  notice. . 

"When  debts  presumed  satisfied. — In  support  of  rights  claimed  and 
enjoyed  without  interruption  for  twenty  years,  the  law  will  presume 
all  debts  and  demands  to  have  been  satisfied. 

Same  —  Duty  of  administrators. —  It  is  the  duty  of  administrators  to  in- 
terpose the  jwesumptions  and  positive  hmitations  of  law  against  claims 
presented  for  allowance ;  but  then-  omission  to  do  so  will  not  entirely 
preclude  others  affected  by  the  neglect  from  all  protection. 

Judgment  —  Effect  of . —  The  judgment  of  a  court  having  jiirisdiction, 
allowing  claims,  is  conclusive  when  brought  in  question  coUaterclly ; 
but  this  rule  has  no  application  to  the  lien  set  up  against  property  in 
other  hands,  out  of  which  satisfaction  is  sought. 

■Secitrity  to  titles. — It  is  the  policy  of  the  law  to  give  security  to  titles, 
and  it  will  not  allow  the  revival  of  dormant  demands  to  jeopardize 
long  estabUshed  rights. 

This  suit  was  brought  by  the  plaintiff  to  recover  the  pos- 
session of  the  undi^^ded  half  of  the  southeast  quarier  of 
section  number  20,  in  township  number  11,  north  of  the  base 
line  of  range  number  Y  east  of  the  fourth  principal  merid- 
ian, in  Peoria  county. 

It  was  agreed  between  the  parties  to  this  suit  that  the 

Cited  :  Lien  lost  by  laches,  23  111.  491  [437] ;  limitation  period,  44  111.  205 ; 
whether  barred  in  seven  years,  49  111.  469 ;  10  Bradw.  246 ;  limit  of  rea- 
sonable time,  C9  111.  436.  Lien  of  creditor  of  estate  to  be  enforced 
within  what  time,  47  111.  280;  lunitations,  89  111.  107.  Writ  of  entry 
barred  after  twenty  years,  49  111.  380.  Security  of  titles,  public  pros- 
perity depends  upon,  49  111.  383.  Liens  of  which  public  records  do  not 
furnish  notice,  52  111.  431.  Lien  on  real  estate  of  testator  for  debts,  59 
111.  231 ;  whether  barred,  60  111.  279;  63  lU.  57;  66  lU.  225;  85  lU.  431. 

1  Compare  Manning  v.  Warren,  17  111.  267,  note. 
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said  plaintiff  claims  title  to  tlie  undivided  half  of  said  land, 
under  the  following  described  chain  of  title,  viz. : 

Patent  from  the  United  States  to  AUen  Sterdevant,  dated 
December  15, 1817. 

A  deed  from  Allen  Sterdevant  to  Ebenezer  T.  Warren^ 
dated  August  11,  1818,  which  deed  was  duly  recorded  in 
the  state  recorder's  office,  soon  after  its  execution. 

That  said  Ebenezer  T.  Warren  departed  this  life  on  or 
about  the  10th  day  of  August,  1830,  in  the  county  of  Adams, 
in  the  state  of  Illinois.  That  said  Ebenezer  T.  Warren  left, 
as  his  sole  heirs,  him  surviving,  John  Warren  and  Ann  W, 
Warren,  since  intermarried  with  William  M.  Yaughn,  they 
being  his  only  children  and  heirs. 

A  deed  from  Ann  W.  Yaughn  and  William  M.  Yaughn  to 
Henry  Warren,  bearing  date  May  1,  1819,  conveying  by 
quitclaim  "all  the  right,  title  and  interest  which  we  may 
have  (the  said  Ann  W.  Yaughn  and  William  M.  Yaughn)  in 
any  way  in  any  lands  that  were  formerly  owned  by  said 
Ebenezer  T.  Warren,  or  in  which  said  Warren  had  any  title 
or  interest,  in  the  counties  of  Peoria,  Warren,  Knox,  Fulton, 
Mercer,  Adams,  McDonough,  Schuyler,  Pike,  Cal- 
houn and  Putnam,  *or  in  any  other  lands  in  the  Mil-  ["520] 
itary  Tract,  in  the  state  of  Illinois,"  which  deed  was 
recorded  in  the  recorder's  office  of  Peoria  county,  on  the 
29th  day  of  March,  1855. 

That  said  Henry  Warren,  by  deed  bearing  date  June  10, 
1854,  conveyed  to  Alexander  McCoy,  the  plaintiif,  all  his 
right,  title  and  interest  to  the  S.  E.  20,  T.  11  ^N".,  7  E.,  being 
the  land  in  controversy,  which  deed  has  never  been  recorded. 

That  the  declaration  in  this  suit  was  served  on  the  defend- 
ant on  the  23d  day  of  November,  1855,  and  filed  in  court 
December  11,  1855,  at  the  November  term  of  the  Peoria 
county  circuit  court,  1855;  and  that  defendant  was  in  pos- 
session of  the  premises  at  the  time  the  declaration  was- 
served. 

It  was  further  agreed  between  the  parties  to  this  suit,  that 
the  defendant  claims  title  to  said  tract  of  land  as  follows, 
to  wit: 

That  said  Ebenezer  T.  Warren  died  intestate,  on  or  about 
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tlie  10th  day  of  August,  a.  d.  1830,  in  the  county  of  Adams, 
state  of  Illinois. 

That  letters  of  administration  on  the  estate  of  said  Eben- 
ezer  T.  Warren,  deceased,  were  duly  granted  to  Willard 
Keys,  by  the  probate  judge  of  Adams  county,  Illinois,  on 
the  2Sth  day  of  October,  1830. 

That  an  inventory  and  appraiser's  bill  of  the  personal 
property  and  effects  of  the  said  Ebenezer  T.  Warren  was 
duly  made  and  filed  in  the  probate  court  of  Adams  county, 
aforesaid,  by  said  administrator,  in  due  time,  and  according 
to  law. 

That  a  sale  bill  of  the  personal  property  and  effects  of 
the  said  Ebenezer  T.  Warren,  deceased,  was  duly  filed  by 
the  said  administrator  in  said  probate  court. 

That  a  final  settlement  of  said  estate  was  made  by  the 
said  administrator,  on  the  5th  day  of  December,  1837,  sc 
far  as  the  effects  had  been  inventoried  and  claims  had  been 
filed  and  allowed  against  said  estate. 

That  no  inventory  of  any  real  estate  owned  by  said  Eben- 
ezer T.  Warren,  at  the  time  of  his  decease,  had  been  made 
and  filed  in  the  court  of  probate  at  any  time  prior  to  the 
final  settlement  of  said  administrator,  as  mentioned  in  num- 
ber 5  of  this  agreement,  as  above  stated. 

That  on  the  29th  day  of  August,  a.  d.  1855,  the  said  Wil- 
lard  Keys,  administrator  of  said  estate  of  Ebenezer  T.  War- 
ren, deceased,  filed  in  the  county  court  of  Adams  county, 
Illiiiois,  an  inventory  of  the  real  estate  belonging  to  the 
estate  of  said  Ebenezer  T.  Warren,  deceased,  in  which  in- 
ventory is  the  said  S.  E.  20,  T.  11  N.,  4  E.,  the  land  in  con- 
troversy. 

That  at  the  August  term  of  the  county  court  of  Adams 
county,  1855,  there  was  a  claim  duly  filed,  proved  and 
allowed  in  said  court,  in  favor  of  John  Ware,  for  the 
[*521]  use  of  William  *C.  Goudy,  against  the  estate  of 
Ebenezer  T.  Warren,  deceased,  for  the  sum  of  $8,838. 
And  also,  at  the  same  term  of  court,  another  claim  was 
proved  and  allowed  against  said  estate,  in  favor  of  the  Ken- 
nebeck  Bank,  for  the  use  of  William  C.  Goudy,  for  the  sum 
of  $10,145,  making  in  all  the  sum  of  $18,983. 
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That  at  a  term  of  the  county  court  of  Adams  county, 
Illinois,  held  on  Monday,  the  Yth  day  of  January,  1856, 
pursuant  to  law,  the  said  Willard  Keys,  administrator  of 
said  Ebenezer  "Warren,  deceased,  presented  his  petition  for 
authority  to  sell  the  real  estate  of  which  the  said  Ebenezer  T. 
"Warren  died  seized,  to  pay  the  debts  of  said  deceased,  which 
petition  was  against  John  "Warren,  Ann  W.  Yaughn,  and 
William  M.  Vaughn,  sole  heirs  at  law  of  said  Ebenezer  T. 
"Warren,  deceased. 

That  at  the  said  January  term  of  said  county  court  of 
Adams  county,  held  on  the  Yth  day  of  said  month,  1856,  on 
the  presentation  of  said  petition,  and  the  said  defendants, 
and  all  other  persons  interested,  being  duly  notified  accord- 
ing to  law,  by  publication  in  the  Quincy  Herald,  a  news- 
paper published  in  the  city  of  Quincy,  in  the  county  of' 
Adams,  and  state  of  Illinois,  for  three  weeks  successively, 
commencing  at  least  six  weeks  before  the  presentation  of 
said  petition,  of  the  intention  of  said  administrator  of  pre- 
senting the  same  to  said  court  for  the  sale  of  the  whole  or 
so  much  of  the  real  estate  of  which  said  Ebenezer  T.  "Warren 
died  seized  as  will  be  sufficient  to  pay  the  debts  of  said  de- 
ceased, and  requiring  all  persons  interested  in  the  real  estate 
of  said  deceased  to  show  cause  why  the  real  estate  should 
not  be  sold  for  the  purpose  of  pa3dng  the  debts  of  said 
deceased,  in  pursuance  of  the  statute  in  such  case  made  and 
provided,  the  said  court  rendered  a  decree  for  the  sale  of 
the  real  estate  of  which  the  said  Ebenezer  T.  Warren  died 
seized,  and  as  mentioned  and  described  in  said  petition  (in 
which  petition  was  mentioned  and  described  the  said  S.  E. 
20,  T.  11  X.,  7  E.),  or  so  much  thereof  as  may  be  necessary 
to  pay  the  debts  of  said  deceased. 

That  said  "Willard  Keys,  administrator  as  aforesaid,  in 

pursuance  of  said  decree,  proceeded  to  sell  said  tract  of 

land,  having  given  the  notice  required  by  law,  and  at  the 

place  mentioned  in  said  decree  did,  on  the  16th  day  of 

April,  1856,  at  the  door  of  the  court-house  in  the  city  of 

Peoria,  expose  at  public  vendue,  the  said  S.  E.  20,  T.  11  N., 

7  E.,  between  the  hours  of  10  o'clock  a.  m.  and  2  o'clock 

p.  M.  of  said  day,  in  pursuance  of  the  terms  of  said  decree, 

and   struck  off  and   sold   said  tract  of  land   to   Eleanor 
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[-522]  lEorrow,  said  defendant  in  *this  suit,  for  the  sum  of 
$298,  she  being  the  highest  and  best  bidder  therefor. 
That  said  McCoy  was  present  at  the  sale,  and  gave  notice 
to  all  bidders  at  the  sale  that  he  claimed  title  to  the  one- 
half  of  said  land  under  conveyances  from  said  Yaughn  and 
Avife. 

That  said  "Willard  Keys,  administrator  as  aforesaid,  in 
pursuance  of  said  sale  so  made  by  him  on  the  said  16th  day 
of  April,  1856,  did  make,  execute  and  deliver  to  said  Eleanor 
Morrow  a  deed  for  the  above  described  premises,  Avhich  deed 
recites  at  larg-e  the  said  decree  so  rendered  as  aforesaid. 

The  case  was  submitted  to  the  court  without  the  inter- 
vention of  a  jury,  and  the  court  found  the  issue  for  the 
plaintiff. 

•  The  defendant  moved  for  a  new  trial,  which  motion  was 
overruled,  and  the  court  rendered  judgment  in  favor  of  the 
plaintiff,  and  against  the  said  defendant,  to  which  decision 
of  the  court  the  defendant  excepted  and  appealed  to  the 
supreme  court. 

The  appellant  assigns  for  error  that  the  court,  on  the  facts 
in  evidence,  should  have  rendered  judgment  in  favor  of  the 
defendant  and  against  the  plaintiff. 

Powell  and  Hopkins,  for  appellant.  Groves  and  McCoy, 
for  appellee. 

Skinner,  J.  This  was  an  action  of  ejectment  in  which 
the  plaintiff  below  claimed  the  undivided  half  of  S.  E.  20, 
11  N.,  T  E.,  in  Peoria  county. 

The  cause  was  tried  upon  an  agreed  state  of  facts,  with- 
out tlie  intervention  of  a  jury,  and  the  plaintiff  recovered 
the  interest  in  the  land  claimed.  The  facts  ao-reed  are,  that 
Ebenezer  T.  Warren,  in  1830,  died  seized  i)i  fee  of  the  quar- 
ter section  of  land,  leaving  John  and  Ann  Warren  his  sole 
heirs;  that  Ann,  in  1819,  conveyed  her  interest  therein  to 
Henry  Warren,  which  conveyance  was  recorded  in  Peoria 
county  in  March,  1855 ;  that  Henry  Warren,  in  1851,  con- 
veyed his  interest  in  the  land  to  the  plaintiff  below ;  that  in 
1830  letters  of  administration  on  the  estate  of  Ebenezer  T. 
Warren  were  duly  granted  in  this  state  to  Willard  Keys ; 
that  final  settlement  of  said  estate,  so  far  as  inventoried,, 
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was  made  in  1837;  that  in  August,  1855,  said  Keys  filed  in 
the  court  where  administration  was  granted,  an  inventory 
of  real  estate  of  which  the  said  intestate  died  seized,  lying 
in  this  state,  among  which  was  this  tract  of  land,  no  previous 
inventory  of  real  estate  having  been  filed ;  that  at  the  time 
last  named,  claims  were  filed  and  allowed  against  said  es- 
tate, amounting  to  over  $18,000;  that  in  January,  1856,  said 
Keys,  upon  due  notice  and  application,  obtained  from 
the  co.urt  where  "^administration  was  granted,  an  [*523] 
order  for  the  sale  of  this  land,  among  other  lands, 
for  the  payment  of  debts ;  and  that  after  due  notice  and  in 
pursuance  of  said  order.  Keys,  in  April,  1856,  sold  and  con- 
veyed, as  such  administrator,  the  tract  of  land  to  the  de- 
fendant below. 

Unless  the  proceedings  of  administration  and  the  convey- 
ance thereunder  to  the  defendant  defeated  the  title  of  the 
plaintiff,  the  judgment  below  must  be  affirmed. 

Creditors  have  a  lien  in  this  state  against  the  estate  of 
their  deceased  debtors  for  satisfaction  of  their  debts,  and 
which  they  may  enforce,  through  administration,  even 
against  purchasers  from  heirs  or  devisees.  Yansijolde  v. 
Bichardsoii,  13  III.  R.  171.  And  there  is  no  statute  in- 
terposing any  limitation  of  time  within  which  the  lien  must 
be  enforced.  The  questions  then  are,  will  delay  and  laches  of 
the  creditor  destroy  his  lien  and  right  to  pursue  the  land 
of  which  his  debtor  died  seized,  in  the  hands  of  the  grantee 
of  the  heir  holding  under  conveyance  duly  recorded ;  and^ 
if  so,  in  what  period  of  time  ? 

Tlie  motion  that  this  lien  is  perpetual,  and  may  be  en- 
forced at  any  time  against  land,  after  alienation  by  the  heir, 
is  wholly  inadmissible.  Such  a  rule  would  render  titles  to 
land  insecure  to  a  vast  extent;  and  no  man  who  holds  lands, 
derived  through  heirs  or  devisees,  after  having  exhausted 
all  the  means  the  law  affords  for  the  ascertainment  of  the 
validitv  of  his  title,  and  the  existence  of  liens  and  incum- 
brances  against  the  lands,  could  be  reasonably  certain  that 
he  would  not,  after  the  lapse  of  years,  be  stripped  of  his 
title  through  such  a  secret  lien,  without  actual  notice  or 
means  of  defense.  At  any  period  his  lands  might  be  de- 
manded and  finally  wrested  from  him  or  his  heirs  by  force 
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of  a  conveyance  under  judicial  order  and  sale,  obtained 
without  notice  in  fact,  and  founded  on  an  apparent  debt 
against  some  unknown  person,  for  years  in  tiie  grave, 
through  whom  his  title  had  passed,  and  which  debt  had  been 
hunted  or  trumped  up  for  that  special  purpose.  What  is 
here  supposed  is  not  intended  as  a  censure  of  anything  ap- 
pearing in  this  case,  but  it  is  justified  by  facts  well  under- 
stood in  some  portions  of  the  state.  Men's  rights  of  prop- 
erty can  not  be  thus  preyed  upon  in  a  country  wliere  the 
law  is  founded  on  principles  of  justice,  and  rationally  ad- 
ministered. 

There  are  few  greater  public  misfortunes  than  insecurity 
of  titles  to  landed  property.  It  paralyzes  industry  and  de- 
stroys that  incentive  to  labor  and  enterprise  which  a  rea- 
sonable certainty  of  just  reward  alone  will  create,  and  upon 
which  depends  the  public  and  private  prosperity. 

The  policy  of  our  law  is  to  afford  notice,  through  public 
offices  and  records,  of  liens  against  lands,  and  the 
[*52J:]  law  will  not  *favor  liens  of  which  it  has  provided 
no  public  notice.  ISTor  does  the  law  favor  stale  de- 
mands and  rights  slept  on  until  other  rights  and  interests 
have  arisen  and  become  involved,  which,  from  lapse  of  time 
and  consequent  difficulty  of  proof,  may  be  jeopardized  by 
the  setting  up  and  sustaining  of  the  former. 

It  is  also  a  rule,  both  at  law  and  in  equity,  that  where 
one  of  several  persons  must  suffer,  the  loss  shall  fall  on 
him  to  whose  fault  it  is  attributable. 

And  in  support  of  possessions  and  rights  long  claimed 
and  enjoyed  without  interruption,  the  law  will  presume 
grants  or  satisfaction  of  demands.  After  the  lapse  of 
twenty  years,  debts  of  whatever  degree  are  presumed  to 
have  been  satisfied,  and  this  presumption  will  defeat  a  re- 
covery on  them,  unless  rebutted  by  proof.  By  our  limita- 
tion statute,  actions  for  debts  generally  are  barred  in  sixteen 
years,  and  in  some  cases  in  a  much  less  period,  after  cause 
of  action  accrued. 

Entry  upon,  and  action  for  the  recovery  of,  land  ad- 
versely possessed  under  claim  of  right,  for  twenty  years, 
-are  barred  hy  our  law.  Seven  years,  also,  bars  entry  and 
iiction  where  the  land  is  adversely  possessed  during  that 
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period,  under  certain  circumstances.  The  lien  of  judgments 
against  lands  ceases  after  the  lapse  of  seven  years  from 
their  rendition. 

In  short,  the  policy  of  our  law  is  repose  and  security  of 
titles  and  estates  against  dormant  claims. 

It  is  true  that  it  is  the  duty  of  administrators  to  interpose 
the  presumptions  and  positive  limitations  of  the  law  against 
claims  presented  for  allowance,  and  coming  within  their 
purview;  and  that  the  judgment  of  a  court  having  jurisdic- 
tion to  adjudicate,  allowing  claims  against  an  estate,  is  con- 
clusive, where  brought  in  question  in  a  mere  collateral 
proceeding;  but  these  rules  have  nothing  to  do  with  the 
lien  of  the  claim  or  debt  on  the  property  out  of  which  sat- 
isfaction is  sought. 

In  this  case  some  twenty-five  years  had  elapsed  after  the 
death  of  the  debtor  before  filing  the  claims  for  allowance, 
and  some  eighteen  after  final  settlement  of  administration 
had  elapsed  before  the  filing  of  the  claims  and  the  revival 
of  administration  for  the  purpose  of  proceeding  against 
lauds  for  their  satisfaction;  and  in  the  meantime,  and  nine- 
teen years  after  the  death  of  the  debtor,  the  heir  convej^'ed 
the  land,  and  the  purchaser  holds  under  the  heir  by  deed 
duly  recorded,  before  any  step  had  been  taken  by  the  cred- 
itors to  enforce  their  claims. 

The  creditor,  under  our  law,  has  ample  means  of,  without 
delay,  com])elling  administration,  and,  through  administra- 
tion, subjecting  the  debtor's  estate,  real  and  personal,  to  the 
payment  of  the  debts  against  the  estate.  If  he  fails 
to  do  so  *within  a  reasonable  time,  he  will  be  held  [*525] 
to  have  waived  his  lien  against  property  descended, 
and  the  grantee  of  the  heir  will  take  the  title  discharged 
•of  the  lien.  It  is  not  necessary  in  this  case  to  decide  what 
shall  be  a  reasonable  period  of  time  for  that  purpose ;  for 
here  the  delay  is  so  great  as  to  leave  no  room,  either  from 
adjudged  cases  or  the  analogies  of  our  law,  for  question.  It 
seems  to  me  that  that  certainty  in  the  law  so  necessary  to 
enable  the  citizen  to  know  his  rights  of  property  —  by  anal- 
ogy to  the  lien  of  judgments  and  the  limitations  of  entry 
upon  and  action  for  the  recovery  of  lands  —  requires  the 
application  to  this  case  of  the  fixed  period  of  seven  years 
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from  the  death,  of  the  ancestor.  The  court,  however,  waiv- 
ing this  point,  hold  upon  this  record  that  the  purchaser 
from  the  heir  took  the  title  discharged  of  all  hen  on 
account,  of  the  debts  of  the  ancestor. 

The  view  we  take  is  sanctioned  in  the  following  cases : 

Gope  V.  Brazier,  3  Mass.  R.  523,  542;  Wymanv.  JBrigden,  4 

id.  150,  155;  Sumner  v.  Child,  2  Conn.  E..  607;  Hicard  v. 

Williams,  7  Cranch's  R.  59;  Yansyokle  v.  Richardson,  13 

lU.  R.  171,  173. 

Judgment  affirmed. 


"William  Eaton   et  al..   Executors   of   Joseph  Machin,  de- 
ceased, V.  "William  F.  Brtan". 

Error  to  Peoria. 

Parties. —  The  executor  of  any  deceased  person  who  shall  have  made, 
in  his  life-trnie,  a  contract  for  the  conveyance  of  any  land,  must,  ii\ 
the  petition  for  a  decree  to  execute  such  conveyance,  make  the  heu-s 
parties  to  such  proceedings. 

The  tliirty-fourth  section  of  chapter  24,  Revised  Statutes,  is  to  be  so 
construed  as  to  make  the  heirs  parties  to  the  proceedings  therein 
mentioned. 

The  petition  of  plaintiifs  in  error,  as  executors  of  the 
last  will  and  testament  of  Joseph  Machin,  deceased,  states 
that  said  Joseph  Machin,  during  his  life-time,  on  the  27tli 
of  September,  1852,  made  and  delivered  unto  "William  F. 
Bryan  a  contract,  under  seal,  for  the  convej^ance  of  certain 
land,  for  a  valuable  consideration.  The  petition  shows  that 
the  consideration  has  been  fully  paid,  discharged  and  ful- 
filled by  said  Bryan ;  that  said  Bryan  has  not  assigned  or 
transferred  contract,  and  now  demands  deed.  The  petition 
further  shows  that  no  deed  to  Bryan  was  made  during  the 
life-time  of  Machin,  nor  has  been  made  since  by  his 
[*52C]  heirs ;  therefore  *petitioners  pray  a  decree  authoriz- 
ing them,  or  one  of  them,  to  make,  execute,  acknoAvl- 
edge  and  deliver  the  deed  of  conveyance  to  which  said 
Bryan  is  entitled. 

A  notice  to  Bryan  of  the  filing  of  the  above  petition,  etc., 

filed  18th  day  of  March,  1857. 

Said  Bryan  appeared  on  the  same  day,  and  filed  a  de- 
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miixrer  to  the  petition,  for  that,  while  the  facts  alleged  were 
true,  the  heirs  and.  devisees  of  the  deceased  had  not  beten 
made  parties  to  the  petition,  nor  did  it  appear  that  they  had 
notice  of  the  proceeding. 

Petitioners  joined  in  demurrer. 

The  demm-rer  was  heard  by  the  court  and  sustained.  The 
petitioners  not  asking  leave  to  amend,  the  petition  was  dis- 
missed, with  judgment  for  costs,  against  the  petitioners,  by 
Davis,  judge,  at  March  term,  1857,  of  the  Peoria  circuit 
court. 

C.  C.  BoNNEY,  for  plaintiffs  in  error.     W.  F.  Beyajst,  pro  se. 

Caton,  J.  This  ^v^as  an  application  by  executors  for  a 
decree,  authorizing  them  to  make  a  conveyance  of  real  es- 
tate, which  had  been  sold  by  their  testator,  in  his  life-time, 
under  the  thirty-fourth  section  of  chapter  21,  Pe vised  Stat- 
utes.    That  section  is  this : 

"The  executors,  administrators  or  heirs  of  any  deceased 
person,  who  shall  have  made  such  contract,  bond  or  mem- 
orandum, in  writing,  as  aforesaid,  in  his  life-time,  for  the 
conveyance  of  land,  for  a  valuable  consideration,  when  such 
consideration  has  been  paid  and  fulfilled  as  aforesaid,  may, 
upon  application  in  writing,  obtain  such  decree  as  aforesaid, 
upon  giving  notice  to  the  party  to  whom  such  deed  is  in- 
tended to  be  made,  and  under  the  same  condition  as  is  pro- 
vided in  this  chapter." 

The  other  provisions  of  the  statute  referred  to  are  the 
three  sections  immediately  preceding.  Sections  31  and  32 
provide  that  the  purchaser  of  such  land,  for  which  he  holds 
a  contract  executed  by  the  deceased,  may  proceed  in  chan- 
cery, and  get  a  decree ;  that  the  executor  or  administrator 
shall  execute  the  conveyance  in  pursuance  of  the  contract ; 
and  section  33  requires  that  the  heirs  shall  be  made  parties 
to  such  proceeding.  The  question  now  is,  whether  they 
sJiould  also  be  made  parties  in  this  proceeding.  The  section 
provides  expressly  that  notice  shall  be  given  to  the  party  to 
wliom  the  deed  is  intended  to  be  made,  but  is  silent  about 
notice  to  the  heirs,  but  it  provides  that  the  decree 
shall  *be  made  "under  the  same  condition  as  is  [*527] 
provided  in  this  chapter."     One  of  these  conditions 
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is,  as  we  have  seen,  that  the  heirs  shall  be  made  parties  to 
th«  proceeding,  -which  is  to  authorize  another  to  convey 
away  from  them  the  title  to  their  land.  But,  independent 
of  this  reference  to  other  provisions  of  the  statute,  we  should 
not  hesitate  to  hold,  under  the  general  provision  of  chan- 
cery law,  that  the  heirs  should  be  made  parties.  They  are 
directly  interested,  and,  by  the  general  rules  of  equity,  must 
be  made  parties,  that  they  may  protect  that  interest,  else 
they  should  not  be  bound  by  the  decree.  The  executor  has 
no  interest  in  the  land  directly  or  incidentally,  except  so 
far  as  creditors  may  be  concerned.  We  think  the  circuit 
court  was  correct  in  sustaining  the  demurrer  for  the  want  of 
jDroper  parties,  and  its  decree  must  be  affirmed. 

Decree  affirmed. 


Geoege  K.  Slatek  v.  Caspas  Rink  and  wife. 
Appeal  from  Kane. 

In  an  action  for  an  assault  and  battery,  it  is  erroneous  to  instruct  the 
jury  that  the  plaintiff  is  only  entitled  to  damage  for  the  injury  and 
pain  on  the  day  of  the  offense.  A  plaintiff  may  recover  for  the  extent 
and  consequences  of  the  injury. 

Caspar  Kink  and  Elizabeth  Rink  sued  George  K.  Slater 
in  trespass  for  an  assault  and  battery  on  Elizabeth  Rink. 
Action  brought  at  the  May  term  of  the  Kane  county  circuit 
court,  1856,  and  tried  at  the  succeeding  ITovember  term 
thereof,  I.  G.  Wilson,  presiding. 

The  defendant  pleaded  son  assault  demesne,  to  which  the 
plaintiffs  replied  de  injuria  (issue  thereon). 

B.  C.  Cook  and  Parkek  Eastman,  and  W.  B.  Plato,  for 
appellant.     Day  and  Parks,  for  appellees. 

Caton,  J.  The  declaration  is  for  an  assault  and  battery, 
committed  on  the  person  of  Elizabeth  Rink,  on  the  6th  day 
of  May,  1 856,  by  means  whereof  she  suffered  great  pain,  and 
her  life  was  greatly  despaired  of.  Upon  the  trial,  the  de- 
fendant below  asked  the  court  to  instruct  the  jury  as  fol- 
lows :  "  If  the  jury  find  for  the  plaintiffs,  yet  they  are  not 

Cited  :  20  111.  549 ;  54  111.  24. 
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entitled  to  damages  except  for  the  injury  and  pain  on  the 
day  of  the  injury,"     The  refusal  to  give  this  instruc-  • 

tion  is  assigned  for  error.  The  ""''instruction  was  not  ['"528] 
the  law,  and  was  properly  refused.  Had  the  instruc- 
tion been  that  the  plaintiif  could  only  recover  for  the  injury 
committed  on  that  day,  it  would  have  been  proper,  but  it 
was  proper  that  the  jury  should  ascertain  the  extent  and 
consequences  of  that  injury,  and  her  subsequent  sufferings 
from  the  injur}^  were  a  direct  consequence  of  it,  and  for 
which  she  had  a  right  to  recover  in  an  action  for  the  injury 
itself.  Suppose  the  defendant  had  cut  her  hand  off.  In  an 
action  averrino;  that  he  had  done  so,  it  would  be  strano-e  if 
the  jury  might  not  take  into  their  consideration  the  loss  of 
the  member  for  the  balance  of  her  life,  and  estimate  the 
damages  accordingly. 

The  jury  gave  the  plaintiff  a  verdict  for  $1,000  damages,^ 
and  this  is  complained  of  as  excessive.  If  there  be  any  just 
cause  of  complaint  of  this  verdict,  we  thmk  it  is  too  low. 
The  evidence  is  overwhelming  and  conclusive  that  the  de- 
fendant committed  an  outrageous  assault  upon  Mrs.  Rink 
with  a  hoe.  He  struck  her  several  times  with  it,  and 
knocked  her  to  the  ground,  and  broke  one  of  her  fingers, 
by  which  it  is  not  improbable  that  she  is  maimed  for  life. 
For  this  assault  there  was  no  sufficient  provocation.  Admit- 
ting that  her  sons  were  trespassers 'in  the  plaintiff's  orchard, 
and  that  he  was  justified  in  driving  them  away,  when  the 
mother  came  out  to  remonstrate  with  him  for  beating 
them,  with  no  weapon  in  her  hand,  offering  him  no  vio- 
lence, his  assault  upon  her  with  the  hoe  was  a  cowardly  and 
brutal  act,  which,  I  think,  would  have  justified  a  much 
higher  verdict  than  the  jury  gave;  especially  when  we  con- 
sider that  the  proof  shows  that  the  defendant  was  worth 
nine  or  ten  thousand  dollars. 

The  judgment  must  be  affirmed. 

Judgment  affirTned. 
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P529]  *Charles  a.  Buck  v.  Xathaeine  E.  Eaman,  by  her 
next  friend,  Archibald  McIlrea. 

Ajppeal  from  Peoria  County  Court. 

Land  CONTRACT — Equitable  title — When  descends  to  heir  —  Out  of 
power  of  ohligor  to  convey — Who  may  recover  x>dyments. —  If  an  in- 
testate, at  liis  death,  liolds  a  bond  for  the  conveyance  to  him  of  laud, 
which  is  to  be  made  upon  the  payment  of  money,  at  a  day  subsequent 
to  his  decease,  one  payment  thereon  having  been  previously  made,  the 
interest  in  the  land,  and  the  equitable  title,  descends  to  the  heir.  If  the 
obligor  afterward  puts  it  out  of  Ins  power  to  make  the  conveyance  by 
a  sale  of  the  land,  the  right  of  action  to  recover  the  money  paid  is  in 
the  heu",  and  not  in  the  administrator.  The  heir  might,  if  the  title  to 
the  land  was  still  in  the  obligor,  make  a  tender  of  the  balance  due, 
and  enforce  a  specific  performance, 

-Same  —  Proof  necessary  to  recover. —  The  only  proof  necessary  to  sus- 
tain an  action  for  the  money  paid  on  the  bond  is  the  bond  itself,  the 
payment  of  the  money,  and  that,  before  the  payments  upon  the  bond 
became  due,  the  obligor  had  conveyed  away  the  land  to  another. 

At  the  April  term  of  1856  of  the  Peoria  county  court, 
t]ie  plaintiff,  as  the  next  friend  of  the  heir  of  James  Eaman, 
sued  the  defendant  in  assumjysit,  and  filed,  as  the  foundation 
of  his  claim,  a  statement  in  substance:  That  in  June,  1S50, 
defendant  agreed  to  sell  to  James  Eaman  a  described  piece 
of  land,  on  which  Eaman  paid  Buck  $175,  and  agreed  by 
bond  to  convey  the  land  when  Eaman  should  pay  the  bal- 
ance of  the  purchase  money,  $125,     The  bond  is  as  follows: 

"  Know  all  men  by  these  presents.  That  I,  C.  A.  Buck, 
of  the  first  part,  of  the  county  of  Peoria,  and  state  of  Illi- 
nois, for  and  in  the  consideration  of  the  sum  of  $1T5,  to  be 
paid  to  the  said  C.  A.  Buck  or  his  assigns  as  follows:  The 
interest  to  be  paid  annuall}^,  computed  at  six  per  centum, 
on  the  4th  day  of  June  in  each  and  every  year,  and  the  sum 
of  $125  may  be  paid  at  any  time  within  the  five  years  from 
the  4th  day  of  June,  1850,  with  interest  to  time  of  payment, 
or  any  part  of  said  sum  with  interest,  may  be  paid :  Have 
agreed  to  sell  unto  James  Eaman,  of  the  county  of  Peoria, 
and  state  of  Illinois,  the  following  tract  of  land,  to  wit: 
The  west  half  of  the  northwest  quarter  of  section  14,  in 
township  No,  7,  of  range  6,  lying  and  being  in  the  county 
of  Peoria,  and  state  of  Illinois,  containing  eighty  acres,  be 

the  same  more  or  less. 

624 


1857.]  Buck  v.  Eaman.  530 

"  ISTow,  provided  the  said  Eaman  shall  pay,  or  cause  to 
be  piiid,  to  the  said  C.  A.  Buck,  at  the  time  as  above 
specified,  the  above  sums  at  the  time  above  named,  then 
the  said  party  of  the  first  part  firmly  binds  himself,  his 
heirs,  executors  and  administrators,  under  the  penalty  of 
$300,  to  convey,  by  a  quitclaim  deed,  all  my  right,  title  and 
interest  in  the  above  described  land  to  the  said  James 
Eaman,  his  heirs  or  assigns.  If,  however,  the  said  James 
Eaman  should  not  punctually  pay  the  sums,  then  the  said 
C.  A.  Buck  reserves  to  himself  the  right  to  ratify  or  confirm 
this  agreement  or  not. 

"  Sealed  and  delivered  this  12th  day  of  June,  a.  d.  1850. 

"  C.  A.  Buck."     [seal.] 

James  Eaman  died"  in  July,  a.  d.  1850,  leaving  a  widow, 
and  Katharine  R.  Eaman,  his  only  child.     JSTeither 
the  interest  *nor  the  balance  of  the  purchase  money  [*530] 
on  the  land  was  ever  paid. 

On  the  5th  of  December,  1854,  Buck  sold  and  conveyed 
the  land  to  one  Brvant. 

This  suit  was  brought  to  recover  back  the  $175  and  in- 
terest paid  by  Eaman  upon  the  land. 

The  defendant  moved  to  dismiss  the  suit  for  want  of  juris- 
diction in  the  court ;  motion  overruled. 

The  defendant  then  demurred  to  the  statement  or  declara- 
tion filed. 

Demurrer  overruled. 

Defendant  abided  by  his  demurrer. 

The  court  then  ordered  the  trial  to  proceed,  the  defendant 
making  no  further  appearance  except  to  take  a  bill  of  ex- 
ceptions after  the  evidence  was  closed. 

The  court  gave  judgment  for  plaintiff  for  $325.36,  and 
costs. 

N.  H.  Purple,  for  appellant.  Gkove  and  McCoy,  for  ap- 
pellee. 

Caton,  J.  The  question  of  jurisdiction  of  the  court  below 
has  been  settled  at  this  term,  and  needs  no  further  discussion 
here. 
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The  next  question  is,  whether  the  action  should  have  been 
brought  in  the  name  of  the  administrator,  instead  ©f  the 
heir.  At  the  time  of  the  decease  of  the  intestate  he  had  no 
cause  of  action  against  the  defendant  below  for  the  demand 
now  sued  for,  nor  of  any  other. kind;  for  at  that  time  Buck 
had  committed  no  breach  of  his  bond,  and  had  in  no  wav 
rendered  himself  liable  upon  it.  The  only  interest  which 
the  intestate  had  at  that  time  in  the  subject-matter  was  in 
the  land ;  and  the  only  claim  which  he  had  against  Buck 
was  for  the  land.  As  such,  it  could  only  descend  to  his 
heir,  and  could  not  pass  to  his  administrator  as  a  chose  in 
action,  or  as  personal  estate.  Buck  was  guilty  of  no  breach 
of  his  bond  until  he  put  it  out  of  his  power  to  perform  it, 
by  conveying  the  land  to  Bryant.  As  upon  the  death  of 
the  ancestor,  the  interest  in  the  land,  and  the  bond  which 
was  his  equitable  title  to  it,  descended  to  and  became  vested 
in  the  heir,  when  Buck  did  commit  a  breach  of  the  bond 
he  violated  his  obligation  to  the  heir,  and  not  to  the  admin- 
istrator, and  hence  a  cause  of  action  thereupon  arose  to  the 
heir.  Suppose  the  heir,  upon  a  tender  of  the  balance  of  the 
purchase  money  due  upon  the  bond,  which  she  did  in  fact 
make,  had  chosen  to  file  a  bill  for  a  specific  performance, 

believing  that  she  could  bring  home  notice  to  Br3^ant, 
[*531]  could  *the  administrator  have  anticipated  her,  and 

prevented  her  from  filing  such  a  bill,  by  bringing  an 
action  on  the  bond  for  its  breach  ?  And  yet  he  could  have 
done  so  if  this  right  of  action  was  in  the  administrator. 
The  simple  fact  that  the  heir  had  an  undoubted  right  to 
file  a  bill  for  the  specific  performance  of  the  bond  presents 
the  whole  argument,  conclusively  showing  that  all  interest 
in  it,  and  all  claim  under  it,  was  vested  in  the  heir.  She 
had  a  choice  of  remedies,  and  could  bring  this  action  upon 
the  bond  for  its  specific  ]:)erformance,  or  file  the  bill,  and 
the  administrator  could  not  interfere  with  the  one  nor  the 
other.  The  defendant  himself  had  a  right  to  claim  exemp- 
tion from  being  harassed  by  two  claimants  against  him  upon 
the  same  instrument.  Ahney  v.  Brownlee,  2  Bibb  K.  170. 
The  only  remaining  question  is,  whether  the  proof  was 
suflBcient  to  sustain  the  action,  for  no  exception  was  taken 
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to  the  admissibility  of  evidence,  or  any  ruling  of  the  court. 
The  only  exception  taken  is  to  the  finding  of  the  court 
upon  the  evidence. 

The  plaintiff  gave  in  evidence  the  bond,  jproved  the  pay- 
ment of  the  $175  by  the  ancestor,  and  that,  before  the  ex- 
piration of  the  five  years,  when  the  other  payment  would 
become  due,  he  conveyed  the  premises  to  Bryant,  and  thus 
disabled  himself  from  conveying  the  land  according  to  the 
provisions  of  the  bond. 

Xow,  if  this  was  not  sufiicient  to  maintain  the  action  for 
the  amount  of  the  money  paid,  and  interest,  I  confess  I 
should  have  been  unable  to  advise  what  further  to  prove. 
iUtiiough  a  tender  was  also  proved  of  the  amount  of  the 
last  payment,  that  was  entirely  unnecessary,  unless  the 
plaintiff  had  claimed  to  recover  the  value  of  the  land  at 
the  time  it  should  have  been  conveyed.  It  is  possible,  had 
that  been  claimed  as  the  measure  of  damages,  the  tender 
might  have  been  necessarv. 

The  judgment  of  the  county  court  must  be  affirmed. 

JudgTYient  affirmed. 


*James  a.  Caswell  v.  Robekt  Coopee.       [*532] 
Appeal  from  Peoria. 

Dissolution  of  paetnership  —  Sale  by  one  partner  to  the  other  —  Ac- 
tion at  law. — Where  a  iiartnership  has  been  dissolved,  and  one  partner 
has  assumed  the  entu'e  control  of  the  goods  on  hand,  and  sells  a  por- 
tion of  them  to  the  other  partner,  who  signs  a  bill  acknowledging  the 
sale,  an  action  at  law  will  lie  to  recover  the  value  of  the  goods.  ^ 

Plaintiff  as  witness  —  Objection. — If  a  plaintiff  in  a  suit  has  been 
permitted  to  testify  to  the  loss  of  an  account,  without  objection,  it 
will  be  too  late  to  raise  the  objection  in  this  court. 

Amendment  of  verdict. —  The  circuit  court  has  full  power  to  make  a 
formal  amendment  of  a  verdict. 

1  As  to  actions  at  law  by  one  partner  against  another,  lohen  maintain- 
able, see  Ridgway  v.  Grant,  17  111.  117.  note;  Frink  v.  Ryan,  3  Scam. 
322;  Chadsey  v.  HaiTison,  11  111.  151;  Hanks  v.  Baker,  53111.  292;  John- 
son V.  Wilson,  54  III.  419 :  Adams  i'.  Funk,  53  111.  219 ;  Buckmaster  v. 
Gowen,  81  111.  153 ;  Wells  v.  Carpenter,  65  111.  447 ;  Carpenter  v.  WeUs, 
65  111.  451 ;  Hodgson  v.  Baldwin,  65  111.  532 ;  Purvines  v.  Champion,  67 
HI.  459 ;  Burns  v.  Nottingham,  60  111.  531. 
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Cooper  sued  Casvrell  before  a  justice  of  the  peace  on  an 
account  amounting  to  $61.05.  The  cause  was  submitted  to 
a  jury,  who  found  for  Caswell,  and  the  justice  taxed  the 
costs  to  Cooper.-  Cooper  appealed  to  the  circuit  court.  On 
the  cause  being  called  for  trial  in  the  circuit  court,  it  ap- 
peared that  the  original  bill  of  particulars  had  become  lost 
or  mislaid,  and  the  court  allowed  Cooper  to  file  a  substitute, 
which  he  did,  in  words  and  figures  following : 

James  A.  Caswell,  bought  of  Egbert  Cooper, 

1851.     Oct.  30th,  BUI  of  Glass |61.05.} 

Castile  Soap,  3  lbs.  at  15  cts 45. 

Acknowledged $61.50^ 

James  A.  Cooper. 

The  plaintiff  below,  Cooper,  proved  the  loss  of  the  orig- 
inal bill,  and  called  John  Johnson,  who  testified  to  the  jury 
that  he  was  present  at  the  trial  before  the  magistrate ;  that 
the  plaintiff,  Cooper,  produced  an  account  or  bill  of  partic- 
ulars which  was  principally  for  glass ;  there  were  some  other 
small  items,  not  much,  purporting  to  have  been  bought  by 
Caswell  of  Cooper,  amounting  to  not  less  than  $50  and  not 
exceeding  $100. 

The  witness  further  stated  that  he  was  one  of  the  jurors 
on  the  trial  before  the  justice ;  the  plaintiff  (below),  Cooper, 
was  sworn  on  the  trial  before  the  justice ;  he.  Cooper,  tes- 
tified that  when  they,  the  plaintiff  and  defendant,  were 
dividing  the  property  of  the  partnership,  Caswell  said  he 
would  like  to  get  that  lot  of  glass ;  that  he.  Cooper,  said  he 
might  have  it  if  there  was  anything  going  to  him ;  if  not, 
then  Caswell  should  pay  plaintiff  for  it ;  that  the  account 
was  made  and  signed  then;  that  Cooper  also  stated  that 
there  was  nothing  going  to  Caswell,  but  that  Caswell  was 
owing  him,  Cooper,  largely;  I  got  the  impression  that 
Cooper  furnished  the  capital ;  the  getting  of  the  glass  was 
at  the  time  of  the  dissolution  of  the  partnership; 
[*533]  that  Cooper  further  stated  that  he  and  CasAvell  *had 
been  in  partnership,  and  the  goods  were  partnership 
property;  that  the  witness,  as  juror,  asked  Cooper,  while  on 
the  stand  before  the  justice,  if  Caswell  was  indebted  to 
him,  and  Cooper  said :  "  Yes,  largely."  Johnson  further 
stated  that,  at  the  bottom  of  the  account  or  biU  used  on 
'  628 


1857.]  Caswell  v.  Cooper.  533 

that  trial  were  written  words  showing  that  Caswell  received 
the  goods  in  the  bill. 

This,  with  the  bill  of  particulars  filed  in  substitution  of 
the  one  lost,  was  all  the  evidence. 

The  court  gave  the  following  instructions  for  plaintiff 
below : 

The  court  is  asked  to  instruct  the  jury  that  it  is  imma- 
terial whether  the  property  was  partnership  property  or 
not;  if  the  jury  believe,  from  the  evidence,  that  the  bill  of 
glassware  was  got  b}'^  Caswell  from  Cooper,  upon  the  con- 
dition that  Caswell  should  pay  for  it  in  case  it  turned  out 
that  Cooper  did  not  owe  Caswell;  and  if  they  also  believe, 
from  the  evidence,  that  Cooper  did  not  owe  Caswell,  but, 
on  the  contrary,  that  Caswell  owed  Cooper,  they  should  find 
for  Cooper  so  far  as  proved. 

That  as  the  case  stands,  if  Cooper  owed  Caswell  it  was 
incumbent  on  Caswell  to  prove  it. 

That  the  evidence  of  Cooper,  that  Caswell  owed  him. 
Cooper,  upon  settlement,  having  been  elicited  by  the  defend- 
ant himself  on  cross-examination,  is  proper  evidence  to  be 
construed  against  the  defendant  without  other  evidence  that 
Caswell  did  owe  Cooper  on  settlement. 

That  whether  the  goods  were  partnership  property  or 
'not,  if  they  were  received  by  Caswell  upon  an  agreement 
to  pay  for  them  in  case  Cooper  did  not  owe  Caswell,  the 
jury  must  find  for  the  plaintiff,  unless  they  believe,  from 
the  evidence,  that  Cooper  did  owe  Caswell  to  the  amount 
of  the  bill  of  glass  proved.  If  the  jury  believe,  from  the 
evidence,  that  such  an  arrangement  or  agreement  as  referred 
to  in  the  foregoing  instruction  was  made,  and  that  Caswell 
w^as  so  indebted  to  the  plaintifif,  the  plaintiff  is  entitled  to 
recover. 

The  defendant  asked  the  court  to  give  certain  instructions 
to  the  jury,  some  of  which  the  court  refused  to  give  as 
asked,  but  gave  them  as  modified  —  what  was  added  thereto 
bv  the  court  beino-  included  in  brackets. 

The  instructions  as  thus  modified  are  as  follows,  to  wit : 

One  partner  can  not  sue  another  at  law  on  a  matter 
growing  out  of  a  partnership  transaction,  unless  there  has 
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been  a  settlement  of  the  partnership  transaction,  a  balance 
struck  and  an  agreement  to  pay. 

If  the  jury  believe,  from  the  evidence,  that  the  bill  of 
glass  received  by  the  defendant  was  partnership  property, 
then  the  plaintiff  can  not  recover,  unless  the  plaintiff  has 
shown  that  there  was  a  settlement  of  the  whole  of  the  part- 
nership business;  that  there  has  been  a  balance 
[*534]  struck,  and  so  much  found  *to  be  due  to  the  plaintiff 
from  the  defendant,  and  an  agreement  to  pay  such 
balance  [or  that  there  was  an  agreement  to  pay  upon  a  con- 
tingency that  has  happened]. 

The  plaintiff  must  show,  before  he  can  recover,  that  the 
partnership  matters  had  been  settled;  and  if  the  jury 
believe,  from  the  evidence,  that  the  partnership  matters  and 
dealings  are  yet  unsettled,  and  if  they  further  believe  that 
the  account  in  controversy  grew  out  of  a  partnership  mat- 
ter, the  jury  should  find  for  the  defendant  [unless  the  jury 
should  also  find  that  the  defendant  agreed  to  pay  for  the 
property  on  a  contingency  which  has  happened]. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
and  defendant  had  been  in  partnershi])  before  the  defend- 
ant took  possession  of  the  goods  in  controversy,  and  if  they 
further  believe  that  the  said  goods  were  partnership  goods 
at  the  time  defendant  took  them,  and  that  there  had  not 
been  a  final  settlement  of  the  partnership  concern,  and  that 
the  glass  was  handed  over  as  a  part  of  said  partnership 
property  to  defendant,  and  not  as  a  balance  due  from  the 
defendant  to  the  plaintiff  [and  without  any  agreement  to 
pay  for  them],  they  should  find  for  the  defendant. 

If  the  jury  believe,  from  the  evidence,  that  the  goods  in 
controversy  were  partnership  goods  at  the  time  they  were 
received  by  the  defendant,  and  if  they  further  believe,  from 
the  evidence,  that  the  partnership  of  Cooper  and  Caswell 
is  still  unsettled,  and  the  firm  is  largely  indebted,  the  plaint- 
iff can  not  maintain«this  action,  and  they  should  find  for  the 
defendant  [unless  the  jury  should  further  find  that  the 
defendant  promised  to  pay  for  the  glass  on  a  contingency 
that  has  happened]. 

The  jury  found  the  issues  for  the  plaintiff,  and  assessed 
his  damages  at  the  sum  of  $61.50. 
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The  defendant  entered  a  motion  in  arrest  of  judgment, 
and  for  a  new  trial. 

The  court  overruled  said  motion,  and  rendered  judgment 
upon  the  verdict,  and  the  defendant  excepted. 

Caswell  appealed  to  this  court  and  assigns  errors. 

Geove  and  McCoy,  for  appellant.  J.  K.  Cooper,  for  ap- 
pellee. 

SciTEs,  C.  J.  The  testimony  given  by  defendant.  Cooper, 
having  been  received  without  objection,  it  is  too  late  to 
raise  it  in  this  court.  From  that  statement  of  defendant, 
it  appears  that  plaintiff  would  be  indebted  to  him  upon  final 
settlement  of  partnership  dealings.  The  partner- 
ship had  been  dissolved,  *and  defendant  had  assumed  [*535] 
the  entire  control  of  the  goods  on  hand,  apparently 
upon  the  ground  that  all  the  partnership  effects  would  belong 
to  him  on  settlement. 

In  dis^DOsing  of  the  goods,  the  articles  in  the  bill  sued  for 
in  this  case  were  sold  to  plaintiff,  by  defendant,  at  plaintiff's 
request,  and  for  which  he  signed  a  bill  of  sale,  acknowledging 
the  purchase  of  defendant. 

Under  the  state  of  facts  shown  in  this  case,  we  see  no  rea- 
son why  defendant  may  not  sue  at  law  for  the  value  of  these 
goods.  The  action  is  supportable  upon  principle,  and  is 
strongly  analogous  to  Rockwell  v.  Wilder,  4  Metcalf  K.  pp. 
561-2;  Smith  v.  Allen,  18  John.  E.  21:7,  and  Ftm  ]\^ess  v. 
Forrest,  8  Cranch.  R  30  (3  Cond.  E.  102),  were  decided 
upon,  and  to  support  the  same  distinction  from,  or  excep- 
tion to  the  general  rule.  That  is  correctly  laid  down  in 
Davenport  v.  Gear  et  al.  2  Scam.  E.  498;  Frin'k  et  al.  v. 
Ryan,  3  id.  325,  and  Bracken  v.  Kennedy  et  al.  id.  564. 

The  reasons  which  apply  to  the  case  of  one  partner  suing 
another,  or  a  firm  suing  a  partner,  or  a  partner  suing  a  firm, 
for  a  partnership  transaction,  do  not  apply  to  such  a  trans- 
action as  this.  Here  defendant,  for  himself,  sold  the  goods 
to  the  plaintiff,  taking  a  promise  to  pay  to  himself,  and  not 
to  the  firm.  The  condition  or  proviso  upon  wdiich  it  might 
have  been  defeated  not  appearing  to  have  existed,  we  must 
treat  it  as  an  absolute  sale,  and  an  absolute  promise,  indi- 
vidually, to  defendant. 
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We  perceive  nothing  in  the  rule,  nor  the  reasons  of  the 
rule,  which  forbid  a  suit  at  law  under  circumstances  hke 
these.  Partners,  unless  restrained  by  articles  or  agreements, 
may  withdraw  of  the  funds  or  property  for  their  individual 
use.  And  so  one  partner  may  appropriate,  by  the  sale,  and 
a  promise  of  payment  to  himself  individually^  the  property 
or  its  value.  If  made  without  fraud  the  purchaser  would  be 
protected,  although  a  partner,  and  an  action  at  law  might 
lie  upon  the  promise,  although  the  amount,  when  recovered, 
might,  in  equity,  be  treated  as  partnership  effects  in  his 
hands. 

Such,  we  think,  is  clearly  the  scope  of  the  principle  of 
express  promises.  We  need  not  discuss  it  in  the  whole 
extent  of  its  application  to  partnership  transactions  or  prop- 
erty. There  might  be  circumstances  under  which  it  would 
be  extremely  difficult  to  distinguish.  We  leave  extreme 
cases  to  be  passed  upon,  when  presented.  This  is  not  one 
of  them,  and  we  think  there  is  no  error  in  the  instructions 
given.  Beside,  the  smallness  of  the  sum  would  require  a 
clear  case  before  we  should  compel  a  party  to  seek  redress 
by  the  more  tedious  and  expensive  proceedings  of  a  court  of 

equity  for  an  account. 
[*536]  *Yi.ewing  all  the  points  raised,  and  we  still  find  no 
ground  of  interfering.  The  objection  here  to  defend- 
ant's statement  in  evidence  comes  too  late  —  the  court  had 
full  power  to  make  a  formal  emendation  of  the  verdict — 
and  we  find  no  error  in  the  instructions. 

Judgment  aflrmed. 


Jacob  Guyee  v.  Geoege  Wookey. 
Error  to  Peoria. 

Ejectment —  Death  of  defendant  —  Survival.—  An  action  of  ejectment 
does  not  abate  by  the  death  of  a  sole  defendant,  after  service  and 
before  plea,  under  the  statutes  of  abatement  and  ejectment  in  this 
state. 

The  action  survives  against  the  heir  of  a  sole  defendant,  and  against  sur- 
viving defendants. 

Same  —  Nature  of  action. —  In  Illinois  the  action  of  ejectment  is  a  real 
action  for  the  recovery  of  title,  as  well  as  possession,  and  is  not  an 
axjtion  for  a  tort. 
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Plaintiff  commenced  an  action  of  ejectment  against 
Stephen  Wookey  for  the  northeast  quarter  of  section  23,  in 
township  9  north,  8  east,  in  Peoria  county.  Declaration 
and  notice  served  on  the  25th  of  February,  1857. 

After  the  service  of  the  declaration,  and  before  the  filing 
of  the  same  in  the  circuit  court,  Stephen  Wookey  died.  At 
the  next  term  after  the  service  of  the  declaration,  to  wit, 
on  the  19th  of  March,  1857,  plaintiff  filed  his  declaration, 
and  entered  a  motion  that  George  Wookey,  the  heir  at  law 
of  Stephen,  be  made  defendant  in  his  stead,  and  for  a  scire 
facias  against  him  to  appear  and  answer  to  the  suit,  etc. 
The  former  attorney  of  Stephen  Wooke}?"  suggested,  as 
amicus  curice,  that  the  said  suit  ought  to  abate.  The  court 
was  of  the  same  opinion,  and  gave  judgment  accordingly. 

This  decision  is  the  error  complained  of.  The  cause  was 
dismissed  at  March  term,  1857,  of  the  Peoria  circuit  court, 
Davis,  judge,  presiding. 

N.  H.  Purple,  for  plaintiff  in  error,  H.  F.  Waite  and 
E.  G.  Johnson,  for  defendant  in  error. 

ScATES,  C.  J.  We  are  of  opinion  that  an  action  of  eject- 
ment does  not  abate,  under  our  statutes  of  abatement  and 
ejectment,  by  the  death  of  a  sole  defendant,  after  service- 
and  before  plea. 

It  is  true  this  action  abated  at  the  common  law,  and  it 
would  seem  that  no  provision  has  been  made  in  the 
states  whose  -decisions  have  been  cited.  Alley  v.  [*537] 
Hubhard,  19  Pick.  R.  213 ;  Bradstreet  v.  Clark,  18 
Wend.  P.  620 ;  TomUns  v.  Walters,  6  Call  P.  45.  On  the 
death  of  the  lessor  of  the  plaintiff  the  action  survives,  in 
Kentucky.     Bonta  et  al.  v.  Glay,  5  Littell  Sel.  Cas.  129. 

What  the  phraseology  of  the  statutes  may  be  is  not  shown 
in  the  report,  and  we  therefore  derive  no  aid  from  analogy 
in  the  interpretation  of  our  own  statute. 

By  our  own  act  in  relation  to  ejectment  we  think  it  has. 
become  strictly  a  real  action  for  the  recovery  of  title,  as 
well  as  possession,  and  is  not,  technically  even,  an  action 
for  a  tort.  The  twenty-sixth  section  of  the  act  regulating 
ejectments  (1  Purple's  Stat.  507)  provides  that  the  "  action 
of  ejectment  shall  not  be  abated  by  the  death  of  any  plaint- 
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iff,  or  of  one  of  several  defendants,  after  issue  and  before 
verdict  and  judgment;  but  the  same  proceedings  may  be 
had  as  in  other  actions  to  substitute  the  names  of  those  who 
may  succeed  to  the  title  of  the  plaintiff  so  dying,  in  which 
case  the  issue  shall  be  tried  as  between  the  original  parties; 
and  in  case  of  the  death  of  a  defendant  the  cause  shall  pro- . 
ceed  against  the  other  defendants."  From  the  latter  clause 
a  limitation  upon  the  meaning  is  inferred,  confining  it  to 
the  death  of  one  of  several  defendants,  and  allowing  a  sur- 
vivor of  the  cause  only  where  there  are  several,  and  against 
the  others  only.  If  we  adhere  to  so  literal  an  interpreta- 
tion, we  might  experience  the  same  difficulty  in  sustaining 
an  action  under  that  section,  after  the  death  of  one  plaint- 
iff, if  there  were  several,  for  the  act  provides  for  a  case  of 
a  single  plaintiff  and  several  defend?aits.-  But  since  the 
technical  character  of  this  action  as  an  action  of  tort,  which 
does  not  survive,  has  been  changed  into  a  civil  action  for 
the  recovery  of  title,  and  becomes  the  basis  of  assumj)sit 
for  the  recovery  of  mesne  profits  (sees.  37  to  44,  inclusive); 
and  this  portion  of  the  remedy  is  made  to  survive  to  admin- 
istrators, etc.,  if  plaintiff  dies  after  issue,  etc.  (sec.  44) ;  and 
this  portion  of  the  remedy  can  not  be  made  unjust  or  op- 
pressive to  heirs,  on  allowing  the  action  to  survive  against 
them,  by  thus  authorizing  a  recovery  of  mesne  profits  foi' 
the  time  before  the  heir  came  into  |X)Ssession;  for  the  re- 
covery is  confined  to  the  time  of  defendant's  own  posses- 
sion, with  a  full  right  of  defense  on  all  grounds,  except 
such  as  were  or  might  have  been  controverted  in  the  action 
of  ejectment.     Sees.  39,  40  and  41. 

1S.O  well  grounded  objection,  we  think,  can  be  made  to 
an  interpretation  which  will  give  a  general  meaning  to  the 
language  of  the  twenty-sixth  section,  or  to  applying  the 
provisions  of  the  act  in  relation  to  abatements,  on  account 
of  the  technical  character  of  the  action,  as  for  tort, 
[*538]  nor  for  its  involving  *heirs  in  the  mesne  profits  re- 
ceived by  their  ancestor,  for  it  no  longer  sustains 
that  character,  nor  would  such  liability  accrue  against  an 
heir  when  substituted.  We  may  therefore  look  to  the  pro- 
visions of  the  act  in  relation  to  abatements,  freed  from  em- 
barrassment glowing  out  of  such  consequences  as  supposed, 
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Looking  to  the  provisions  of  that  act,  we  find  it  pre- 
serves from  abatement  all  causes  of  action  which  are  not 
absolutely  lost  and  gone  by  the  death ;  and  they  are  made 
to  survive  to  those  who  could  bring  another  action  for  the 
same,  and  against  those  who  would  be  liable  to  that  action. 
1  Purple's  Stat.  74-5,  sees.  6  to  15,  inclusive.  Such  is  the 
general  principle  adopted  in  that  act.  The  material  inquiry 
is,  does  the  cause  of  action  survive  ?  Although  the  action, 
as  an  action  of  trespass  and  wrong  to  the  ancestor,  might 
not  descend  or  survive  to  the  heir,  as  in  under  the  ancestor, 
yet  there  is  no  question  but  that  the  title  did  descend,  and 
the  right  of  action  to  try  and  recover  it  remained  as  a  writ 
of  right.  And  the  heir  had  the  same  right  as  the  ancestor 
to  allege  a  fictitious  ouster  of  himself  from  the  possession, 
and  the  defendant  was  compelled  to  confess  it,  under  the 
rule  to  confess  lease,  entry  and  ouster. 

The  only  inquiry  is,  as  we  have  said,  as  to  the  survivor  of 
the  right  —  whether  that  be  title  or  possession,  and  to  whom 
it  belongs,  in  order  to  substitute  a  plaintiff.  And  to  know 
who  shall  be  summoned  as  defendant,  we  inquire  upon  whom 
the  law  casts  the  right  claimed  in  the  action,  or  the  respon- 
sibilit}"  of  answering  for  the  sum  of  money  or  damages  to 
be  awarded  plaintiff  in  the  action.  Where  no  one  is  enti- 
tled to  the  one  nor  liable  to  the  other,  the  cause  of  action 
does  not  survive.  But  where  both  are  true  in  law  and  fact, 
the  action  survives  to  the  party  next  entitled,  and  against 
the  party  next  liable,  as  claimant  of  the  specific  thing  in 
dispute,  or  the  estate  out  of  which  the  recovery  is  to  be 
satisfied. 

Testing  the  case  upon  these  plain  principles,  and  we  have 
no  difficulty  in  finding  the  heir  of  a  sole  defendant  a  proper 
substitute  in  an  action  of  ejectment,  in  which  his  title  as 
heir,  and  that  of  his  ancestor,  are  both  m  issue.  Were  a 
new  suit  brought  against  him  as  heir,  no  more  or  less  would 
be  put  in  issue  if  he  contested  the  plaintiff's  title.  If  he 
do  not,  he  may  renounce  as  well  under  the  revival  as  upon 
a  new  suit. 

So  under  every  aspect  of  the  case,  and  without  violating 
any  of  the  old  technicalities  or  analogies  of  the  common 
law,  in  principle,  we  think  this  action  now  survives  as  well 
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against  the  heir  of  a  sole  ^defendant .  as  against  surviving 
defendants. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 

Judgrnient  reversed. 


[*539]      ^Thompson  Beooks  v.  Zachaeiah  Beutn. 

Appeal  from  Wm-ren.' 

Possession  of  land  —  Actual  and  constimctive. —  The  visible  and  ex- 
clusive appropriation  and  use  of  a  tract  of  land  claiming  the  whole 
under  color  of  title,  or  a  deed  purporting  to  convey  the  whole,  is,  in 
law,  an  actual  possession  of  the  entne  tract,  except  so  far  as  adverse 
possession  may  exist,  i 

"Whoever  has  the  title  to  unoccupied  land  is  deemed  to  be  in  possession 
for  all  purposes  in  defense  or  protection  of  his  rights. 

"Whoever  is  in  the  actual  possession  of  land  claiming  the  fee  is  presumed 
to  have  it,  until  the  contrary  appears,  and  may  maintain  an  action  for 
an  invasion  of  his  j^ossession  against  any  one  but  him  who  has  the 
legal  title  or  right  of  possession. 

Actual  possession  of  land  may  arise  in  any  of  the  ways  of  improving  it, 
wliich  show  an  intention  to*  appropriate  it  to  a  useful  purpose,  which, 

Cited  :  Occupation  construed  as  possession  of  entire  tract,  24  111.  380 ; 
67  111.  597;  21  111.  329;  73  111.  179;  104  111.  402.  Possession  as  iDrima 
facie  evidence  of  seizin,  67  111.  597.  Deeds,  admissible  for  what  purpose, 
45  III.  251.  "What  amounts  to  possession,  19  HI.  241 ;  75  111.  60 ;  87  111. 
580;  106111.  388;  how  it  maybe  manifested,  53  111.  150;  what  constitutes 
actual  possession,  61  111.  109;  it  arises  how,  60  111.  104;  of  timber  land, 
defined,  53  111.  150.  Constructive  possession  of  entire  tract,  89  111.  188. 
Docti'ine  as  to  forcible  entry  and  detainer,  40  111.  320.  Estate  in  fee  pre- 
sumed, when,  60  111.  471.  "When  title  not  in  issue,  106  111.  397;  9 
Bi-adw,  85, 

1  Davis  V.  Easley,  13  111.  192;  Prettyman  v.  "V\^ilkey,  19  111.  241;  Har- 
disty  V.  Glenn,  32  111.  62;  Bowman  v.  Wettig,  39  111.  416;  Barger  v. 
Hobbs,  67  m.  597 ;  Austin  v.  Rust,  73  111.  491 ;  Coleman  v.  Billings,  89 
111.  183;  Keith  v.  Keith,  104  111.  402;  Lancey  v.  Brock,  110  111.  009. 

Possession  as  notice.  McConnell  v.  Reed,  4  Scam.  117;  Morrison  i\ 
Kelley,  22  111.  610 ;  Reeves  v.  Ayers,  38  111.  419 ;  Lyman  v.  Russell,  45  111. 
281 ;  Munn  r.  Bm-ges,  70  111.  604 ;  DooUttle  v.  Cook,  75  111.  354 ;  Lumbard 
V.  Abbey,  73  111.  177;  Small  v.  Stagg,  95  111.  39;  Maghee  v.  Robinson, 
98  111.  458;  Walsh  et  al.  v.  Wright,  101  111.  178;  Bartlmg  v.  Brasuhn, 
102  IlL  441;  Brainai-d  et  al.  v.  Hudson  et  al.  103  111.  218;  Webber  v. 
Curtis,  104  111.  309;  Conner  v.  Goodman,  104  111.  365;  White  v.  White, 
105  111.  313;  Berry  et  al.  v.  Love,  107  111.  612. 
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in  their  nature,  in  connection  with  the  claim  of  right,  indicate  an 
exclusive  use  and  control  of  the  property,  and  this  may  be  extended 
to  woodland,  although  disconnected,  if  used  for  farm  or  homestead 
purposes.  ^ 

An  occupation  of  land  in  such  manner  as  to  inform  the  neighborhood  of 
its  exclusive  appropriation  will  carry  the  possession  to  the  extent  of 
the  title. 

FOECEBLE  ENTRY  AND  DETAINER — When  uot  maintainable. —  Forcible 
entry  and  detainer  can  not  be  maintained  against  one  who  has  taken 
possession  lawfully  of  previously  unoccupied  land,  claiming  title,  by 
another  who  has  invaded  that  possession,  also  claiming  title  to  the  land . 
especially  if  the  first  occupant  entered  with  the  intention  of  making 
useful  improvements,  and  has  shown  an  honest  pvirpose. 

Same — Title,  material  how  far. —  Title  is  immaterial,  in  a  proceeding 
for  forcible  entry  and  detainer,  except  to  show  the  extent  of  the  pos- 
session. Deeds  may  be  read  in  evidence  to  prove  boundaries  or  extent 
of  possession.  2 

This  cause  was  tried  at  the  March  term,  1857,  of  the 
Warren  circuit  court,  Thompson,  judge,  presiding. 

"Wead  and  Williamson,  for  appellant.  Goudy  and  Haed- 
iNG,  for  appellee. 

Skinnee,  J.  This  was  an  acticJn  of  forcible  entry  and 
detainer  brought  by  Bruyn  against  Brooks,  to  recover  pos- 
session of  the  ]Sr.  W.  9,  T.  9  N.,  range  2  W.,  in  Warren 
county. 

The  plaintijff  proved  that  on  the  night  of  the  1st  day  of 
July,  he  went  on  the  land  in  controversy  with  some  men 
and  two  teams  loaded  with  lumber;  that  they  got  there 
about  10  or  11  o'clock  at  night ;  left  the  lumber  on  the  land 
and  went  to  a  neighboring  house  and  slept  that  night. 
Early  the  next  morning  at  daylight  (July  2d),  he  went  on 
the  land  near  one  corner  and  built  a  small  shanty  of  boards 
and  posts  about  eight  by  twelve  feet,  which  he  finished 
about  noon  on  same  day,  and  put  a  carpet-sack  and  bed  in 
the  shanty.     The  plaintiff  continued  to  sleep  in  the  shanty 

1  Tniesdale  v.  Ford,  37  111.  210 ;  Blanchard  v.  Pratt,  37  lU.  243 ;  Paullin 
V.  Hale,  40  111.  274;  McLean  v.  Farden,  61  111.  106;  Kane  v.  Footh,  70 
lU.  587 ;  RusseU  v.  Mandell,  73  111.  136 ;  Kerr  et  al.  v.  Hitt,  75  HI.  51 : 
Scott  V.  Delaney,  87  111.  146;  Hubbard  v.  Kiddo,  87  111.  578. 

2Fortier  v.  Ballance,  5  Gilm.  41;  Kepley  v.  Luke,  106  lU.  395,  and 
authorities  there  cited. 
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for  a  few  nights,  and  at. the  same  time  built  a  small 

[*540]  yard  or  ])en,  with  rails,  near  the  shant}",  and  a  *few 

days   after   commenced   biiildino-  a  dwellino^-house 

upon  the  premises,  which  he  afterward  completed  and  put 

a  tenant  in. 

That  plaintiff,  by  himself  and  tenants,  havfe  continued  in 
the  uninterrupted  and  peaceable  possession  of  the  shanty, 
pen  and  dwelling-house,  and  yard  attached  thereto,  ever 
since  the  2d  day  of  July,  1856 ;  that  a  day  or  two  before 
the  2d  day  of  July,  1856,  plaintiff  ran  some  furrows  with  a 
plow  ])artly  around  the  premises.  That  the  quarter  section 
in  dispute  was  not  inclosed  in  any  manner,  but  was  open, 
vacant  prairie,  and  has  never  been  inclosed.  That  the 
dwelling-house  was  finished  on  the  Sth  or  10th  of  September, 
1856,  and  plaintiff  then  moved  his  bed  from  the  shanty, 
where  it  had  been  since  Jul}''  2d,  to  the  house,  and  took  pos- 
session. That  soon  after  going  into  possession  as  aforesaid, 
on  the  2d  day  of  July,  a.  d.  1856,  he  broke  forty  or  fifty 
acres  of  prairie  that  joined  a  small  part  broken  by  defend- 
ant, on  same  premises.  That  when  he  went  on  said  prem- 
ises there  were  one  or  two  acres  of  land  broken  or  plowed 
thereon,  which  had  been  broken  before,  and  also  a  rail  pen 
partly  finished,  for  the  purpose  of  keeping  hogs  in,  but 
plaintiff  did  not  go  on  to  part  broken  or  plowed. 

That  the  rails  were  hauled  there  by  Nathaniel  Bruyn, 
plaintiff's  father,  in  the  summer  of  1855,  and  partly  erected 
into  a  pen,  and  left  there  for  one  Coates  to  finish  it,  if  he 
wished  to  use  it.  That  he  made  an  arrangement  with  Coates 
to  use  it  if  he  wanted  it  (which  he  never  did),  to  keep  hogs 
in.  That  Nathaniel  Bruyn  took  the  rails  thei'e,  and  partly 
erected  the  pen  there,  for  the  purpose  of  taking  possession 
of  the  quarter  section  of  land. 

That  wliile  plaintiff  was  putting  up  his  shanty  on  the  2d 
day  of  July,  1856,  in  the  forenoon  of  that  day,  some  men 
came  on  to  another  part  of  the  same  quarter  section  Avitli 
some  logs  and  teams,  and  said  they  would  put  them  on  the 
land  in  the  name  of  the  defendant.  They  continued  thereon, 
and  put  up  a  log  stable ;  made  a  yard  and  crib  of  rails,  and 
on  the  same  day  hauled  a  dwelling-house,  with  a  family  in 
it,  on  the  same  tract  of  land,  which  improvements  have  been 
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occupied  ever  since  by  Cincinnatus  Mumford  and  his  family, 
who  were  in  the  house  then,  under  the  permission  of  de- 
fendant, and  for  the  purpose  of  keeping  possession  of  the 
premises. 

The  plamtiff  then  offered  a  deed  from  Nathaniel  Bruyn 
to  Zachariah  Bruyn,  for  said  premises,  dated  June  26,  1856. 
To  the  introduction  of  which  the  defendant  objected,  but 
the  objection  was  overruled,  and  the  deed  read  in  evidence, 
to  which  the  defendant's  counsel  excepted. 

Plaintiff  also  proved  that  defendant,  the  first  week  of 
September,  1856,  sowed  part  of  the  land,  broken  by  plaint- 
iff, Avith  wheat,  and  while  the  defendant  was  sowing 
said  wheat  the  *plaintiff  requested  him  to  desist,  [*541] 
and  claimed  the  land  as  his  OAvn,  but  the  defendant 
denied  the  plaintiff's  claim,  and  claimed  the  land  for  him- 
self, and  then  offered  to  purchase  the  plaintiff's  claim,  which 
plaintiff  refused  to  sell. 

The  plaintiff,  on  the  10th  day  of  September,  1856,  and 
before  the  commencement  of  this  suit,  served  a  written 
notice  on  defendant,  demanding  possession  of  the  premises. 

The  defendant  then  proved  that  he  went  on  the  quarter 
section  of  land  in  controversj''  on  the  25th  day  of  June,  1856, 
with  his  team,  under  claim  of  title,  and  broke  up  between 
one  and  two  acres  of  the  land  for  the  purpose  of  taking 
possession  of  it.  That,  as  above  stated,  on  the  morning  of 
the  2d  of  July,  1856,  he  hauled  logs  on  the  land  at  a  differ- 
ent place  from  where  the  plaintiff  Avas,  and  built  a  small 
cabin  or  stable  thereon,  and  a  pen;  and  also  on  the  same 
day  hauled  a  small  frame  dwelling-house  thereon,  with  a 
family  in  it,  which  family  has  continued  to  reside  therein 
ever  since. 

The  defendant  then  read  in  evidence  a  deed  from  J.  H. 
Baker  to  him,  dated  December  21,  1855,  to  the  premises  in 
controversy. 

The  defendant  then  offered  to  prove  a  regular  patent  title 
to  the  premises  in  controversy  by  a  regular  chain  of  con- 
veyance from  the  United  States  to  himself,  but  the  court 
refused  to  hear  the  evidence,  and  decided  the  evidence  inad- 
missible, to  which  the  defendant  excepted. 

The   cause  was  tried   by  jury  and  a  verdict  returned 
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against  tlie  defendant  of  guilty  .as  charged  in  the  complaint, 
which  verdict  the  court  refused  to  set  aside. 

The  entr}^  of  Brooks,  on  the  25th  day  of  June,  under  his 
d^ed  to  the  whole  tract  from  Baker,  and  breaking  up  one 
or  two  acres,  were,  ;prima  facie,  an  appropriation   of  the 
land  according  to  the  description  contained  in  his  deed; 
and  if  he  did  so,  'bona  fide,  for  the  purpose  of  using  the 
land  b}''  actual  occupation  in  such  manner  as  would  be  ex- 
clusive and  open  to  the  observation  of  others,  and  had  not 
abandoned  his  possession  at  the  time  of  the  entry  of  Bruyn, 
somfe  five  days  after,  the  entry  of  Bruyn  was  an  invasion 
of  his  possession.     The  visible  and  exclusive  appropriation 
and  use  of  a  tract  of  land,  claiming  the  whole  under  color 
of  title,  or  a  deed  purporting  to  convey  the  whole,  is,  in 
contemplation  of  law,  an  actual  possession   of  the   entire 
tract,  except  so  far  as  adverse  possessions  may  exist.     Jack- 
son V.  0lt2,  8  Wend.  E.  440 ;  Farnnan  v.  Beal,  14  111.  E.  244 ; 
Fu7'ney  v.  Chamhei'lain,  15  id.  271;  Davis  v.  Easley,  13  id. 
192;  Ellicott  V.  Pearl,  10  Peters  E.  9. 
"Where  land  is  unoccupied  in  fact,  he  who  has  the  title  is 
deemed  in  possession  for  all  purposes  of  protecting 
[*542]  and  ^defending  his  right;  and   he  who   is   in  the 
actual  possession  of  land  claiming  the  fee  is  pre- 
sumed, until  the  contrary  appears,  to  have  the  fee,  and  may 
maintain  an  action  for  an  invasion  of  his  possession  against 
any  one  but  him  who  has  the  legal  title  or  right  of  posses- 
sion.    4  Kent's  Com.  120;  Van  Renssellear  v.  Radcliff,  10 
Wend.  E.  639;  Van  Brunt  v.  Schenck,  11  Johns.  E.  377, 
385;    Rlcard  v.    Williams,   7   Wheaton  E.   59;    Mason  v. 
ParJc,  3  Scam.  E.  532;  Davis  v.  Easley,  13  111.  E.  192,  198. 
Actual  possession  of  land  may  arise  in  different  ways,  as 
by  entering  upon  and  improving  the  same  with  the  inten- 
tion of  appropriating  the  land  to  an  ordinary  or  useful 
purpose  —  agricultural  or  other  —  Avhich,  in  their  nature,  in 
connection  with  the  claim  of  right,  indicate  an  exclusive 
use  and  control  of  the  property ;  by  erecting  buildings ;  b}^ 
breaking  prairie  for  cultivation ;  by  inclosure ;  by  opening- 
shafts  for  raising  coal,  or  ore,  quarries  for  obtaining  rock, 
and  using  them  to  the  exclusion  of  others ;  by  the  use  and 
control  of  timber  land  belonging  to  a  farm  or  homestead, 
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although  disconnected  therewith,  for  ordinary  supply  of 
wood  or  timber  for  such  farm  or  homestead.  Sawyer  v. 
JVewland,  9  Vermont  R.  383;  Machin  v.  Geortner,  14:  Wend. 
R.  239 ;  Fenn  v.  Preston,  2  Rawle,  14. 

It  is  impossible  to  specify  the  particular  acts,  under  every 
condition,  which  would  constitute  actual  possession  of  land, 
as  against  a  stranger  or  trespasser.  They  are  as  various  as 
the  uses  to  which  land  is  adapted. 

As  a  general  rule,  it  is  sufficient  if  the  land  is  appropriated 
to  individual  use  in  such  manner  as  to  apprise  the  commu- 
nity, or  neighborhood  of  its  locality,  that  the  land  is  in  the 
exclusive  use  and  enjoyment  of  another,  and  the  possession 
will  be  deemed  co-extensive  with  the  title  under  which  the 
occupant  claims.  There  is  no  reason  why  a  party  having 
entered  upon  a  tract  of  land  under  claim  and  color  of  right, 
and  commenced  improving  the  same  with  the  intention  of 
completing  the  improvement  for  actual  use,  while  that 
intention  continues  and  for  a  reasonable  time  for  convenient 
use  by  cultivation  or  otherwise,  should  not  be  protected  in 
his  possession,  as  against  a  trespasser,  to  the  extent  of  the 
entire  tract  entered  upon  and  to  which  his  color  of  right 
extends.  What  is  here  said  is  in  reference  to  the  facts  of 
this  case  and  the  presumptions  of  intention  arising,  out  of 
them. 

It  is  not  to  be  supposed  that  an  individual  can,  under 
claim  and  color  of  title,  by  some  trifling  improvement,  ap- 
propriate to  himself  a  large  and  unusual  body  of  land,  or 
that  by  entering  upon  a  tract  and  doing  some  useless  thing 
upon  the  land,  as  erecting  a  pen,  sham  building, 
leaving  a  few  rails  or  timbers,  *with  the  intention  [*543] 
thereby  of  excluding  others,  and  not  of  permanently 
improving  and  using  the  land,  could  maintain  an  actual 
possession;  or  that  possession  by  entry  and  improvement 
may  not  be  destroyed  by  laches,  or  acts  clearly  evincing  a 
change  of  purpose  and  an  abandonment  of  the  land.  This 
action  is  based  upon  the  alleged  invasion  of  the  plaintiff's 
actual  possession,  and  if  Brooks  was  in  possession  (in  other 
words,  if  it  was  Brooks'  possession)  at  the  time  of  the  entry 
of  Bruyn,  the  latter  invaded  that  possession,  and  can  not 

maintain  this  action.     In  such  case.  Brooks  has  but  con- 
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tinued,  as  against  Bru3m,  his  lawful  possession ;  and  if,  in 
doing  so,  lie  has  necessarily  and  peaceably  appropriated  the 
labor  of  an  intruder,  the  la^y  will  afford  no  remedy.  On 
the  25th  day  of  June,  Brooks,  under  his  deed,  entered  and 
broke  up  one  or  two  acres ;  some  five  days  after,  Bruyn 
entered,  under  his  deed,  and  commenced,  in  the  night,  erect- 
ing a  shanty ;  and  on  the  next  day  both  continued  their 
improvements,  and  each  afterward  continued  to  claim  pos- 
session of  the  entire  tract.  It  is  reasonable  to  conclude, 
and  it  will  be  presumed  until  the  contrary  appears,  that  the 
prior  entry  of  Brooks  was  with  the  intention  of  proceeding 
to  the  consummation  of  useful  improvements,  and  that  that 
intention  existed  at  the  time  of  the  entry  of  Bruyn.  The 
hauling  of  some  rails  and  part  erection  of  a  pen  with  them 
on  the  land  in  1855,  by  Nathaniel  Brujm,  can  not  affect  this 
case,  for  if  Brooks  invaded  any  one's  possession,  it  was  that 
of  Nathaniel,  and  not  of  the  plaintiff  in  this  suit,  to  whom 
JSTathaniel  afterward  conveyed.  It  is  well  settled  that  in 
this  action  title  is  immaterial,  except  for  the  purpose  of 
showing  the  extent  of  possession.  Deeds,  under  which  the 
party  claims,  may  be  read  in  evidence,  not  for  the  purpose 
of  proving  title  to  the  land,  but  the  boundaries,  or  extent 
of  possession.  Croff  v.  BalUnger,  18  111,  E,.  200;  Davis  v. 
IJasley,  13  id.  192. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


[*544:]  ^Edmukd  Harwood  et  al.  v.  Hikam  A.  Tucker  et  al. 
Appeal  from  Cook  County  Court  of  Common  Pleas. 

Draft  —  Appropriation  of  particular  fund  —  Drawee  as  trustee  — 
Bound  to  pay  in  what  funds. —  A.  sold  a  draft  on  C.  to  B.,  and  at  the 
same  time  sent  C.  the  exact  amount  in  bank  bills,  with  a  request  to 
honor  the  draft.  Held,  that  this  was  in  equity  an  appropriation  of 
the  money,  and  that  from  the  receipt  of  it,  and  the  request,  C.  held 
the  funds  as  a  trustee  for  the  benefit  of  B. ;  but  he  was  not  bound  to 
pay  in  coin,  but  only  in  such  funds  as  were  forwarded  to  him. 

Effect  of  unauthorized  demand. —  An  unauthorized  demand,  by  B.'s 
agent,  for  payment  in  specie,  would  not  relinquish  liis  right  to  the 
funds  wiiich  were  held  in  trust  for  him. 
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Return  of  funds  by  drawee  to  drawer. — "When  C.  had,  in  good  faith, 
returned  a  portion  of  the  funds  to  'A.,  on  account  of  their  being  un- 
current,  lie  was  not  responsible  for  their  loss  by  A.'s  failure. 

Haewood  &  Co.  filed  their  bill  in  the  common  pleas  of 
Cook  county,  stating  that  Ellis  &  Sturgis,  of  Cincinnati,  had 
given  them  a  draft  upon  H.  A.  Tucker  &  Co.,  of  Chicago, 
for  the  sum  of  $2,000,  to  meet  which  a  like  sum  had  been 
sent  by  express  to  meet  this  particular  draft.  That  when 
the  draft  was  presented  to  Tucker  &  Co.,  Ellis  &  Sturgis 
had  failed  in  business,  but  had  not  made  any  different  ap- 
propriation of  the  money  forwarded  to  Tucker  &  Co.  That 
Tucker  &  Co.  claim  that  a  portion  of  said  money  is  due  from 
Ellis  &  Sturgis  to  them,  and,  therefore,  Tucker  refused  to 
pay  the  whole  amount  of  the  draft,  and  asking  that  the 
§2,000  shall  be  decreed  to  be  paid  on  the  draft. 

The  a^s\ver  admits  the  receipt  of  the  $2,000,  but  alleges 
that  $240  of  it  was  uncurrent,  and  was,  therefore,  sent  back 
to  Ellis  &  Sturgis,  and  that  the  residue  was  credited  to 
Ellis  &  Sturgis  on  the  books  of  Tucker  &  Co. ;  but  denies 
the  appropriation  of  the  fund,  and  denies  any  acceptance  by 
them  of  the  draft ;  states  that  the  draft  was  presented  and 
pa3'ment  demanded  in  coin,  and  not  in  the  said  bills  trans- 
mitted by  Ellis  &  Sturgis.  That  Tucker  &  Co.  only  owed 
Ellis  &  Sturgis  the  sum  of  $900.  That  Tucker  &  Co.  had 
been  garnished  by  other  creditors  of  Ellis  &  Sturgis  and 
had  answered  under  that  process ;  that  they  were  indebted 
to  Ellis  &  Sturgis  by  reason  of  the  said  remittance  to  them  . 
of  the  said  $2,000.     There  was  a  general  replication. 

The  cause  was  submitted  to  the  common  pleas,  J.  M.  Wil- 
son, judge,  at  October  term,  1856,  upon  bill,  answers  and 
proofs,  and  he  decreed  that  complainants  should  take  noth- 
ing by  their  bill.  The  complainants  then  prayed  ^n  appeal 
and  bring  the  case  to  this  court. 

Shumway,  Waite  and  Towne,  for  appellants.  Sedgwick 
and  Walkee,  for  appellees. 

*CAToisr,  J.     We  place  our  reversal  of  this  decree  [*545] 
upon  the  ground  that  the  remittance  of  $2,000  was 
made  for  the  express  and  specified  purpose  of  paying  the 
draft  drawn  by  Ellis  &  Sturgis  upon  the  defendants,  in 
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favor  of  the  complainants,  so  that  it  is  unnecessary  to  in- 
quire what  would  have  been  the  rights  of  the  complainants 
upon  any  general  funds  in  the  hands  of  Tucker  &  Co., 
belonging  to  Ellis  &  Sturgis,  at  the  time  the  former  received 
:notice  of  the  draft.  That  such  a  draft  against  a  general 
balance  in  the  hands  of  Tucker  &  Co.,  and  notice  of  it  by 
ithem,  created  no  legal  liability  in  favor  of  Plarwood  & 
Marsh  before  they  had  accepted  or  agreed  to  pay  it,  is  a 
point  not  controverted,  but  vrhat  are  the  rights  of  the  par- 
ties in  equity,  on  such  a  state  of  facts,  I  will  not  now  under- 
take to  say ;  I  consider  it  beset  with  difficulties,  whether 
considered  upon  the  authority  of  adjudged  cases,  or  whether 
it  be  considered  in  reference  to  its  influence  upon  commer- 
cial convenience.  As  we  understand  the  facts  of  this  case, 
it  depends  upon  an  entirely  different  principle,  about  which 
there  can  be  really  no  dispute,  unless  it  be  wh,ether  the 
remedy  might  not  have  been  obtained  in  a  court  of  law. 

The  facts  of  the  case  are  simply  these :  Harwood  &  Marsh, 
in  Cincinnati,  purchased  a  draft  of  Ellis  &  Sturgis,  on 
Tucker  &  Co.,  of  Chicago,  for  $2,000,  and  paid  them  that 
:amount,  less  exchange.  At  the  same  time  Ellis  &  Sturgis 
remitted  by  express  to  Tucker  &  Co.  that  amount  in  bank 
notes,  and  advised  them  as  follows : 

"  Cincinnati,  October  23,  1854. 
•^'  H.  A.  Tucker  &  Co. : 

"  Dear  Sir  —  We  hand  $2,000  bank  notes  for  Cr.     Draw 
same  amount,  $2,000.     Please  honor  ELarwood  &  Marsh. 
"  Respectfully,  Ellis  &  Sturgis." 

We  are  satisfied,  from  the  evidence,  that  at  the  time  of 
;this  transaction  H.  A.  Tucker  &  Co.  were  not  the  general 
correspondents  of  Ellis  &  Sturgis,  but  that  their  correspond- 
ence was.  limited  to  special  or  a  particular  class  of  trans- 
actions, and  was  principally  confined  to  remitting  to  them 
western  currency,  for  the  purchase  of  I^ew  York  exchange, 
to  enaljle  Ellis  &  Sturgis  to  keep  up  their  account  with  their 
correspondent  there.  The  usual  course  of  the  conduct  of 
those  transactions  was  for  Tucker  &  Co.,  whenever  they  re- 
ceived a  package  of  currency,  to  remit  the  proceeds  or  the 
value  thereof,  in  exchange,  to  the  correspondent  of  Ellis  tfe 
.Sturgis,  in  iN'ew  York,  to  the  credit  of  that  house;  thus 

644 


1S5T.]  Haewood  v.  Tuckee.  546 

approximately  closing  each  transaction.  This,  however 
Avas  not  always  strictly  the  case,  for  sometimes,  from 
special  causes,  the  eastern  '^remittance  did  not  pre-  [*546] 
cisely  correspond  with  the  value  of  the  package 
received,  when  Ellis  &  Sturgis  were  at  once  advised  of  the 
difference.  The  effect  of  this  was  to  leave,  frequently  if 
not  generally,  an  open  but  limited  account  betw^een  the  par- 
ties. Beside  this  purchase  of  eastern  exchange,  Ellis  & 
Sturgis,  during  the  whole  course  of  their  correspondence^, 
drew  but  twelve  bills  on  Tucker  &  Co.  These  may  be  di- 
vided into  three  classes.  First,  there  were  four  bills  drawn, 
and  funds  to  the  same  amount  sent  the  same  day,  in  each 
case,  for  the  express  purpose  of  meeting  these  bills.  The 
bill  now  in  qijestion  was  one  of  these.  Ellis  &  Sturgis  ad- 
vised Tucker  &  Co.  of  these  drafts  and  special  remittances 
to  meet  them,  sometimes  more'  or  less  explicitly,  but  con- 
veying the  same  information  substantially.  One  of  these- 
reads  thus:  "We  hand  $500,  Ohio,  etc.,  to  pay  our  drafts 
that  amount.  "W.  Borden."  Another  reads :  "  Herein  find 
$750,  bank  notes;  have  drawn  on  you  same  amount.''  And 
the  other  reads:  "We  hand  $586,  bank  notes,  to  pay  our- 
draft  on  you,  that  amount  drawn  to-day  to  J.  S.  Evans.  If 
there  is  any  charge  send  figures."  Five  of  the  other  drafts, 
were  drawn  when  larger  remittances  were  made,  from  which 
they  were  directed  to  retain  sufficient  to  meet  the  drafts, 
and  with  the  balance  to  purchase  New  York  exchange;  and. 
the  remaining  three  drafts,  which  were  for  small  amounts^ 
were  drawn  without  any  particular  advices,  but  their  amounts. 
w^ere  expected  to  be  retained  out  of  remittances  forwarded 
in  the  course  of  the  exchange  transactions.  Kow,  when, 
we  consider  the  character  of  the  correspondence  between 
the  two  houses,  and  the  nature  of  the  special  transactions,, 
especially  of  the  four  drafts  first  above  named,  can  we, 
without  ignoring  our  common  understanding,  for  a  moment 
doubt  that  the  special  remittances  were  made  to  meet  the 
drafts  drawn  at  the  same  time  and  for  no  other  purpose  ?  If 
such  was  the  case,  then  were  those  funds  especially  appro- 
priated for  those  objects,  and  by  receiving  them  Tucker  & 
Co.  impliedly  agreed  to  hold  them  for  the  purpose  of  meet- 
ing those  drafts  and  not  for  general  account.     Indeed,  the 
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« 

'evidence  shows  that  Ellis  &  Sturgis  kept  no  general  account 
Avith  Tucker  &  Co.,  for  the  purposes  of  exchange  between 
Cincinnati  and  Chicago,  but  that  account  was  kept  at  Chi- 
cago Avith  E,.  K.  Swift  &  Co.,  and  all  the  transactions  be- 
tween Ellis  &  Sturgis  and  Tucker  &  Co.  were  of  a  special 
character,  and  it  was  not  the  intention  of  the  former  to 
keep  a  fund  to  their  credit,  in  the  hands  of  the  latter,  and 
when  there  happened  to  be  balances  either  way,  it  arose 
from  accidental  causes,  as  where  uncurrent  funds  were  re- 
ceived for  particular  purposes  and  returned  as  inapplicable 
to  those  purposes.  Balances  arising  from  these  acci- 
[*547]  dental  causes  must,  from  the  *nature  of  the  corre- 
spondence, when  they  did  occur,  generally  be  against 
Ellis  &  Sturgis,  although  small,  and  of  a  temporary  char- 
acter, and  the  statement  of  the  account  kept  by  Tucker  & 
Co.,  as  exhibited  by  Dox,  their  cashier,  shows  that  such  was 
the  case.  Now,  the  advices  sent  with  the  four  drafts  first 
above  named,  all  of  which  I  have  copied,  although  differ- 
ently worded,  show  clearly  that  the  remittances  were  all 
designed  for  the  same  purposes,  that  is,  to  pay  the  drafts 
therein  advised.  Such  is  the  express  language  of  two,  and 
the  meaning  of  the  other  two  is  scarcely  less  apparent, 
especially  when  all  the  circumstances  are  considered.  The 
letters  show  that,  while  the  greatest  possible  brevity  is  de- 
signed to  be  observ^ed,  consistent  with  intelligence,  yet  no 
set  form  of  words  was  in  use  at  the  bank  to  convey  par- 
ticular intelligence,  so  that  the  inference  in  the  forms  of 
expression,  whether  the  stronger  or  the  weaker  were  used, 
to  announce  the  design  of  a  particular  appropriation,  was 
accidental  and  not  designed. 

The  remittance  having  been  made  for  the  especial  pur- 
pose of  paying  this  draft,  it  was  an  appropriation  of  the 
funds  to  that  purpose,  and  the  holder  of  the  draft  acquired 
an  interest  in  the  fund,  which  a  court  of  equity  at  least  will 
protect.  Xo  matter  what  the  state  of  the  accounts  between 
the  two  banking  houses  may  have  been,  when  Tucker  &  Co. 
received  this  money  with  advices  of  the  especial  appropria- 
tion, tJiey  had  no  right  to  pass  it  to  the  general  credit  of 
Ellis  &  Sturgis,  but  were  bound  to  hold  it  as  trustees  for 

the  holders  of  the  draft. 
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Of  course  they  were  not  b6und  to  pay  the  draft  in  coin 
when  it  was  presented  by  Burch,  but  were  only  bound  to 
pay  it  in  such  funds  as  they  had  received  for  that  purpose ; 
but  this  unauthorized  demand  of  coin  did  not  relinquish 
their  right  to  the  fund  which  the  defendants  did  hold  in 
trust  for  them.  The  draft,  with  the  special  appropriation 
of  the  money  remitted,  was  an  assignment  of  the  fund  to 
the  complainants,  and  Tucker  &  Co.  ^ere  bound  so  to  regard 
it  till  legitimately  withdrawn. 

Perhaps,  strictly  speaking,  the  defendants  should  have 
held  the  whole  of  the  funds,  including  the  $240  uncurrent 
mone}'",  to  meet  the  draft;  yet  as  trustees  of  the  complain- 
ants, they  acted  in  good  faith  and  probably  as  sound  discre- 
tion and  good  judgment  dictated,  under  the  circumstances, 
in  returning  that  mone}^,  that  it  might  be  replaced  with 
good.  We  do  not  think  they  ought  to  be  held  responsible 
for  its  loss,  by  the  failure  of  Ellis  &  Sturgis. 

The  decree  of  the  common  pleas  must  be  reversed,  and 

the  suit  remanded,  with  instructions  to  that  court  to  enter 

a  decree  in  favor  of  the  complainants  for  $2,000  and  interest, 

less  $240  and  interest. 

Decree  reversed. 


*Aethur  D.  Kich  v.  William  Gr.  Hathaway,  [*548] 
Error  to  Cooh. 

Intendments  in  favor  of  judicial  proceedings.— All  intendments 
will  be  in  favor  of  the  legality  of  the  proceedings  when  they  depend 
upon  matters  of  fact,  unless  their  existence  is  denied  by  bill  of  excep- 
tions. 

Notice  of  motion — When  not  matter-  of  record. — The  service  and 
notice  of  an  intended  motion  or  step  in  a  cause,  at  a  vacation  term,  is 
not  a  matter  of  record.  Then-  absence  from  the  record  is  no  evidence 
that  notice  was  not  given. 

When  party  must  take  notice  of  orders  of  court. —  A  party  in 
court,  to  dispose  of  a  demurrer,  must  take  notice  of  the  orders  of  the 
court  following  thereupon. 

Cited:  Guarantor,  liability  of,  41  111.  413;  80  111.  245;  83  111.  122.  Pre- 
sumption in  favor  of  regularity  of  judgment,  79  111.  472.  Affidajrit  should 
show  what,  88  111.  184.  Decision  of  motion  to  set  aside  default,  discre- 
tionary, 3  Bradw.  274 ;  14  Bradw.  605. 
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Refusal  to  set  aside  default — Wliether  revieivable. —  A  refusal  ta 

set  aside  a  default  will  not  be  re-vised,  unless  the  discretion  of  the 

court,  in  doing  so,  has  worked  gi'oss  injustice. 
Averment  of  merits. —  A  simple  averment  of  merits  in  a  defense  is  not 

sufficient ;  the  grounds  of  the  defense  should  be  stated. 
Guaranty  —  Liability  of  guarantor. —  The  liability  of  a  guarantor  does. 

not  depend  upon  the  diligence  used  in  prosecuting  the  maker  of  a  note. 
Same  —  Consideration. — A  guarantor,  signing  a  note  at  its  inception, 

adopts  the  consideration  of  the  note  as  the   consideration  for  his 

guaranty. 

This  was  an  action  of  assiiinpsit,  brought  by  Hathaway 
against  Rich,  at  the  October  vacation  term  of  Cook  circuit 
court. 

The  defendant  below,  by  his  attorneys,  filed  a  demurrer 
to  the  declaration  of  said  plaintiff  below,  on  the  28th  day 
of  October,  in  said  October  term,  which  was  not  answered 
by  said  plaintiff  below. 

On  the  29th  of  October  the  cause  was  called  up  for  hear- 
ing at  said  vacation  term,  without  notice  to  the  defendant 
below,  or  his  attorneys ;  the  demurrer  was  sustained ;  leave 
taken  by  plaintiff  below  to  amend  his  declaration,  which 
was  done,  and  a  rule  entered  that  the  defendant  below 
should  plead  by  the  next  morning. 

On  the  1st  day  of  November  following,  a  judgment  of 
default  was  entered  against  the  defendant  below,  for  want 
of  a  plea. 

On  the  19th  of  November,  being  then  the  November  term 
of  said  court,  defendant  below  moved  to  set  aside  the  de- 
fault, and,  on  the  22d  of  November,  defendant  filed  affidavits 
of  his  attornevs,  and  of  himself,  of  the  want  of  notice  of 
the  proceedings  upon  the  demurrer,  and  subsequent  thereto, 
and  of  the  rule  to  plead ;  also,  of  a  good  defense  to  said 
action  upon  the  merits.  And  the  said  court  overruled  the 
motion  to  set  aside  the  default. 

John  E.  Cone,  for  plaintiff  in  error.  H.  T.  Helme  and 
II.  F.  Waite,  for  defendant  in  error. 

[*5'i9]       "Scates,  C.  J.     The  objection  taken  to  the  pro- 
ceedings had  at  the  October  term  of  the  circuit  court 
for  want  of  previous  notice  to  the  defendant  below  can  not 
be  sustained. 
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Every  intendment  will  be  indulged  in  favor  of  the  legality 
of  the  proceedings  when  they  depend  npon  the  existence  of 
matters  of  fact,  unless  their  existence  is  denied  by  the 
record,  on  bill  of  exceptions.  The  service  and  notice  of  an 
intended  motion  or  step  in  a  cause  at  a  vacation  term  is  not 
a  matter  of  record.  They  must  be  so  made  by  bill  of  ex- 
ception. Their  absence  from  the  record  is  no  evidence  that 
notice  was  not  given.     IgleliaH  v.  Pitcher^  17  111.  R.  308. 

TVe  will,  therefore,  presume  in  this  case,  to  sustain  the 
judgment  below,  that  due  notice  was  served  of  the  inten- 
tion to  submit  the  demurrer.  Being  so  in  court  to  dispose 
of  the  demurrer,  plaintiff  must  take  notice  of  the  orders  fol- 
lowing thereupon  at  the  term.  He  was  regularly  in  default 
for  want  of  a  plea  under  the  rule.  The  refusal  of  the  court 
to  set  aside  a  default  is  the  exercise  of  a  discretion  which 
we  will  not  revise,  at  least  unless  a  gross  and  flagrant  abuse 
of  it  is  shown,  of  which  there  is  no  pretense  here.  Oreenleaf 
V.  Roe,  17  111.  R.  171. 

The  simple  averment  of  merits  in  the  defense  has  not  been 
received  as  a  sufficient  statement,  in  affidavits,  to  set  aside 
defaults.  A  full  disclosure  of  the  facts  and  grounds  upon 
which  the  merits  of  the  defense  arise  has  been  usuall}^ 
required  and  made,  so  as'  to  enable  the  court  to  judge  of  the 
merits. 

The  affidavits  set  forth  no  facts  which  show  merits,  but 
general  statements  only,  drawing  conclusions,  instead  of 
submitting  the  facts  for  the  judgment  of  the  court  upon  the 
question  of  merits. 

The  plaintiff  has,  by  his  assignment  of  errors,  renewed 
his  objections  to  the  sufficienc}^  of  the  amended  declaration. 
But  we  think  there  is  no  ground  of  objection  sustainable.. 
A  guaranty  is  an  original,  independent  undertaking,  and 
does  not  depend  upon  the  diligence  of  promise  against  or 
the  solvency  of  the  maker.  Ileaton  v.  HuTbert,  3  Scam.  R. 
489;  Cushman  v.  Dement,  id.  497;  Camden  v.  McCoy,  id. 
437;  Carroll  v.  Weld,  13  111.  R.  683;  Klein  v.  Currier,  U 
id.  237. 

"Where  the  guarantor  signs  at  the  time  of  giving  the  note, 
the  consideration  in  the  note  becomes  the  consideration  of 

tHe  guaranty,  and  will  support  it.     11  111.  R.  237. 
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The  suggestion  of  a  defense  for  want  of  a  consideration 

is,  therefore,  not  full  enough"  to  present  one  available  to 

plaintiff.     His   set-off  is  not   barred.     So  we  perceive  no 

'ground  to  suspect  any  injury  to  plaintiff  by  refusal  to  set 

aside  the  default. 

Judgment  affirmed. 


["550]      *David  S.  Lee  v.  Adamson  B.  N^ewkikk. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 

Execution,  when  nullity. —  An  execution  issued  from  the  municipal 
court  of  the  city  of  Chicago,  after  the  court  was  abohshed,  is  a  nulUty. 

Constitutional  law. —  The  ninth  section  of  the  act  concerning  convey- 
ances in  the  Eevised  Statutes  is  unconstitutional. 

This  was  an  action  of  ejectment  to  recover  the  following 
premises:  beginning  at  the  northwest  corner  of  west  half 
northeast  quarter  section  18,  township  39  ]^.,  R,  li  east, 
and  running  thence  south  one  hundred  and  sixty  rods  to 
southwest  corner  thereof;  thence  east  fourteen  rods  seven 
links ;  thence  north  fifty  rods ;  thence  east  six  rods ;  thence 
north  one  hundred  and  ten  rods ;  thence  west  twenty  rods 
four  links  to  place  of  beginning. 

Commenced  by  the  appellant  against  the  appellee,  on  the 
2d  day  of  June,  a.  d.  1856,  in  the  Cook  county  court  of 
common  pleas.  Plea  not  guilty,  and  trial  by  jury  at  the 
February  term,  1857. 

All  the  evidence  in  the  case  was,  on  motion  of  defendant, 
excluded  from  the  jury,  on  the  ground  that  the  same  did 
not  establish  a  title  on  the  part  of  the  said  plaintiff  to  the 
premises  described  in  his  declaration,  which  motion  Avas 
sustained  and  granted  by  the  court,  and  the  whole  of  said 
evidence  excluded  from  the  jur}^*  To  which  decision  and 
ruling  of  the  court,  and  the  exclusion  of  said  evidence,  as 
aforesaid,  the  plaintiff  then  and  there  excepted. 

C.  Beckwith,  for  appellant.     B.  S.  Moeeis,  for  appellee. 

ScATEs,  C.  J.  The  plaintiff's  title  depends  upon  the  same 
judgment  in  and  execution  issued  from  the  municipal  court 

Cited  :  80  III.  63. 
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of  the  city  of  Chicago,  as  the  defendant's  title  did  in  JS^ew- 
kirh  V.  Chapron,  17  111.  E.  3M.  The  title  is,  therefore,  de- 
fectire,  for  the  reason  there  stated,  that  the  execution 
issued  from  the  municipal  court,  after  the  court  was  abol- 
ished, is  a  nullity,  and  a  sale  under  it  is  void.  We  need  not 
repeat  the  argument  here. 

The  plaintiff  set  up  the  statute  of  limitations.  He  has 
failed  to  show  an  actual  possession  for  seven  successive  years. 
Actual  possession  was  taken  and  a  portion  of  the  land  was 
plowed,  but  it  seems  to  have  been  abandoned  again,  as  no 
f ui'ther  act  was  done  to  continue  that  possession  in  fact.  In 
1855,  defendant  took  actual  possession,  and  has  continued 
it  ever  since,  by  actual  inclosure. 

■•■Failing  in  these  claims  of  title,  the  plaintiff  has  [*551] 
presented  his  claim  and  color  of  title,  made  in  good 
faith,  which,  we  think,  has  sufficiently  shown  and  proved 
the  payment  of  taxes  for  seven  consecutive  years  from  the 
year  1848;  and  relies  upon  the  provisions  of  the  ninth  sec- 
tion of  the  act  concerning  convej^ances  (Eev.  Stats,  p.  104), 
Avhich  declare  and  adjudge  him  to  be  the  owner  of  vacant 
and  unoccupied  lands  under  such  circumstances.  The  plaint- 
iff brings  himself  withm  the  provisions  of  that  section,  but 
we  have  held  the  section  to  be  unconstitutional  and  void, 
in  the  cases  of  Pllhington  et  al.  v.  Ford,  18  111.  R.  502,  and 
Harding  v.  Butts,  18  id.  502,  at  this  term,  and  will  not 
repeat  the  argument.     Those  cases  are  decisive  of  this. 

Judgment  affirmed. 


Margaret  Botland  v.  William  Boyland. 

Error  to  Cooh. 

Service  op  process  —  Return. —  A  service  of  j)rocess  must  be  made 
strictly  according  to  the  statute,  and  so  shown  by  the  return  of  the 
officer,  or  the  coui't  will  not  have  jurisdiction  of  the  person. 

A  return  which  shows  that  the  process  was  served  by  leaving  the  same 
at  the  house  of  another  person,  with  a  female  white  person,  etc., 
''  said  place  being  designatecV  by  plaintiff,  is  insufficient. 

A  defective  service  or  return  will  not  be  cured  by  a  recital  in  the  decree. 

Cited:  56111.  390;  59  111.  108. 
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The  said  William  filed  his  bill,  llth  of  I^ovember,  1852, 
stating  his  maiTiage  in  May,  1833,  with,  defendant,  and 
that  they  lived  together  from  thence  till  the  1st  of  Septem- 
ber, 1850,  as  hnsband  and  wife,  when  she  wilfully  and 
wickedly  deserted  him,  at  Chicago,  and  wilfully  absented 
herself  from  him,  without  excuse,  for  two  years  prior  to^ 
the  filing  his  bill. 

Summons  issued  in  usual  form,  on  which  is  the  following 
return : 

"Executed  the  within  writ  by  leaving  a  copy  of  the 
within  at  the  dwelling-house  of  John  JfcCawlei/,  with  a 
female  white  person,  over  twelve  years  of  age,  informing 
her  of  the  contents  thereof,  said  place  being  designated  by 
plaintiff,  November  5,  1852.  Service,  fifty  cents;  copy, 
fifty  cents ;  return,  ten  cents ;  mileage,  five  cents. 

(Signed)  "W.  L.  Chuech,  Sheriff. 

"  By  D.  T.  Wood,  Deputy." 

Margaret's  default  was  entered,  and  the  bill  was  taken 
as  confessed,  proof  was  made,  and  thereupon  a  decree  dis- 
solving the  marriage  contract. 

The  error  assigned  is  that  the  decree  is  irregular 
[*552]  and  void,  ^because  the  defendant  below  had  not 
such  notice  of  the  suit  as  is  required  by  law. 

B.  S.  MoEEis,  and  Shumway,  Waite  and  Towne,  for 
plaintiff  in  error.  Hoyne  and  Millee,  for  defendant  in 
error. 

ScATES,  C.  J.  A  decree  pro  confesso  was  taken  on  the 
following  return  of  service  on  the  summons : 

"Executed  the  Avithin  writ  by  leaving  a  copy  of  the 
within  at  the  dwelling-house  of  John  McCawle}^,  with  a 
female  white  person,  over  twelve  years  of  age,  informing 
her  of  the  contents  thereof,  said  place  heing  designated  by 
l)laintiff,  ISTovember  5,  1852." 

AYliere  the  court  has  no  jurisdiction  the  decree  is  void. 
Tlie  service  here  is  wholly  insufficient  to  give  the  court 
jurisdiction  of  the  person  of  defendant  below. 

Where  a  personal  service,  by  a  delivery  of  a  copy  of  the 
summons,  can  not  be  made,  by  reason  of  the  absence  of  de- 
fendant from  home,  or  because  defendant  can  not  be  found, 
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an  equivalent  is  prescribed  by  statute.  But  in  making  this 
service,  as  in  tlie  case  of  constructive  service  by  publica- 
tion, the  requirements  of  the  statute  must  be  strictly  com- 
plied with,  and  this  must  affirmatively  appear  on  the  record. 
As  no  presumptions  can  be  indulged  against  infants,  so 
none  will  be  indulged  against  adults  on  defaults,  where  the 
notice  has  been  merely  constructive.  Tried  by  this  rule, 
and  this  service  will  be  found  deficient  in  several  essentials : 
First.  The  copy  was  not  left  at  the  "usual  place  of  abode" 
of  defendant  below,  but  at  the  dwelling-house  of  John 
McCawley.  What  connection  his  dwelling  has  with  her 
"  usual  place  of  abode  "  is  not  shown.  Second.  It  should 
have  been  left  with  some  white  person  "  of  the  family  "  of 
defendant,  over  the  age  of  ten  years.  Here  the  person  was 
white,  and  of  sufficient  age,  but  not  of  defendant's  family. 
We  could  hardly  presume  she  was  of  McCawley's  family, 
at  whose  dwelling  she  was  found,  much  less  of  defendant's 
family.  It  is,  in  these  essentials,  wholly  deficient,  accord- 
ing to  the  statute  and  its  sound  construction,  in  Townsend 
et  al.  V.  Griggs,  2  Scam.  R.  366 ;  Montgomery  et  al,  v.  Brown 
£t  al.  2  Gilra.  E.  583,  in  which  last  case  the  court  held  it 
necessary  to  name  the  white  person  with  whom  it  was  left, 
in  order  that  defendant  might  be  able  to  trace  the  copy 
and  service.  Tliis  doctrine  has  been  further  extended  and 
approved,  in  relation  to  adults,  in  Jacobus  v.  Smith,  14  111. 
E.  359 ;  and  to  infants  and  adults  in  Cast  et  al.  v.  Rose  et  al. 
17  111.  R.  276. 

*We  fully  approve  it  on  principle.  Parties  are  [*553"] 
not  to  be  prejudiced  of  their  rights  or  deprived  of 
their  property,  without  notice.  When  that  notice  is  con- 
structively given,  the  party  claiming  benefits  under  it  must 
show  a  strict  compliance  with  every  requirement  of  the 
statute.  Nothing  less  will  invest  the  court  with  jurisdic- 
tion or  give  validity  to  the  decree  which  may  be  rendered ; 
nor  can  these  defects  be  aided  by  recital  of  such ,  service  in 
the  decree  itself,  as  is  done  in  this  case. 

Decree  reversed  and  cause  remanded. 

Decree  reversed. 
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The  Peoeia  Marine  and  Fire  Insurance  Company  v.  David 

Lewis  et  al. 

Apj>eal  from  Winnebago. 

Insurance — Statement  and  proof  of  loss — Waiver  of  imperfections 
in.  —  An  insurance  company  may  waive  imperfections  and  deficien- 
cies in  the  statement  of  loss  and  proof  requu-ed  by  the  poUcy ;  and  all 
objections  to  the  sufficiency  of  proof  ■will  be  considered  as  waived  to 
everything  not  specifically  pointed  out.i 

Upon  notice  and  an  account  and  proofs  furnished  of  loss  to  an  insur- 
ance company,  all  objections  that  might  be  but  are  not  taken,  if  the 
company  objects  to  paying,  will  be  considered  as  waived,  and  only 
such  objections  can  be  insisted  on  as  were  first  made. 

Transfer  of  interest  —  Want  of  consent  must  he  averred  in  plea. — 
If  it  is  objected  that  an  assignment  or  change  of  interest  in  the  ijrem- 
ises  insured  was  executed  subsequent  to  the  jjolicy,  want  of  consent 
must  be  averred  in  a  plea  to  an  action  on  the  policy,  or  it  will  be  pre- 
sumed that  the  conditions  of  the  policy  were  complied  with. 

Notice  of  loss  —When  to  he  given. —  Where  the  conditions  of  a  policy 
requu-e  that  notice  of  a  loss  shall  be  given  "  foi'thioith,"  it  will  be  un- 
derstood to  require  the  use  of  due  diligence,  and  that  it  shall  be  given 
within  a  reasonable  time,  under  the  circumstances. 

Representation —  Compliance  with.—  If  it  is  represented  that  a  force- 
pump  is  connected  with  the  building  insured,  and  there  is  such  a 
pump,  but  without  hose,  there  will  be  a  compliance  with  the  condi- 
tion. 

When  fixtures  covered  by  policy.— The  insurance  of  a  starch  man- 
ufactory will  include  fixtures  and  machinery. 

Loss  — Amount  of  recovery. —  If  a  greater  loss  is -proved  than  the  whole 
amount  insured  by  different  policies,  the  party  insu*-ed  will  be  entitled 
to  recover  the  full  amount  of  each  policy,  unless  the  recovery  shaU  be 
limited  by  the  policy  to  only  a  proportion  of  the  loss. 

Interest  runs  from  what  tijie. —  The  insured  will  be  entitled  to  in- 
terest upon  the  amount  of  loss  proved  witliia  the  policy  from  the  time 
fixed  for  the  payment,  after  proof  of  loss. 

Cited  :  Objections  to  proof,  when  waived,  32  111.  473 ;  60  111.  470.  Lia- 
bility to  pay,  50  111.  130.  Allowance  of  interest,  80  111.  395.  Notice  of 
loss,  within  what  time  to  be  given,  80  III.  391 :  100  111.  648 ;  101  111.  626. 
Description  in  policy  covers  what,  45  111.  303. 

1  Atlantic  Ins.  Co.  v.  Wright,  22  111.  462 ;  Winnesheik  Ins.  Co.  v. 
Schueller,  60  111.  465;  Pennell  v.  Lamar  Ins.  Co.  73  111.  303;  WiUiams- 
burg  Ins.  Co.  v.  Cary,  83  111.  453 ;  Phoenix  Ins.  Co.  v.  Tucker,  92  111.  64 ; 
Lycoming  Ins.  Co.  v.  Barringer,  73  111.  230:  Lycoming  F.  Ins.  Co.  v. 
Dunmore,  75  111.  14. 
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This  suit  was  brought  to  February  term,  1856.  Declara- 
tion contained  four  counts  upon  a  policy  of  insurance, 
which,  with  the  conditions  so  far  as  is  necessarily  connected 
with  this  case,  is  as  follows: 

"  By  this  policy  of  insurance  the  Peoria  Marine  and  Fire 
Insurance  Company,  in  consideration  of  $40,  to  them  paid 
by  the  assured  hereinafter  named,  the  receipt  whereof  is 
hereby  acknowledged,  do  insure  Lewis  Smith,  Esq.,  &  Co., 
against  loss  or  damage  by  fire,  to  the  amount  of 
$2,000,  on  their  '^starch  factory  building,  including  [*554:] 
machinery  and  fixtures.  Said  buildino^  is  basement 
of  stone,  upper  story  of  wood,  and  is  situated  on  Eock  river, 
in  the  city  of  Pockford,  111.  All  as  is  described  in  applica- 
tion and  survey  ]^o.  96,  on  file  in  this  office.  Two  thousand 
dollars  other  insurance. 

"  And  the  said  company  do  hereby  promise  and  agree  to 
make  good  unto  the  said  assured,  their  executors,  adminis- 
trators and  assigns,  all  such  immediate  loss  or  damage,  not 
exceeding  in  amount  the  sum  insured,  as  shall  happen,  by 
fire,  to  the  propert}^,  as  above  specified,  from  the  1st  day  of 
June,  1855  (at  12  o'clock  at  noon),  unto  the  1st  day  of  June, 
1856  (at  12  o'clock  at  noon),  the  said  loss  or  damage  to  be 
estimated  according  to  the  true  and  actual  cash  value  of  the 
property  at  the  time  the  same  shall  happen ;  and  to  be  paid 
within  sixty  days  after  notice  and  proof  thereof  made  by 
the  assured,  in  conformity  to  the  conditions  annexed  to  this 
policy.  And  if  the  said  assured,  or  their  assigns,  shall  here- 
after make  any  other  insurance  on  the  same  property,  and 
shall  not  give  notice  thereof  to  this  company,  and  have  the 
same  indorsed  on  this  instrument,  or  otherwise  acknowl- 
edged b}^  them,  in  writing,  this  policy  shall  cease  and  be  of 
no  further  effect.  And  in  case  of  any  other  insurance  upon 
the  property  hereby  insured,  whether  prior  or  subsequent  ta 
the  date  of  this  policy,  the  assured  shall  not,  in  case  of  loss 
or  damage,  be  entitled  to  demand  or  recover  of  this  com- 
pany any  greater  portion  of  the  loss  or  damage  sustained 
than  the  amount  hereby  insured  shall  bear  to  the  whole 
amount  insured  on  said  property.  And  that  this  polic}^  is 
made  and  accepted  in  reference  to  the  conditions  hereto  an- 
nexed, which  are  to  be  used  and  resorted  to  in  order  to 
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explain  the  rights  and  obligations  of  the  parties  hereto,  in 
all  cases  not  herein  otherwise  specially  provided  for.'' 

Conditions  of  insurance  referred  to  in  the  body  of  the 
foregoing  policy : 

7.  Policies  of  insurance  subscribed  by  tliis  company  shall 
not  be  assignable  without  the  consent  of  the  company,  ex- 
pressed by  indorsement  made  tliereon.  In  case  of  assign- 
ment without  such  consent,  whether  of  the  whole  policy  or 
of  any  interest  in  it,  the  h ability  of  the  company,  in  virtue 
of  such  policy,  shaU  thenceforth  cease.  And  in  case  of  an}^ 
such  transfer  or  change  of  title  in  the  property  insured  by 
this  company,  or  of  any  undivided  interest  therein,  such  in- 
surance shall  be  void  and  cease. 

11.  All  persons  insured  by  this  company,  and  sustaining 
loss  or  damage  by  fire,  are  forthwith  to  give  notice  thereof 
to  the  company  or  its  agent,  and,  as  soon  after  as  possible, 
to  deliver  in  a  particular  account  of  such  loss  or  damage, 
signed  with  their  own  hands  and  verified  by  their  oath  or 
affirmation.     They  shall  also  declare,  on  oath,  whether  any 
.and  what  other  insurance  has  been  made  on  the  same  prop- 
erty; what  was  the  whole  value  of  the  subject  insured; 
wha't  was  their  interest  therein ;  in  what  general  manner 
(as  to  trade,  manufactory,  merchandise  or  otherwise)  the 
building  insured,  or  containing  the  subject  insured, 
[*555]  and  the  several  parts  thereof,  were  occupied  *at 
the  time  of  the  loss,  and  who  were  the  occupants  of 
such  building ;  and  when  and  how  the  fire  originated,  so  far 
as  they  know  and  belie v^e;  and  procure  a.  certificate,  under 
the  hand  of  a  magistrate  or  notar}^  public  (most  contiguous 
to  the  place  of  the  fire,  and  not  concerned  in  the  loss  as  a 
creditor  or  otherwise,  or  related  to  the  insured  or  sufferers), 
that  he  is  acquainted  with  the  character  and  circumstances 
of  the  person  or  persons  insured,  and  has  made  diligent  m- 
quiry  into  the  facts  set  forth  in  their  statement,  and  knows 
•or  verily  believes  that  he,  she  or  they  really,  and  by  mis- 
fortune and  without  fraud  or  evil  practice,  hath,  or  have 
sustained,  by  such  fire,  loss  and  damage  to  the  amount 
therein  mentioned;  and    also,  if    required,   shall    produce 
their  books  of  account  and  other  proper  vouchers ;  and  shall 
.also,  if  required,  submit  to  an  examination  under  oath  by 
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the  agent  or  attorney  of  the  company,  and  answer  all  ques- 
tions touching  his,  her  or  their  knowledge  of  anything  re- 
lating to  such  loss  or  damage,  or  to  their  claim  thereupon, 
and  subscribe  such  examination,  the  same  being  reduced  to 
writing ;  and  until  such  proofs,  declarations  and  certificates 
are  produced,  and  examination,  if  required,  the  loss  shall 
not  be  deemed  payable.  Also,  if  there  appear  any  fraud  or 
false  swearing,  the  insured  shall  forfeit  all  claim  under  this 
policy.  Damage  to  buildings  not  totally  destroyed  shall  be 
appraised  by  disinterested  men  mutually  agreed  upon  by  the 
assured  and  the  office  or  its  agents ;  and  where  merchandise 
or  other  personal  property  is  partially  damaged,  the  insured 
shall  forthwith  cause  it  to  be  put  in  as  good  order  as  the 
nature  of  the  case  will  admit,  assorting  and  arranging  the 
various  articles  according  to  their  kind ;  and  shall  cause  a 
list  or  inventory  of  the  whole  to  be  made,  naming  the  quan- 
tity and  cost  of  each  kind.  The  damage  shall  then  be  as- 
certained by  the  examination  and  appraisal  of  said  damage 
on  each  article  by  disinterested  appraisers,  mutually  agreed 
upon,  whose  detailed  report  in  writing  shall  form  a  part  of 
the  proofs  required  to  be  furnished  by  the  claimant,  one- 
half  of  the  appraisers'  fees  to  be  paid  by  the  insurers.  A 
copy  of  the  written  portion  of  the  policy  to  be  given  in  the 
affidavit  of  the  claimant  in  all  cases. 

12.  Payment  of  losses  shall  be  made  in  sixty  days  after 
sufficient  proof  has  been  received  by  the  secretary  in  writ- 
ing. 

Defendant  demurred  to  the  third  and  fourth  counts,  and 
the  demurrer  was  sustained. 

The  first  and  second  counts  set  out  the  policy  and  its 
conditions  substantially,  and  aver  that  appellants  insured, 
against  loss  or  damage  by  fire,  the  appellees'  starch  factory 
buildings,  including  machinery  and  fixtures,  situated 
at  Ptockford,  Winnebago  *county,  111.,  in  the  sum  of  [*556] 
$2,000,  for  the  period  of  one  year. 

That  on  the  11th  of  May,  1855,  appellees  insured  same 
property  for  $2,000  in  the  "  Stephenson  County  Mutual  Fire 
Insurance  Company,"  of  which  appellants  had  due  notice, 
and  the  same  is  mentioned  in  their  policy;  that  the  insured 
premises  were  destroyed  by  fire  on  the  14:th  of  July,  1855 ; 
Vol.  XVin  — 42  657 


556  Peokia  M.  &  r.  Ins.  Co.  v.  Lewis.  [April, 

that  premises  were  not  used  contrary  to  the  agreements  in 
the  polic}'";  that  they  forthwith,  on  the  18th  of  July,  1855, 
gave  notice  of  the  loss,  and,  as  soon  as  possible  thereafter, 
on  the  20th  of  July,  gave  to  appellants  a  particular  account 
of  the  loss,  etc.,  verified  by  affidavit ;  and  on  the  2-lth  day 
of  October,  1855,  they  amended  the  statement,  the  appel- 
lants having  waived  imperfections  and  deficiencies  in  for- 
mer statement  and  consented  to  the  amendment ;  and  pro- 
cured the  certificate  of  a  magistrate  as  required  by  the 
policy ;  and  concludes  with  a  general  averment  that  sixty 
days  have  elapsed  since  the  preliminary  proofs  have  been 
made,  yet  their  damages,  etc.,  have  not  been  paid,  etc. 

The  defendant  below  filed  thirteen  pleas. 

1st.  JVon  est  factum.,  and  twelve  special  pleas,  of  which 
notice  only  will  be  taken  of  such  as  are  commented  upon 
in  the  opinion. 

5th.  That  appellees  did  not,  as  soon  as  possible,  furnish  a 
particular  account  of  their  loss  under  their  hands,  and  veri- 
fied by  their  own  oath  or  affirmation,  including  therein  a 
copy  of  the  written  portion  of  said  policy,  as  required  by 
the  policy,  and  the  conditions  thereto  annexed  and  made 
part  thereof. 

A  demurrer  to  this  plea  was  sustained,  and  appellants 
abided  by  the  demurrer. 

6th.  That  appellees  did  not  as  soon  as  possible  furnish  a 
particular  account  of  their  loss,  etc.,  but  neglected  to  do  so 
for  the  space  of  five  days  after  the  alleged  loss. 

A  demurrer  to  this  plea  was  sustained,  and  appellants 
abided  by  the  demurrer. 

11th.  That  after  making  the  policy  on  the  2d  of  June, 
1855,  appellees  made  an  incumbrance  and  deed  of  trust  on 
the  premises  to  James  M.  Wight,  trustee,  etc.,  for  $4,600, 
thereby  lessening  the  value  of  appellees'  interest  in  the 
premises. 

A  demurrer  to  this  plea  was  sustained,  and  appellants 
abided  by  the  demurrer. 

Appellees  gave  in  evidence  the  policy  of  insurance,  dated 
June  1,  1855,  with  the  conditions  and  indorsements. 

They  next  introduced  C.  W.  Sheldon,  who  stated  that  he 
was  acting  as  agent  for  defendants  in  procuring  the  policy, 
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and  was  agent  at  the  time  of  the  burning  of  the 
building  ^mentioned  in  the  policy,  and  has  continued  [*557J 
so  to  the  present  time.  Knew  the  property  insured ; 
it  was  a  starch  factory,  situated  in  Eockford,  on  the  west 
side  of  Eock  river.  Was  present  at  the  fire  on  the  14th  of 
July,  1855.  The  property  was  pretty  much  destroyed  by 
the  fire.  Have  seen  the  paper  produced,  marked  "  B."  It 
was  served  on  him  (witness)  July  16,  1855.  The  indorse- 
ment is  in  my  handwriting.  It  was  handed  to  me  by  Mr. 
"Wight.  Have  seen  the  paper  produced,  marked  "  C."  It 
was  sworn  to  before  me  July  18,  1855.  Plaintiffs  Smith, 
Strong  and  Mesler  came  to  my  office  and  left  the  papers. 
I  think  I  sent  them  by  mail  to  the  secretary  of  the  com- 
pany. 

The  paper  marked  "B,"  which  is  as  follows,  was  then 
offered  in  evidence : 
"  To  the  Peoria  Marine  and  Fire  Insurance  Company: 

"  You  will  please  take  notice  that  the  starch  factory  in: 
this  place,  insured  by  your  policy,  dated  June  1,  1855,  and 
numbered  (96),  to  Messrs.  Lewis,  Smith  &  Co.,  for  |2,000,. 
was,  on  the  14th  inst.,  totally  destroyed  by  fire. 

"  To  C.  W.  Sheldon,  Agent  of  said  Co. 

"  Yours,  etc.,  Alfred  Oughletkee, 

"  Assignee  of  said  policy,  by  Jaivies  "Wight,  his  agent,, 
who  also  signed  for  the  parties  insured. 

''July  16,  1855:' 

Indorsed,  "  I  acknowledge  service  of  the  within. 

''July  16,  1855.  C.  W.  Sheldon." 

The  paper  marked  "  C,"  which  is  as  follows,  was  offered 
in  evidence: 

"EocKFOKD,  July  18, 1855. 

"  The  undersigned  deposeth  and  saith,  that,  on  the  14th 
instant,  their  starch  factory  was  burned  with  nearly  all  its. 
contents ;  that  the  origin  of  the  fire  is  to  them  unknown 
with  certainty,  but  think  it  originated  in  some  undiscovered 
defect  in  the  chimney;  that  the  factory  was,  at  the  time  of 
the  fire  and  at  aU  times,  in  their  occupancy  and  under  their 
immediate  care ;  that  the  factory  building  and  machinery 
fijctures  cost  the  sum  of  $10,300,  and  that  it  was  owned 
wholly  by  them;  that  they  are  insured  by  the  Freeport 

C59 


668  Peokia  M.  &  F.  Ins.  Co,  v.  Lewis.  [^pi"!!; 

Mutual  Fire  Insurance  Comany  in  the  sum.  of  $2,000,  and 
have  no  other  insurance,  excepting  yours ;  that  their  actual 
loss  on  factory  and  machinery  is  $6,813.  They  further 
depose  and  say  that  the  above  facts,  as  stated  by  us,  are 
true,  to  the  best  of  our  knowledge  and  belief. 

"David  Lewis, 
"  J.  B.  Smith, 
"  H.  C.  Meslee, 
"  Claek  Strong. 
"  Subscribed  and  sworn  to  before  me  this  18th  day  of 
July,  1855.  C.  W.  Sheldon,  J.  P.     [seal.]  " 

These  papers  were  objected  to,  objection  overruled,  and 
exception  taken. 

Witness  further  stated  that  the  paper  purporting  to  be  a 

notice,  dated  October  24, 1855,  is  signed  by  plaintijffs. 

[*558]       '^That  Ilnderhill,  the  president  of  the  company, 

was  here  soon  after  the  fire  and  went  with  me  to  tlie 

factorv. 

Holland  was  also  here  in  August.  I  think  the  company 
had  had  notice  of  the  fire  then.  He  claimed  that  defend- 
ants were  not  liable  because  there  was  a  variance  in  the 
plaintiffs'  application,  in  respect  to  the  policy  of  the  Steph- 
enson county  insurance,  and  because  there  was  no  hose 
attached  to  the  pump  in  the  premises  insured  at  the  time  of 
the  fire.  The  plaintiffs  were  present.  Holland  proposed  to 
submit  the  question  of  defendants'  liability  to  Judge  Caton. 
Learned,  from  the  statements  of  the  plaintiffs,  that  they  had 
received  notice  from  the  defendants  that  their  notice  of  loss 
w^as  not  sufficient.  Knows  handwriting  of  paper  marked 
"  D."  It  is  Holland's,  secretary  of  company.  Don't  know 
when  plaintiffs  stated  defendants  had  given  them  notice  that 
their  notice  was  insufficient,  or  when  plaintiffs  received  such 
notice. 

Defendants  called  C.  M.  Sheldon,  who  testified  that,  at  the 
time  he  took  the  application  for  the  insurance,  he  examined 
the  premises.  The  building,  not  quite  finished,  was  to  be 
complete  about  the  time  the  policy  would  return  from  the 
office.  Left  application  with  Smith  to  be  filled  up.  Appli- 
cation produced,  marked  "  G."  Application  returned  as  now 
filled  up.     Sent  it  as  such  to  defendants'  office,  at  Peoria. 
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Paper  marked   "H."   is  Stephenson  county  policy  men- 
tioned in  plaintiffs'  policy. 

The  application  is  in  usual  form,  purporting  to  be  for 
insurance  on  "  starch  factory,  machinery  and  fixtures  jper- 
taining  to  the  factory.''^ 

The  application  is  unimportant,  except  the  first  and 
fifteenth  interrogatories,  and  the  answers  to  the  same. 

1st.  What  amount  is  there  now  insured  on  the  property? 

Ans.  Two  thousand  dollars. 

15th.  Is  there  a  force  pump  and  a  good  supply  of  water 
always  on  hand  ? 

Ans.  There  is  a  forcing  pump,  and  Eock  river  to  feed  it. 

Defendant  then  gave  in  evidence  the  Stephenson  County 
Mutual  Fire  Insurance  Company  policy,  dated  May  11, 
1855. 

The  property  insured  by  this  policy  is  described  as  fol- 
lows: 

"  To  the  amount  of  $2,000  on  the  following  property : 
on  their  starch  manufactory.''^  Saying  nothing  of  the  fixt- 
ures and  machinery. 

•    The  application  uses  the  same  language :  "  On  their  starch 
m,amfactoryr 

The  following  instructions  were  given  by  the  court,  at  the 
request  of  appellees,  which  were  excepted  to  by  appellants : 

1st.  If  the  jury  find,  from  the  evidence,  that  the  defend- 
ants made  and  delivered  to  the  plaintiffs  the  policy 
of  the  insurance  -in  question  in  this  cause ;  that  the  ['^559] 
property  insured  has  been  destroyed  by  fire  while 
said  policy  was  in  force,  as  stated  in  plaintiffs'  declaration; 
and  that  the  conditions  in  the  policy  in  respect  to  prelimi- 
nary proofs,  statement  and  notice  have  been  substantially 
complied  with  by  the  plaintiffs,  the  jury  will  find  for  the 
plaintiffs  the  amount  of  monev  mentioned  in  the  policy,  if 
such  property  destroyed  has  been  proved  to  amount  to 
$4,000,  unless  the  jury  shall,  at  the  same  time,  find  that  the 
defense  set  up  by  the  defendants  has  been  proved  by  them. 

2d.  If  the  jury  find,  from  the  evidence,  that  a  statement, 
tn  substance,  as  required  by  the  conditions  of  said  policy, 
was  delivered  to  the  defendants,  at  the  time  requu-ed  by  the 

661 


560  Peoeia  M.  &  F.  Ins.  Co.  'V.  Lewis.  [April, 

policy,  tlie  jury  will  be  authorized  to  find  the  condition,  in 
respect  to  said  statement,  performed,  although  the  jury 
may,  at  the  same  time,  believe  that  the  said  statement  was 
informally,  inartificially  and  vaguely  worded. 

3d.  If  the  jury  find,  from  the  evidence,  that  C.  W.  Shel- 
don was  the  general  asrent  of  the  defendants  for  the  trans- 
action  of  their  business  in  respect  to  the  insurance,  a  delivery 
of  such  statement,  in  the  manner  aforesaid,  to  him  was 
sufficient;  and  if  the  jury  find,  from  the  evidence,  that 
such  statement  was  delivered  to  said,  agent,  they  wiU  be 
authorized  to  find  such  statement  was  delivered  to  the 
defendant. 

5th.  If  the  jury  find,  from  the  evidence,  that  the  defend- 
ants received  such  statement  without  objection,  and  placed 
their  refusal  to  pay  plaintiffs'  loss  on  other  and  different 
grounds,  such  conduct  would  be  evidence  tending  to  show 
that  the  defendants  admitted  the  sufficiency  of  such  state- 
ments, although  they  may,  at  the  same  time,  believe  that 
such  statement  was  informal,  uncertain  and  vague  in  its 
meaning. 

8th.  If  the  jury  find,  from  the  evidence,  that  the  plaint- 
iffs' loss,  by  said  fire,  on  the  property  insured,  exceeded 
$i,000,  being  the  amount  insured  by  both  policies,  and  shall 
also  be  of  opinion  that  the  plaintiffs  are  entitled  to  recover 
in  this  action,  the  jury  will  find  for  the  plaintiffs  the  whole 
amount  insured  by  the  policy. 

9th.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiffs  are  entitled  to  recover  in  this  action,  they  will 
allow  the  plaintiffs  interest  on  the  sum  they  are  found  enti- 
tled to  recover  on  the  policy,  from  the  time  the  same  be- 
came payable  by  the  terms  of  the  policy. 

The  jury  found  a  verdict  for  the  plaintiffs  (appellees)  for 
$2,127.  A  motion  for  a  new  trial  was  made,  and  overruled, 
and  defendants  appealed. 

The  errors  assigned  are : 

1st.  Sustaining  demurrer  to   fifth,   sixth  and    eleventh 
pleas. 
[*560]       *2d.  Admitting  evidence  offered  by  the  appellees, 
especially  preliminary  proof. 
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3d.  Giving  first,  second,  tliird,  fifth,  eighth  and  ninth  in- 
structions asked  by  appellees. 

4th.  Overruling  motion  for  a  new  trial. 

IN".  H.  Pdkplb,  for  appellant.     J.  M.  "Wight,  for  appellee. 

ScATEs,  C.  J.  I  will,  for  convenience,  notice  the  assign- 
ments of  error  in  the  order  in  which  they  are  made. 

The  first  error  alleges  the  overruling  the  fifth,  sixth  and 
eleventh  pleas.     I  think  there  is  no  error  in  this. 

The  first  and  second  counts  allege  that  the  defendants 
gave  in  a  particular  account  of  the  loss,  verified,  etc.,  and 
that  plaintiffs  waived  imperfections  and  deficiencies,  and 
consented  to  an  amended  statement,  etc. 

The  fifth  plea  contains  no  traverse  of  these  averments, 
hut  seeks  to  bar  the  action,  notwithstanding  their  waiver  of 
these  very  omissions,  as  they  admit,  virtually,  by  not  trav- 
ersing these  averments.  They  may  waive  it.  Martin  v. 
Fishing  Insurance  Co.  20  Pick.  R.  396 ;  JEtna  Fire  Insur- 
ance Co.  V.  Tyler,  16  Wend.  Pt.  402. 

They  may  not  only  waive  the  right  to  make  objections  to 
a  want  of  proof,  and  to  imperfect  proof,  but  it  is  consid- 
ered as  waived  to  everything  not  specifically  pointed  out. 
Angell  on  Insurance,  sees.  230  to  248,  and  authorities  there 

referred  to. 
* 

The  plea  should,  therefore,  have  denied  the  allegation 
that  plaintiffs  had  waived  these  grounds  of  objection,  and 
consented  to  an  amended  statement,  and  denied  also  that 
such  amended  statement  was  made. 

The  sixth  plea  shows  no  bar.  The  same  reasons  are  ap- 
plicable to  this  plea  as  to  the  fifth. 

"Where  notice  is  given  and  an  account  and  proofs  are 
furnished  of  the  loss  —  and  the  company  make  objections 
to  making  payment  —  all  grounds  of  objections  that  might 
be  taken,  and  are  not,  are  considered  as  waived,  and  the 
company  can  afterward  insist  only  upon  the  objections  thus 
taken.  The  authorities  are  abundant  and  conclusive  to  this 
point.  I  refer  again  to  those  above  cited  and  the  following : 
€  Cush.  E.  342;  1  id.  258;  9  John.  R.  192;  25  Wend.  E. 
375;  3  Sand.  E.  27;  2  Kernan  E.  97;  22  Ohio  E.  476. 

Neither  of  these  pleas  sets  forth  enough  to  bar  the  ac- 
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tion,  or  avoid  the  policy  under  the  eleventh  article  of  the 
annexed  conditions. 

The  eleventh  plea  alleges,  as  a  bar,  that  defendants 
[*561]  executed  an  '-incumbrance  upon  the  premises  in- 
sured. The  seventh  article  of  the  conditions  has 
made  no  provision  against  incumbrances  of  this  character. 
A  change  of  title  or  any  undivided  interest  in  it  by  assign- 
ment of  the  whole  or  any  interest,  in  the  policy,  without  the 
consent  of  the  company,  would  avoid  the  policy.  Admit- 
ting that  this  would  be  an  assignment,  within  the  meaning 
of  this  article  of  the  conditions,  yet  the  plea  ought  to  aver 
that  the  company  did  not  assent  and  agree  to  such  transfer. 
For  a  sale  and  transfer  by  assignment  of  the  policy  would 
be  good  Avith  the  consent  of  the  company.  This  we  may 
presume,  or  that  the  conditions  were  complied  with,  until 
the  contrary  is  averred  in  the  plea.  See,  for  assignments, 
16  Barb.  (S.  C.)  K.  511. 

The  second  error  questions  the  admission  of  the  testimony 
objected  to,  especially  the  preliminary  proofs.  There  ap- 
pears to  have  been  some  objection  to  the  preliminary  proofs, 
but  what  was  its  ground  or  nature  does  not  appear. 

Such  general  objections  are  of  too  little  weight  to  re- 
quire attention.  Further  proofs  were  taken  and  furnished, 
and  as  we  hear  no  further  specific  objection  to  them,  except 
as  to  the  time  they  w^ere  furnished,  we  may  indulge  the 
presumption  that  they  were  otherwise  sufficient.  I  think 
the  proofs  were  perfected  within  a  reasonable  time.  The 
provision  in  the  conditions  that  notice  is  ^^ forthwith  "  to  be 
given  of  the  loss  means  within  a  reasonable  time,  under  the 
circumstances  —  the  use  of  due  diligence.  12  AVend.  K. 
452;  9  id.  163;  3  Gill  (Md.)  E.  177. 

The  notice  here  given,  two  days  after  the  loss,  was  forth- 
with^ Avithin  the  meaning  of  the  condition,  and  the  prelim- 
inary proofs  furnished  five  days  after  loss  is  fully  in  comjjli- 
ance  with  the  condition  requiring  them  "  as  soon  after  (the 
loss)  as  possible."  The  company  expressly  consent  to  allow 
the  proofs  to  be  completed,  and  can  not  therefore  object  to 
the  reasonable  time  actually  taken.  But  the  right  to  urge- 
specifically  any  others  has  been  waived  by  the  com])any  hav- 
ing put  their  refusal  to  pay  upon  two  specific  grounds.    By 
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the  sufficiency  of  these,  therefore,  they  must  abide,  so  far  as 
their  defense  rests  upon  this  class  of  objections.  The  com- 
pany j3ut  their  refusal  upon  the  ground  that  the  representa- 
tion of  an  insurance  of  the  same  property  in  the."  Stephenson 
County  Mutual  Fire  Insurance  Company "  was  untrue,  in 
this — that  the  property  was  as  "  their  starch  manufactory  " — 
which,  it  is  contended,  did  not  include  the  "fixtures  and 
machinery."  And  on  the  additional  ground  that  the  appli- 
cation, which  becomes  a  warranty,  represented  that  there 
was  a  force  pump  in  the  building,  with  Kock  river  to  feed 
it,  whereas  there  was  no  hose  provided  to  be  attached  and 
used  in  extinguishing  fires. 

*The  latter  representation  appears  to  have  been  Ht-  p562] 
erally  true.  There  was  a  force  pump  in  the  building, 
w^hich  drew  its  supplies  from  the  river.  This  representation 
does  not  include  a  hose,  by  implication.  A  hose  might  be 
an  exceedingly  useful  appendage  in  case  of  a  fire.  But 
buckets  and  other  means  could  be  used  to  extinguish  a  fire, 
where  a  supply  is  furnished  within  the  building  by  a  force 
pump.  The  plaintiffs  have  no  right  to  add  this  to  the  rep- 
resentation as  part  of  it,  and  avoid  the  policy  for  want  of  it. 
The  other  objection  we  think  equally  untenable. 

The  description  is  substantially  correct,  and  more  is  not 
required.  A  starch  manufactory  substantially  includes  the 
fixtures,  etc.,  necessary  to  the  processes  of  such  manufact- 
ure. The  description  was  held  sufficient  in  Post  v.  Hamp- 
shire Mutual  Fire  Insurance  Co.  12  Metcalf  E.  555,  though 
more  indefinite  than  this. 

The  description  is  sustainable  according  to  the  following 
cases:  9  Metcalf  E.  205;  10  Pick.  E.  535;  2  Foster's  (K 
H.)  E.  15. 

In  20  Barb.  (S.  C.)  E.  635,  it  was  held  that  a  "  steam  saw- 
mill "  covered  not  only  the  building  itself,  but  all  the  ma- 
chinery and  fixtures  therein.     Quite  as  strong  as  this  case. 

The  third  assignment  of  error  questions  the  instructions.. 
But  I  do  not  discover  any  legal  objection.  The  first  two 
are  general  upon  the  facts.  The  third  lays  down  the  famil- 
iar and  common  principles  governing  agencies. 

The  fifth  is  amply  sustained  as  law  by  the  authorities 

already  referred  to  on  that  point. 
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The  eighth  lays  down  a  correct  rule  in  relation  to  the  re- 
covery of  damages,  unless  controlled  by  express  provisions 
of  the  policy.  The  company  may  be  compelled  to  pay  the 
whole  loss,  and  will  be  entitled  to  sue  and  recover  a  propor- 
tionate amount  of  other  companies. 

This  is  the  general  rule,  and  will  be  applied  unless  con- 
trolled by  the  policy,  which  may  confine  the  recovery  to  a 
proportion  of  the  loss  only. 

The  ninth  instruction  is  fully  warranted  by  the  second 
section  of  the  act  regulating  the  recovery  of  interest.  1 
Purple  Stat.  p..  633. 

By  the  very  terms  of  the  policy  the  insured  is  required 
to  furnish  proofs  of  the  amount  of  the  loss.  The  assured 
must  liquidate  the  amount  of  the  loss  by  his  evidence  sixty 
days  before  it  becomes  due  by  the  policy.  But  by  the  con- 
tract it  does  become  due  within  sixty  days  after  this  proof 
is  ■  made.  It  is  true  the  amount  may  be  controverted  by 
proof,  yet  that  will  not  change  the  principle,  because  the 

true  amount  may  be  variable. 
[*563]       ^Whatever  is  due  becomes  due  and  paj^able  within 
the  time  fixed,  after  the  tender  of  proofs,  and  will 
bear  interest  from  that  date.    The  general  errors  I  need  not 
notice,  as  no  grounds  for  a  new  trial  are  apparent. 

Judgment  affirmed. 


The  Bank  of  Peru  v.  Elijah  IS".  Faenswoeth. 
Appeal  from  La  Salle. 

The  banks  of  this  state  are  proloibited  from  issuing  time  certificates  of 
deposit  or  other  paper,  not  payable  on  demand,  and  any  such  issue  is 
void. 

This  is  an  action  commenced  by  Farnsworth  against  the 
Bank  of  Peru,  upon  a  certificate  of  deposit,  on  the  back  of 
which  is  indorsed,  "  Pay  to  order  of  E.  ]S^.  Farnsworth,  John 
Farnsworth.     Pay  the  bearer,  E.  N.  Farnsworth." 

The  appellee  filed  a  declaration  in  the  county  court  of  La 
Salle  county,  as  follows: 

The  first  count  of  the  declaration  was  upon  the  certificate 

Cited:  37  III.  140,  142. 
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of  deposit,  setting  it  out  in  substance,  and  the  indorsement 
by  the  depositor  to  the  appellee  —  the  liability  of  appel- 
lant, promise  to  pay,  and  presentment  for  payment  and 
refusal. 

The  second  count  alleges  that  on  September  22,  1854,  at 
Peru,  in  consideration  that  John  Farnsworth,  at  the  special 
instance  and  request  of  the  appellant,  would  deposit  in  the 
Eank  of  Peru,  for  four  months  from  and  after  said  Septem- 
ber 22,  1 854,  $240  in  currency,  the  appellant  undertook  and 
promised  to  pay  the  appellees  the  sum  of  $240  in  currency, 
in  four  months  after  date  of  deposit,  and  avers  that  John 
Farnsworth  did,  on  the  day  and  year  aforesaid,  make  the 
deposit  and  suffer  it  to  remain  the  four  months,  and  that  ap- 
pellant has  not  paid,  though  often  requested,  etc.,  and  con- 
taining also  the  common  counts. 

Copy  of  the  certificate  of  deposit,  being  the  only  instru- 
ment or  account  declared  on  or  filed. 

The  defendant  filed  the  general  issue,  and  several  special 
pleas. 

There  was  a  trial  and  verdict.  Motion  for  a  new  trial 
overruled,  and  judgment  rendered  for  $256.04,  costs;  and 
exceptions  taken,  and  appeal.  Bill  of  exceptions  shows: 
first,  the  pleadings ;  second,  that  appellee  offered  in  evidence 
the  certificate  of  deposit. 

*Appellant  admitted  signature  of  cashier,  and  that  [*564] 
lie  was  cashier,  which  was  all  the  evidence  offered 
with  and  to  prove  the  same. 

That  defendant  objected  to  the  introduction  of  said  cer- 
tificate in  evidence,  for  the  following,  among  other  reasons  : 

1st.  That  it  was  issued  in  violation  of  law,  and  void. 

2d.  That  it  was  an  agreement  to  pay  articles  of  per- 
sonal property,  and  not  money;  and  that  bank  had  no 
authority  to  issue  any  bill,  note  or  certificate  for  anything 
but  money. 

3d.  That  no  action  can  be  maintained  on  the  certificate, 
or  to  recover  the  money  deposited,  unless  in  name  of  de- 
positor, 

4th.  That  the  Bank  of  Peru  had  no  authority  to  issue  any 
bill  or  note  for  the  payment  of  money,  unless  such  bill  or 
note  was  signed  by  the  president  and  cashier  of  the  bank ; 
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which  objections  were  overruled  by  the  court,  and  the  cer- 
tificate was  read  in  evidence,  and  appellant  excepted. 

Chumasero  and  Eldredge,  for  appellant.  Glover  and 
Cook,  for  a])pellee. 

Catox,  J.  It  was  conceded  that  the  plaintiff  in  error  is 
a  banking  institution,  incorporated  under  the  general  bank- 
ing law  of  this  state,  passed  February  15, 1851.  This  action 
was  brought  against  the  bank  upon  the  following  instru- 
ment : 

"  John  Farnsworth,  Esq.,  has  deposited  in  this  bank  two 
hundred  and  forty  dollars,  currency,  to  the  credit  of  him- 
self, payable  in  like  funds  on  the  return  of  this  certificate, 
duly  indorsed,  four  months  after  date. 

''  Ed.  C.  Allen,  Cashier." 

This  was  assigned  by  John  Farnsworth  to  E.  IS".  Farns- 
worth, by  whom  this  action  Avas  brought.  The  only  ques- 
tion which  we  propose  to  consider  is,  whether  this  instrument 
is  embraced  within  the  provisions  of  the  twentieth  section 
of  the  act  above  referred  to.  That  section  is  as  follows : 
"]^o  banking  association  or  individual  banker  shall  issue  or 
put  in  circulation  any  bills  or  notes  of  such  association  or 
banker,  unless  the  same  shall  be  made  payable  on  demand." 
Is  this  instrument  a  bill  or  note?  If  it  is,  it  was  made  in 
express  violation  of  the  act,  not  being  made  paj^able  on  de- 
mand, and  can  not  be  enforced  in  a  court  of  law.  Cpaig  v. 
The  State  of  Missouri,  4  Peters  R.  410 ;  The  Bank  of  Chill t- 
cothe  V.  Dodge,  8  Barb.  (S.  C.)  E.  233 ;  Bank  Commissioners 
V.  St.  Lawrence  Bank,  3  Selden  R.  513;  White  v.  Franklin 
Bank,  22  Pick.  R.  181 ;  Leavitt  v.  Palmer,  3  Comstock's  P. 
19.  This  list  of  authorities  to  this  point  might  be  extended 
almost  indefinitely.  The  bank  is  an  artificial  person, 
[*565]  with  only  such  limited  capacities  *as  the  legislature 
has  seen  fit  to  confer  upon  it,  and  certainly  can  do 
nothing  which  it  is  prohibited  to  do.  If  it  does  an  act  which 
it  is  forbidden-  to  do,  such  act  must  necessarily  be  void,  else 
the  integrity  of  the  law  is  not  maintained.  To  give  effect 
to  a  contract  which  the  bank  was  forbidden  to  make,  would 
be  as  great  a  violation  of  the  law,  on  the  part  of  the  court, 
as  it  was  of  the  bank  to  make  it.     The  law,  by  prohibiting 
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the  actj  in  effect  declares  that  such  act,  if  done,  shall  be 
utterly  void.  Suppose  that  the  legislature  had  declared 
that  the  bank  should  not  purchase  or  hold  real  estate,  a 
convej^ance  to  it  would  be  utterly  void  and  would  not 
divest  the  title  of  the  grantor. 

We  then  recur  to  the  question,  was  the  contract  upon 
which  this  action  was  brought  within  the  prohibitory  clause 
of  the  statute  ?  We  can  not  doubt  that  it  is,  not  only  within 
the  spirit,  but  also  the  letter  of  the  prohibition.  What  is 
this  instrument?  In  form  it  is  a  certificate  of  deposit.  But 
that  is  not  all.  It  is  also  an  express  promise  to  pay  the 
amount  deposited  four  months  from  date.  The  certificate 
of  deposit  is  merely  a  declaration  of  the  consideration  of 
the  promise.  The  promise  to  pay  is  no  more  qualified  or 
legalized  by  the  certificate  of  deposit  than  it  would  be  by 
any  other  expression  of  a  sufficient  consideration.  The  sub- 
stance and  effect  of  the  instrument  is  precisely  the  same  that 
it  would  be  had  it  declared  that,  for  value  received,  the  bank 
agreed  to  pa}^  John  Farnsworth  the  amount  in  currencj^,  on 
the  return  of  the  instrument,  with  his  indorsement,  four 
months  from  date.  If  such  was  the  legal  effect  of  the  in- 
strument, it  is  simply  a  promissory  note.  JSTo  particular 
form  of  words  is  necessary  to  make  a  promissory  note.  Any 
form  of  expression  containing  an  absolute  promise  to  pay  a 
certain  amount,  at  a  time  certain,  constitutes  a  promissor}'' 
note.  This  paper  contains  all  these  essential  elements  of  a 
promissory  note  without  limit  or  Cjualification,  and,  beside 
that,  simply  expresses  the  consideration  on  which  the 
promise  is  made.  Like  a  promissory  note,  it  was  put  in  cir- 
culation by  the  indorsement  of  the  promisee,  and  this  action 
is  brought  by  the  assignee.  If  it  was  not  a  promissory  note 
in  the  commercial  sense  of  the  term,  then  by  what  authority 
was  it  negotiated  ?  If  our  banks  may  issue  these  time  cer- 
tificates of  deposit,  then  is  the  public  still  exposed  to  all  the 
mischiefs  against  which  it  was  the  intention  of  the  legisla- 
ture to  make  provision.  The  country  may  quickly  be  flooded 
with  a  currency  of  precisely  this  form  and  character.  It  is 
not  a  question  here,  whether  this  was  designed  to  circulate 
as  currency.  That  was  not  essential  to  make  it  void  by  the 
act.     Banks  might  issue  promissory  notes  on  time,  in  any 
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other  form,  not  designed  to  be  used  as  currency,  but 
[*566]  *they  would  be  none  the  less  illegal.     So  long  as  it 

was  possible  to  force  such  notes  into  circulation  as 
currenc}^,  it  was  sufficient  to  induce  the  legislature  to  pro- 
hibit them  altogether.  In  this  way  alone  could  the  com- 
munity be  surely  protected  against  the  possibility  of  such  a 
currency,  and  it  is  the  duty  of  the  courts  to  see  that  the  pur- 
poses of  the  law  are  not  defeated  b}'"  any  ingenious  form  of 
words  for  that  purpose.  We  are  clearly  of  opinion  that 
the  promise  sued  on  was  made  in  express  violation  of  the 
law,  and  void,  and  for  that  reason  should  have  been  ex- 
cluded as  evidence  from  the  jury. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Geoege  Toung  et  al.  v.  The  People. 
Appeal  from  Knox.  , 

Recognizance —  Becitals  in. —  If  a  recognizance  recites  that  a  person 
had  been  arrested  and  charged  "  with  stealing  from  the  store"  of  cer- 
tain parties,  it  will  suflficiently  describe  an  oflfense  to  authorize  a  judg- 
ment upon  a  scire  facias. 

Same  —  Particularity  not  required. —  The  same  particularity  and  tech- 
nical accuracy  is  not  required  on  wai-rants,  mittimuses  and  recogni- 
zances as  in  indictments. 

Same  —  Intendment. —  It  will  be  intended  that  the  language  used  was 
not  in  reference  to  the  personal  manner  of  the  party  in  leaving  the 
store,  but  in  reference  to  a  crime  committed. 

On  the  20th  day  of  May,  1854,  the  defendant,  Toung, 
and  others,  were  brought  before  Charles  Williams,  a  justice 
of  the  peace  of  Knox  county,  for  the  "  crime  of  stealing 
from  the  store  of  J.  B.  F.  Chesney,  and  the  store  of  A.  Lat- 
timer,  on  the  ITth  day  of  April,  and  at  other  times  in  the 
months  of  April  and  May,  1854." 

On  the  same  day,  the  defendant,  George  Young,  applied 
for  a  postponement  of  the  examination  of  the  case  to  the 
22d  day  of  May,  which  was  granted,  and  he  and  Snyder 
entered  mto  a  recognizance  to  the  people  of  the  state  of 

Cited:  86  111.  179. 
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Illinois,  in  the  sum  of  $200.     The  following  is  the  condition 
of  said  recoo:nizance : 

"The  co^rDITION  of  this  recognizance  is  such,  That, 
whereas,  the  said  George  Young  has  been  arrested  and 
brought  before  the  undersigned,  charged  with  stealing  from 
the  store  of  J.  B.  F.  Chesney,  and  the  store  of  A.  Lattimer, 
on  the  17th  day  of  April,  1854,  and  at  other  times  in  the 
month  of  April,  a.  d.  1854;  and  whereas,  the  further  exami- 
nation of  the  said  cause  is  postponed  and  continued  until 
the  22d  day  of  May,  1854,  at  10  o'clock  a.  m.,  before  said 
justice,  at  his  office  in  Abingdon:  Kow,  if  said  George 
Young  shall  personally  be  and  appear  before  said  justice,  at 
his  said  office  in  Abingdon,  on  said  day,  at  said  hour, 
and  not  *depart  the  court  without  leave,  and  abide  ['^SGY] 
the  order  of  the  court  therein,  then  this  recogni- 
zance shall  be  void,  otherwise  the  same  shall  be  in  f uR  force 
and  virtue." 

Subscribed  to  which  is  the  following  certificate  of  the 
justice : 

"  Taken  and  acknowledged  before  me,  this  20th  day  of 
May,  A.  D.  1854. 

"  Charles  Williams,  J.  P.     [seal.]  " 

Defendant  Young  did  not  appear. 

Tiie  transcript  is  certified  to  by  the  magistrate,  and  re- 
turned to  the  Knox  circuit  court  May  29,  1854. 

At  the  April  term,  1855,  of  the  Knox  circuit  court,  the 
defendants  were  called,  their  default  entered,  and  judgment 
rendered  "  against  the  said  defendants  for  the  amount  men- 
tioned in  the  said  recognizance,  together  with  the  costs,  and 
that  scire  facias  be  issued  against  the  defendants,  returnable 
to  the  next  (September)  term  of  said  court." 

At  the  September  term,  1855,  of  said  court,  another  order 
was  made  for  the  issue  of  a  writ  of  scire  facias  to  the  de- 
fendants, returnable  to  the  then  next  term. 

The  scire  facias  commands  defendants  to  appear  and 
"  show  cause  why  the  people  ought  not  to  have  execution 
against  them  for  the  said  sum  of  money  for  which  they  are 
bound  as  aforesaid,  according  to  the  force,  power  and  effect 
of  their  recognizance,  and  further  to  do  and  receive  what- 
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ever  shall  be  considered  and  adjudged  against  them  in  this 
behalf." 

At  the  April  term,  1856,  on  the  return  of  the  scire  facias, 
the  defendants  appeared  and  filed  a  general  demurrer  to  the 
writ,  which  the  court,  Thompson,  judge,  presiding,  overruled ; 
the  defendants  abided  their  demurrer,  and  judgment  was 
entered  against  the  defendants  for  $200  and  costs,  and 
order  for  execution.  Defendants  prayed  an  appeal  to  this 
court. 

H.  W.  Wead  and  H.  IST.  Keightly,  for  appellant.  W. 
EusHNELL,  state's  attorney,  and  Goudy  and  Judd,  for  ap- 
pellees. 

ScATEs,  C.  J.  The  principal  objection  is  that  an  offense 
is  not  sufficiently  set  forth  and  described  in  the  recogni- 
zance. The  charge  is  for  "  stealing  from  the  store  of  J.  B. 
F.  Chesney  and  the  store  of  A.  Lattimer,  on  the  ITth  day 
of  April,  1854,  and  at  other  times  in  the  month  of  April, 
1854." 

It  is  contended  that  "  stealing  from  the  store  "  means,  in 
a  popular  sense,  going  away  from  it  privately  —  sneaking 
off  —  and  the  words  are  to  be  taken  in  mitiori  sensu^  when 
capable  of  two  meanings.  This  may  be  true  in  slander  and 
libel,  though  we  should  not  wrest  the  sense,  nor  take 
[*568]  the  words  out  ""of  their  connection,  in  order  to  get 
rid  of  the  control  that  that  connection  exerts  upon 
the  sense. 

The  same  particularity  and  technical  accuracy  is  not  re- 
quh^ed  in  warrants,  mittimuses  and  recognizances  as  is  in 
indictments.  This  principle  was  fully  recognized  in  the 
cases  of  Besimer  et  al.  v.  The  People,  15  111.  R.  440;  The 
People  V.  Blankman  et  al.  17  Wend.  R.  252;  Fowler  v.  The 
CoTnmonwealth,  4  Mon.  E,.  128. 

This  principle  is  in  nowise  contravened  by  the  case  of 
West  V.  The  Commonwealth,  3  J.  J.  Marsh.  R.  641,  for  the 
offense  of  "  gaming,"  there  described,  was  not  indictable 
by  law ;  nor  by  Thomas  v.  The  People,  13  111.  E.  696,  where 
the  description  of  the  offense  does  not  appear  in  the  report, 
but  was  held  too  general  and  indefinite. 
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We  can  not  here  intend  that  the  language  was  used  in 
reference  to  the  personal  manner  of  the  plaintiff  in  leaving 
the  store,  but  in  reference  to  larceny  or  felony.  And  this 
we  do  without  infringement  or  relaxation  of  the  rules  apph- 
cable  to  indictments. 

Jiidgvient  affirmed. 


William  W.  Low  v.  Peter  Foebes. 
Apjpeal  from  Marshall. 

Written  contract  —  May  he  varied  by  parol.—  A  contract,  in  writing, 
to  deliver  for  sale,  and  the  delivery  of  corn  at  a  specified  place,  may 
be  subsequently  varied,  by  parol,  as  that  the  purchaser  should  supply 
the  vendor  with  sacks,  in  which  he  agreed  to  place  the  corn :  and 
until  the  sacks  were  furnished,  the  corn  was  not  to  be  delivered ;  and 
such  a  subsequent  agreement  rests  upon  a  sufficient  consideration  to 
make  it  obUgatory .  i  . 

OONDITION  PRECEDENT. —  The  delivery  of  the  sacks  in  such  a  case  is  a 
condition  precedent,  and  a  suit  for  non-performance  of  the  written 
contract  will  be  answered  by  a  plea  stating  the  supplementary  con- 
tract. 2 

This  case  is  stated  in  the  opinion  of  the  court.  There  was 
a  trial  by  jury  and  a  finding  for  the  defendant.  There  was 
a  motion  for  a  new  trial,  which  was  denied  by  Hollister. 
judge,  at  February  term,  1856,  of  the  Marshall  circuit  court. 

N.  H.  Purple,  for  appellant.  Peters  and  Ramsay,  for 
appellee. 

Caton,  J.  The  declaration  in  this  case  is  on  a  written 
contract  for  the  sale  and  delivery  of  corn,  either  at  the 
mouth  of  Sandy  creek,  or  at  Fenn's  warehouse,  in  Lacon,  as 
the  plaintiff  might  direct,  and  avers  the  non-delivery  ^(?r 
quod,  etc. 

Cited:  18  111.  494. 

1  Bishop  V.  Busse  et  al.  69  111.  403 ;  Cooke  v.  Murphy,  70  111.  96 ;  Morrill 
V.  Colehour,  82  111.  618. 

^Baird  v.  Evans,  20  111.  29;  White  v.  Gillman,  43  111.  502;  Packard  v. 
Van  Schoick,  58  111.  79. 

Conditions,  whether  precedent.  See  Hough  v.  Rawson,  17  111.  588, 
note. 
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P5G9]  ""The  pleas  set  up  a  subsequent  parol  agreement 
between  the  parties,  whereby  it  was  stipulated  that 
the  plaintiff  should  furnish  the  defendant  with  sacks,  in 
which  he  should  sack  the  corn,  and  that  he  should  not  de- 
liver the  corn  until  the  sacks  were  furnished,  and  avers  that 
the  plaintiif  never  .delivered  the  sacks.  To  these  pleas  a 
demurrer  was  filed,  which  was  overruled,  which  is  the  de- 
cision now  assigned  for  error.  The  first  objection  made  to 
the  pleas  is  the  want  of  a  sufficient  consideration  to  support 
the  parol  agreement.  There  can  be  no  doubt  that  it  was 
competent  for  the  parties  to  vary  the  written  agreement 
subsequently  by  parol,  nor  was  it  necessary  that  a  money 
consideration  should  pass  between  the  parties,  to  support 
the  parol  agreement.  The  respective  undertakings  as- 
sumed in  the  parol  agreement,  by  either  party,  constituted 
a  sufficient  consideration  to  support  the  promise  of  the 
other.  Here  the  agreement  of  Low  to  furnish  sacks,  and 
to  postpone  the  dehvery  of  the  corn  till  he  did  furnish  the 
sacks,  was  a  sufficient  consideration  for  the  promise  of  the 
defendants  to  sack  the  corn,  and  to  deliver  it  in  sacks,  and 
so  was  the  latter  promise  a  sufficient  consideration  for  the 
former.  Here  is  an  abundant  consideration  to  support  the 
parol  modification  of  the  written  agreement,  without  re- 
sorting to  the  consideration  of  benefit  to  one  party  or  injury 
to  the  other,  which,  of  itself,  would  also  afford  a  good  con- 
sideration. 

This  case  differs  from  the  one  between  the  same  parties, 
reported  in  14  111.  K.  423.  There  was  no  agreement  in  that 
case  that  Forbes  should  not  deliver  the  corn  till  Low  should 
furnish  the  sacks,  while  such  is  the  agreement  here.  That 
makes  the  delivery  of  the  sacks  a  condition  precedent  to 
the  delivery  of  the  corn,  which  Low  was  to  perform  before 
Forbes  could  be  put  in  default. 

The  court  properly  overruled  the  demurrer,  and  its  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 
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*James    C.  Walker   and    John  E.  Smith  v.  Jacob  [*5Y0] 

Hedeick. 

Appeal  from  McLean. 

Land  wliich  is  a  part  of  the  alternate  sections  granted  to  the  state  for 
the  construction  of  the  IlUnois  Central  Railroad  is  not  subject  to  pre- 
emption. 

On  the  11th  day  of  April,  1857,  the  appellants  filed  their 
bill  in  the  McLean  circuit  court,  setting  forth  the  following- 
facts,  to  wit:  On  N^oreinber  29,  1855,  Walker  entered,  at 
the  land  office  at  Danville,  Illinois,  the  southeast  quarter  of 
section  33,  town  22  north,  of  range  3  east,  in  McLean  county, 
which  is  the  land  in  controversy,  and  obtained  a  certificate 
of  purchase,  and  on  February  22,  1856,  Walker  conveyed 
by  deed,  to  Smith,  an  undivided  half  of  said  land.  The 
land  in  question,  and  all  of  said  section  33,  lies  within  less 
than  six  miles  of  the  Illinois  Central  Railroad,  and  is  one  of 
the  sections  reserved  to  the  United  States  by  the  act  of  con- 
gress of  September  20,  1850,  alternate  to  other  sections 
granted  to  the  states  of  Illinois,  Mississippi  and  Alabama, 
in  aid  of  the  construction  of  a  railroad  from  Chicago  to 
Mobile.  The  final  allotment  of  the  alternate  sections  to  the 
Illinois  Central  Railroad  was  made  by  the  general  land 
office  of  the  United  States,  previous  to  June  4,  1852.  On 
November  27,  1856,  the  appellee,  Hedrick,  obtained  from 
the  officers  of  the  United  States  land  office  at  Springfield, 
Illinois  (the  land  office  within  which  the  land  in  controversy 
is  situated  having,  since  the  entry  of  Walker,  been  re- 
moved, by  proclamation  of  the  president  of  the  United 
States,  from  Danville  to  Springfield),  a  certificate  of  pur- 
chase of  the  land  in  controversy,  as  a  pre-emptor,  by  virtue 
of  a  settlement  made  by  Hedrick  on  November  1,  1855,  on 
the  said  land,  under  the  act  of  congress  of  September  4, 
1841,  and  that  Hedrick  has  obtained  a  patent  to  the  land  as 
a  pre-emptor  by  virtue  of  his  said  settlement  and  certificate 
of  purchase ;  and  that  said  Hedrick  is  in  possession  of  the 
land.  The  biU  prays  that  Hedrick  be  compelled  to  convey 
the  legal  title  which  he  holds  under  his  said  patent  to  com- 
plainants, who  are  the  owners  in  equity;  for  process  to  put 
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complainants  into  possession ;  xind  for  a  decree  quieting  the 
title  of  complainants  to  tlie  land;  and  for  general  relief. 
On  the  same  day  the  bill  was  filed,  the  defendant  entered 
his  appearance,  and  filed  a  general  demurrer  to  the  bill ;  the 
complainants  joined  in  demurrer,  and  u])on  the  same  day 
the  court  entered  a  j)ro  forma  decree,  sustaining  the  de- 
murrer, and  dismissing  the  bill,  from  which  decree  the  com- 
plainants appeal. 
[*571]       ^Appellants  assign  the  following  errors: 

1st.  The  court  erred  in  its  decree  at  the  March 
term,  1857,  in  sustaining  the  defendant's  demurrer  to  the 
complainants'  bill,  and  in  dismissing  said  bill. 

2d.  The  court  erred  in  not  sustaining  the  bill  and  grant- 
ing the  relief  therein  prayed  for. 

3d.  The  decree  is  erroneous  in.  every  respect,  and  should 
be  reversed. 

Cord,  Williams  and  Walkek,  for  appellants.  Geidlet 
and  WicKizEE,  for  appellee. 

ScATEs,  C.  J.  On  ]N"ovember  29,  1855,  plaintiff.  Walker, 
entered  the  tract  of  land  in  controversy  at  the  land  office 
in  Danville. 

After  the  office  had  been  closed  at  Danville,  and  trans- 
ferred to  Springfield,  on  November  27,  1856,  defendant 
obtained  a  certificate  of  purchase  from  the  office  at  Spring- 
field, as  a  pre-emptor,  by  virtue  of  a  settlement  made  No- 
vember 1,  1855,  on  said  tract,  under  the  acts  of  congress  of 
1841  and  1853 ;  a  patent  was  issued  to  Hedrick ;  and  Walker, 
with  Smith,  to  whom  he  sold  one-half  the  land,  file  this  bill 
for  a  conveyance,  and  for  possession.  The  only  question  is, 
whether  Iledrick  was  entitled  to  a  pre-emption  in  law,  which 
would  enable  him  to  overreach  plaintiff's  prior  entry  ? 

I  am  clearly  of  opinion  that  he  was  not,  and  that  the 
allowance  of  a  pre-emption  was  without  warrant  of  law, 
and  void. 

It  may  be  remarked  that  while  the  decision  of  the  register 
and  receiver  upon  the  facts  of  settlement,  cultivation,  etc., 
is  final,  or  only  reviewable  on  appeal,  yet  their  decision  as 
to  their  jurisdiction  of  the  case,  or  right  of  pre-emption,  is 
open  to  attack  in  any  collateral  proceeding  before  any  court 
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having  jurisdiction  of  the  propert}^  or  parties.  Elliott  et  al. 
■V.  Perisol  et  al.  1  Pet.  K.  34:0,  "  Yet  if  they  undertake  to 
grant  pre-emptions  in  land  in  which  the  law  declares  they 
shall  not  be  granted,  then  they  are  acting  upon  a  subject- 
matter  clearly  not  within  their  jurisdiction."  Wilcox  n. 
Jac'kson,  13  Pet.  R.  511;  United  States  v.  Gear,  3  How.  (U. 
S.)  R.  120,  802 ;  Brown's  Lessee  v.  Clements  et  al.  id.  Qm-'i. 

By  the  tenth  section  of  the  act  of  congress  of  1841,  Sep- 
tember 4  (2  Purple  Stat.  p.  1340),  a  right  to  pre-emptors  is 
given,  but  it  does  not  extend  to,  or  include,  "sections  of 
land  reserved  to  the  United  States,  alternate  to  other  sec- 
tions granted  to  any  of  the  states  for  the  construction  of 
any  canal,  railroad  or  other  public  improvement." 
This  land  is  on  a  section  alternate  *to  sections  [*5Y2] 
granted  to  the  state  of  Illinois  for  the  construction 
of  the  Illinois  Central  Railroad,  and  is  reserved,  in  the  sense 
of  the  term  in  that  act,  to  the  United  States,  and  is  not, 
therefore,  subject  to  pre-emption  under  that  act. 

The  act  of  March  3,  1853  (2  Purple  Stat.  p.  1348),  ex- 
pressly'' extended  the  right  of  pre-emption  to  the  alternate 
reserved  sections  so  excepted  in  the  act  of  1841.  But  this 
is  restricted  to  certain  persons :  "  no  person  shall  be  entitled 
to  the  benefit  of  this  act  who  has  not  settled  and  improved, 
or  shall  settle  and  improve,  such  lands  prior  to  the  finaFallot- 
ment  of  the  alternate  sections  to  such  railroads  by  the  gen- 
,  eral  land  office." 

This  is  in  a  proviso,  but  it  effects  the  same  modification 
of  the  right  of  pre-emption  granted  as  if  wrought  into  the 
frame  of  the  granting  clause.  If  the  granting  clause  were 
thus  modified  and  made  to  embrace  in  it  the  substance  of 
the  proviso,  it  would  then  read,  substantially,  that  every 
person  who  has  settled  and  improved,  or  shall  settle  and  im- 
prove, any  alternate  section  of  land  along  tlie  line  of  rail- 
roads, reserved  to  the  United  States  from  the  grant  to  the 
states  for  such  roads,  and  which  has  been  or  shall  be  so  set- 
tled and  improved,  "  prior  to  the  final  allotment  of  the 
alternate  sections  to  such  railroads  by  the  general  land 
office,"  shall  be  entitled  to  pre-empt  the  same,  if  payment 
therefor  shall  be  made  "  at  any  time  before  the  same  shall 
be  offered  for  sale  at  auction." 
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Tlie  facts  of  settlement  and  improvement  must  be  made 
before  a  certain  day — that  is,  before  the  day  of  final  allot- 
ment of  the  alternate  sections  to  the  railroad ;  the  day  of 
payment  is  an  extended  day,  the  day  fixed  for  the  sale  of 
the  lands  at  auction.  But  it  is  impossible  to  construe  the 
act  in  such  sense  as  to  allow  this  clause,  extending  the  time 
of  payment  to  the  day  of  sale  at  auction,  to  carry  forward 
to  that  day  the  acts  of  settlement  and  improvement.  For 
by  such  construction  the  clause  requiring  these  acts  to  be 
done  before  the  final  allotment  of  alternate  sections  to  the 
railroad  would  become  inoperative  and  null.  Beside  it  is 
manifestly  against  the  plain  sense  of  the  whole  act.  It  is 
plainl}^  qualified  and  confined  as  a  right  to  acts  of  settle- 
ment and  improvement  made  prior  to  the  day  when  the  sec- 
tions of  the  granted  lands  is  confirmed  and  allotted  to  the 
railroad.  No  settlement  and  improvement  made  after  that 
day  will  confer  any  such  right. 

That  allotment  was  made,  as  is  shown  in  the  record,  on 
the  4th  dav  of  June,  1852.  Defendant's  settlement  and  im- 
provement  was  made  on  the  1st  day  of  ISTovember,  1855, 
more  than  three  years  after  the  expiration  of  the  time  in 
which  such  acts  could  be  made  to  confer  that  right,  as  fixed 
by  the  act. 

The  ^Qcondi  proviso  conferred  a  general  right  of  pre-emp- 
tion under  the  provisions  of  the  act  of  September  4, 
[*573]  1841,  which  *allows,  indefinitely,  future  acts  of  set- 
tlement, proof  and  payment  for  lands  not  reserved. 
But  this  is  here  confined  to  lands  "  heretofore  reserved  on 
account  of  claims  under  French,  Spanish  or  other  grants," 
which  have,  or  thereafter  niay  be  declared  invalid  by  the 
supreme  court  of  the  United  States.  This  tract  is  not 
shown  to  be  of  that  character,  else  the  settlement  would  be 


good. 


It  appears,  by  the  date  of  the  certificate  of  purchase  is- 
sued to  defendant,  that  he  did  not  pay  for  the  tract  within 
twelve  months  after  the  date  of  his  settlement,  which  was 
the  1st  of  November,  1855,  and  his  payment  and  certificate 
are  27th  of  November,  1856.  The  fifteenth  section  of  the 
act  of  1841  requires  the  payment  to  be  made  within  twelve 
months.     I  presume  the  land  officers  would  have  no  juris- 
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diction  to  extend  the  credit ;  but  admit  that  the  fact  and 
time  of  payment  are  within  and  conchided  by  their  decis- 
ion, and  are  not  questions  of  jurisdiction  reviewable  collat- 
erally, yet  it  is  very  clear  that  they  can  not  extend  the 
time  of  snaking  settlement  and  improvement  beyond  the 
day  of  allotment.  To  do  this  would  be  to  make  the  act  a 
general  one,  and  open  these  lands  indefinitely  to  future  pre- 
emptive settlement  at  any  time  before  their  actual  sale.  An 
arttempt  to  embrace  such  settlement  and  improvement 
within  the  provisions  of  this  act  is  clearly  without  the  juris- 
diction of  the  land  officers,  and  can  not  divest  the  right 
and  title  of  a  fair  purchaser. 

There  being  no  right  of  pre-emption  in  the  defendant  on 
the  29th  day  of  November,  1855,  by  reason  of  settlement 
and  improvement,  made  on  the  first  day  of  that  month,  the 
plaintiff.  Walker,  acquired,  by  his  purchase,  the  title,  or 
right  to  the  title,  in  fee  of  United  States,  and  no  sale  by  the 
agents  of  the  United  States  subsequent,  was  authorized  by 
law.     It  is  simply  void. 

But  as  the  legal  litle  has  been  conveyed  by  patent  to  de- 
fendant, and  a  patent  withheld  from  plaintiff,  Walker,  a 
court  of  equity  will  treat  him  as  trustee  of  the  title,  and 
compel  him  to  convey  to  plaintiffs,  who  have  a  prior  and 
superior  equity.  2  Story,  Eq.  Jurisp,  sec.  602;  13  111.  R. 
190. 

Decree  reversed  and  cause  remanded  for  decree  in  con- 
formity to  this  opinion. 

Decree  reversed. 

Catoist,  J.  It  seems  to  me  that  this  whole  case  depends 
upon  the  meaning  to  be  attached  to  the  word  reserved  in 
the  tenth  section  of  the  pre-emption  law  of  1841.  The 
lands  excepted  by  that  section  from  the  operation  of  the 
law  were  designed  to  remain  entirely  and  forever  unaffected 
by  it,  as  much  so  as  if  they  had  been  described  by 
their  numbers.  *Unlike  all  previous  pre-emption  ^574] 
laws,  this  was  a  continuing  and  perpetual  act,  and 
so  was  the  exception  designed  to  be  continuing.  'No  future 
event  is  alluded  to  which  should  suspend  the  operation  of 
the  exception,  and  allow  the  body  of  the  law  to  operate  on 

679 


574:  "Walker  axd  Smith  v.  Hedkick.  [April, 

the  lands  thus  excepted.  As  to  those  lands  the  law  was  de- 
signed ever  to  be  a  dead  letter,  or  inoperative.  They  were, 
and  were  to  continue,  the  same  as  if  the  law  had  never 
passed.  To  me  it  seems  repugnant  to  the  language  of  the 
act,  and  the  manifest  intention  of  congress,  to  say  that  the 
exemption  was  designed  only  to  continue  till  the  reserved 
lands  should  be  again  brought  into  market.  Although  it  is 
understood  that  such  has  been  the  construction  of  the  de- 
partment of  the  interior,  and  that,  under  such  construction, 
this  pre-emption  was'  allowed,  neither  of  us  can  find  any 
Avarrant  in  the  language  or  the  policy  of  the  law  to  justify 
such  conclusion. 

The  question  then  recurs,  were  the  sections  alternate  to 
the  sections  granted  to  the  state  of  Illinois  to  aid  in  the 
construction  of  the  Illinois  Central  Railroad  "reserved  to 
the  United  States,"  within  the  meaning  of  the  tenth  sec- 
tion of  the  law  of  1841?  The  language  of  the  grant  is: 
"  Every  alternate  section  of  land  designated  by  even  num- 
bers, for  six  sections  in  width,  on  each  side  of  said  road." 
Although  this  act  does  not,  in  terms,  reserve  to  the  United 
States  the  sections  alternate  to  those  granted,  yet  such  is 
its  inevitable  legal  effect.  Had  the  words  "  reserving  the 
other  alternate  sections  to  the  United  States,"  or,  "  reserv- 
ing to  the  United  States  the  sections  within  the  same  limits 
designated  by  odd  numbers,"  the  legal  effect  would  have 
been  precisely  the  same.  In  both  cases  the  even  sections 
within  the  prescribed  limits  would  have  been  granted  to  the 
state  and  the  odd  sections  would  have  been  reserved  from 
the  grant ;  or,  in  other  words,  would  continue  in  the  United 
States.  This  was  the  effect,  and  nothing  more,  in  the  case 
of  the  grant  to  the  state  of  Indiana,  to  aid  in  the  construc- 
tion of  the  "NYabash  canal,  in  which  the  word  reserved  was 
used.  An  examination  of  all  the  acts  of  congress  gTantinff 
alternate  sections  of  lands  to  states,  to  aid  in  the  construc- 
tion of  internal  improvements,  will  show  that  the  word 
"  reserved  "  or  "  reserving  "  has  been  sometimes  used,  and 
sometimes  omitted,  but  its  use  has  been  rather  accidental 
than  designed,  and  that,  whetlier  used  or  not,  the  eff'ect  of 
the  law  has  been  precisely  the  same.  In  every  case  the 
title  to  each  alternate  section  is  granted,  and  the  title  to  the 
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sections  alternate  to  those  granted  remains  in  the  United 
States.     J^othing  more  and  nothing  less. 

ISTow  it  seems  to  me  clear  that  it  was  the  intention  of 
congress  to  embrace  within  the  exception  contained 
in  the  tenth  '-section  of  the  act  of  18-il,  all  such  alter-  [*5T5] 
nate  sections  the  title  to  which  remained  in  the  United 
States  after  the  passage  of  the  granting  act.    The  language 
of  the  exception  is  of  "sections  of  land  reserved  to  the 
United  States,  alternate  to  sections  granted  to  any  state  for 
the  construction  of  any  canal,  railroad,  or  other  public  im- 
provement."    I  think  the  word  reserved  here  is  not  used  in 
the  technical  sense  which  is  sometimes  ascribed  to  it  in  com- 
mon assurances,  but  is  a  simple  mode  of  description,  and 
was  simply  designed  to  express  the  intention  of  congress 
not  to  allow  pre-emptions  upon  those  lands  which  were 
alternate  to  sections  granted  to  states  for  the  purposes  speci- 
hed.     The  words  "  reserved  to  "  have,  in  this  case,  precisely 
the  same  meanino-  as  would  the  words  "  not  sold  bv,''  in  the 
same  position  in  the  section. 

That  congress  considered  the  alternate  sections,  not 
granted  by  the  act  of  1851,  as  reserved  sections  within  the 
meaning  attached  to  that  word,  when  used  in  this  class  of 
legislation,  is  rendered  perfectly  clear  by  the  act  of  1853, 
granting  pre-emptions  to  a  part  of  those  very  reserved  lands. 
10  U.  S.  Stat,  at  Large,  p.  244.  There  these  very  lands  are, 
in  express  terms,  called  reserved  lands,  and  unless  these 
lands  were  excepted  out  of  the  operation  of  the  pre-emption 
law  of  1841,  congress  was  doing  a  very  useless  and  foolish 
thing  in  making  very  limited  provisions  for  pre-emptions 
on  these  lands,  when  the  general  law  of  1841  was  applica- 
ble to  them,  whereby  all  were  liable  to  pre-emption  by  any 
one  who  should  settle  upon  them.  It  is  true  that  this  may 
be  said  to  be  but  a  legislative  construction  of  the  act  of 
1851,  and  were  it  clearly  repugnant  to  the  manifest  meaning 
of  congress  Avhen  they  passed  that  act,  could  not  control  in 
its  judicial  construction;  but,  in  this  case,  I  think  it  is  entirely 
consistent  with  the  orisrinal  intention  of  that  act. 

O 

I  think  the  demurrer  to  the  bill  should  have  been  over- 
ruled, and  concur  in  the  judgment  proposed  by  the  chief 

justice. 
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SKiJsnsTEE,  J,,  dissenting.  Congress,  by  an  act  approved 
September  20,  1850,  granted  to  the  state  of  Illinois,  for  the 
purpose  of  aiding  in  making  the  railroad  known  as  the 
''  Illinois  Central  Railroad,"  "•  every  alternate  section  of  land 
designated  by  even  numbers,  for  six  sections  in  width,  on 
each  side  of  said  road,"  and  a  quantity  of  land,  equal  to  so 
much  of  such  alternate  sections  as  should  appear  to  have 
been,  prior  to  the  making  of  the  grant,  sold  by  the  United 
States,  or  to  which  the  right  of  pre-emption  had  attached, 
to  be  selected,  by  the  state  of  Illinois,  in  alternate  sections, 
or  parts  of  sections,  from  other  lands  of  the  United  States, 
within  fifteen  miles  of  the  line  of  said  road,  reserving 
[*576]  from  the  operation  of  the  act  *"  all  lands  reserved  to 
the  United  States  by  the  act  entitled  ^A?i  act  to  grant 
a  quantity  of  land  to  the  state  of  Illinois,  for  the  purpose  of 
aiding  in  opening  a  canal  to  connect  the  loaters  of  the  Illinois 
river  with  those  of  Lake  Michigan  j ' "  and  fixing  the  mini- 
mum  price  of  the  sections  of  land  remaining  to  the  United 
States,  within  six  miles  of  the  line  of  the  railroad,  at  double 
the  ordinary  minimum  price  of  the  public  lands.  Laws  of 
Congress,  1850,  p.  ^m. 

The  complainants  claim  that  the  title  of  defendant,  based 
upon  his  settlement  and  entry,  made  under  the  pre-emption 
law  of  1841,  is  subject  to  a  prior  equity  in  them,  by  virtue 
of  an  entry  of  the  same  land,  under  which  they  claim,  made 
subsequent  to  his  settlement,  and  prior  to  his  entry. 

The  ground  assumed  by  the  complainants  is,  that  the  land, 
being  within  the  twelve  miles  in  width  on  the  fine  of  the 
road,  and  of  the  alternate  sections  not  granted  to  the  state 
of  Illinois,  is  not  subject  to  pre-emption  under  the  law  of 
1841,  and  therefore  that  the  allowance  of  the  pre-emption 
claim  of  defendant  was  without  jurisdiction,  and  void. 

The  pre-emption  law  of  1841  excepts  from  its  operation 
the  "  sections  of  land  reserved  to  the  United  States,  alter- 
nate to  other  sections  granted  to  any  state  for  the  construc- 
tion of  any  canal,  railroad,  or  other  public  improvement." 
United  States  Statutes  at  Large,  vol.  5,  p.  455,  sec.  10. 

At  the  time  of  the  passage  of  this  law,  several  grants  of 
lands,  in  alternate  sections,  similar  to  the  grant  of  1850  to 
the  state  of  Illinois,  had  been  made  by  congress  to  states 
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for  purposes  of  public  improvement ;  but,  so  far  as  I  have 
been  able  to  discover,  the  laws  making  those  grants  ex- 
pressly reserve  "  to  the  United  States  "  the  sections  of  land 
alternate  to  those  granted.  U.  S.  Statutes  at  Large,  vol.  4, 
p.  234;  id.  p.  236. 

Under  such  special  clauses  or  reservations,  I  render  the 
course  of  decision  of  the  offices  of  the  federal  government, 
having  jurisdiction  in  the  matter  of  the  disposition  of  the 
public  lands,  to  be,  that  while  the  lands  remain  out  of  com- 
mon market,  by  force  of  the  reservation,  they  are  not  sub- 
ject to  pre-emption  under  the  law  of  1841,  but  that,  when 
restored  to  the  mass  of  the  public  lands,  and  subject  to 
private  entry,  they  become  subject  to  pre-emption  under 
that  law. 

The  law  of  1850  simply  grants  to  the  state  of  Illinois  the 
alternate  sections  within  the  named  limits,  and  contains  no 
words  of  reservation  whatever,  except  as  before  stated, 
leaving  the  lands  within  the  same  limits,  not  granted,  un- 
affected, except  as  to  the  minimum  price;  and  leaving 
unchanged,  in  any  particular,  the  lands  of  the  United  States, 
alternate  to  those  to  be  selected  by  the  state  of  Illinois, 
without  the  mentioned  limits,  and  within  the  fifteen  miles  of 
the  line  of  the  road. 

■^There  is  nothing  in  this  law,  or  stated  in  the  bill,  ["^577J 
which  shows  that  the  land  in  controversy  was  in  any 
manner  reserved  or  taken  out  of  the  mass  of  the  public 
lands,  or  not  subject  to  private  entry  at  the  time  of  the  de- 
fendant's settlement  and  purchase  as  a  pre-emptor;  and, 
indeed,  the  complainants  claim  under  purchase  at  private 
entry,  made  after  the  defendant's  settlement.  It  can  not 
be  said  that  the  mere  granting  the  alternate  sections  to  the 
state  of  Illinois,  or  to  any  one,  amounts,  in  the  sense  of  the 
law  of  1S41,  to  a  reservation  of  the  other  alternate  sections, 
not  so  granted,  from  the  operation  of  the  pre-emption  laws, 
or  from  private  entry.  It  is  self-evident  that  what  is  not 
granted  or  sold  of  the  mass  of  the  public  lands  remains  to 
the  United  States,  as  common  proprietor,  but  remains  un- 
affected by  the  grant  or  sale  of  a  part,  and  subject  to  dispo- 
sition under  the  laws  the  same  as  before. 

It  is  not  contended  that  the  lands  remaining  to  the  United 
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States,  without  the  twelve  miles  in  width,  on  the  line  of  the 
road,  alternate  to  sections  selected  by  the  state  of  Illinois, 
in  lieu  of  lands  within  those  limits,  prior  to  the  grant  sold 
by  the  United  States,  or  to  which  the  right  of-  pre-emption 
had  attached,  are  not  within  the  operation  of  the  pre-emp- 
tion law  of  1841 ;  and  yet  the  only  difference  between  the 
lands,  so  remaining  to  the  United  States,  within  and  with- 
out those  limits,  is,  that  in  the  one  case,  the  minimum  price 
is  increased  to  $2.50  per  acre,  while,  in  the  other,  it  remains 
iit  $1.25.  l^or  am  I  able  to  discover  that  the  grant,  except 
as  stated,  affects  the  disposition  -of  the  lands  remaining  to 
the  United  States,  because  not  granted,  alternate  to  those 
granted,  any  more  than  if  the  lands  so  granted  had  been 
sold  at  public  sale  or  private  entry.  In  view  of  the  uniform 
policy  of  congress,  in  encouraging  settlement  and  improve- 
ment of  the  public  lands,  evinced  by  the  various  pre-emption 
laws,  it  would  be  diiBcult,  in  the  absence  of  express  pro- 
vision, consistent  with  that  known  policy,  to  find  a  reason 
why  lands  once  exposed  to  public  sale,  and  open  to  private 
entry,  at  a  fixed  m^inimum,  should  not,  and  are  not,  subject 
to  pre-emption  entry  at  the  same  'minimum  price. 

It  is  apparent  to  me,  from  the  record  and  the  course  of 
the  argument,  that  there  is  no  real  litigation  between  these 
parties,  and  that  both  seek  the  same  decision  in  this  court, 
probably  for  ulterior  purposes.  A  majority  of  the  court, 
however,  feeling  bound  to  adjudicate  upon  the  record,  I  give 
my  views  on  the  case  presented.  I  think  the  decree  sus- 
tainmg  the  demurrer  to  complainants'  bill  should  be  affirmed. 


[*578]  *Teuman  Whitcomb  et  al.  v.  Francis  H.  Sutherland, 
who  sued  by  her  next  friend. 

Ajrpeal  f/'am  Cook. 

Right  op  feme  covert  to  redeem  equitable  estate. — A  feme  covert 
may  redeeui  from  sale  her  equitable  estate  in  property  coriTeyed  by 
her  husband  and  herself  to  secure  the  payment  of  money  loaned  to 
the  husband,  where  the  possession  continues  with  the  husband  and 
wile,  by  occupa.ncy  as  a  homestead. 

Cited  :  48  111.  536. 
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Conveyance  treated  as  mortgage.—  A  conveyance  of  real  estate, 
under  certain  conditions,  and  marked  by  peculiar  transactions,  will  be 
treated  as  a  mortgage,  i 

Conveyance  in  trust  for  wife.—  A  husband  may,  through  the  medium 
of  another,  acting  as  trustee,  vests  in  his  wife  the  use  and  equitable 
estate  in  property,  the  legal  estate  of  which  would  remain  in  the 
trustee.  2 

The  opinion  gives  a  statement  of  the  case. 

HoiNE  and  Miller,  for  appellants.  Mathek  and  Taft, 
for  appellee. 

Skixxee,  J.  The  bill  in  this  case  seeks  to  establish  and 
vest  in  the  /eine  covert  complainant,  title  to  the  property 
described,  upon  two  grounds:  first,  the  right  to  execution 
of  an  antenuptial  agreement  with  her  present  husband  for 
the  separate  investment  and  control  by  her  of  certain 
moneys,  the  proceeds  of  her  estate;  second,  the  right  to 
redeem  her  equitable  estate  in  the  property,  by  her  husband 
and  herself  conveyed  to  secure  the  payment  of  money 
loaned  to  her  husband.  From  the  view  we  take  of  the  case 
it  is  unnecessary  to  determine  any  question  arising  upon 
the  ground  first  stated. 

The  case  clearly  shows  that  the  husband  of  the  complain- 
ant had  an  equitable  estate  in  the  property,  derived  under 
a  contract  of  purchase  with  the  owner;  that  he  conveyed 
his  interest  in  the  property  to  Wheeler,  in  trust,  to  hold  the 
same  to  the  sole  and  separate  use  of  his  wife,  the  complain- 

1  Reigard  v.  McNeil,  38  Bl.  400 ;  Strong  v.  Shea,  83  111.  575 :  Tennery 
V.  Nicholson,  87  111.  464;  Wright  v.  Gay,  101  111.  233;  BartUng  v. 
Brasuhn,  103  111.  441 ;  Bearss  et  al.  v.  Ford,  108  111.  16 ;  Union  Mut.  L. 
Ins.  Co.  V.  Slee,  110  111.  35. 

2  Prior  to  act  of  1861,  a  deed  direct  from  husband  vested  no  title  in  the 
wife.  Newman  v.  Willetts,  48  111.  534.  Nor  did  that  act  permit  her  to 
receive  or  hold  property  from  her  husband  as  against  creditors ;  a  gift  of 
personal  property  being  held  invalid.  Hazelbacher  v.  Goodfellow,  64 
111.  243.  But  such  conveyance  is  good  in  equity,  when  not  prejudicial 
to  creditors,  without  the  intervention  of  a  trustee,  and  will  be  enforced 
as  against  the  husband.  Gilli  v.  Wood,  81  111.  64 ;  Yazel  v.  Palmer,  81 
111.  83.  And  as  against  his  heirs.  Dale  v.  Lincoln,  63  111.  22 ;  Majors  v. 
Everton  et  al.  89  111.  56.  A  conveyance  direct  to  the  wife  sustained  as 
against  creditors,  when.  Patrick  v.  Pati-ick,  77  111.  555 ;  Payne  et  al.  v. 
MiUer,  103  111.  443. 
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ant;  that  he  and  complainant,  as  hnsband  and  wife,  have 
occupied  the  property  as  their  homestead,  from  the  time  of 
the  execution  of  the  deed  of  trust  up  to  the  filing  of  the 
bill;  that  afterward,  the  husband  being  indebted  to  Whit- 
comb for  money  loaned,  and  to  secure  the  repayment  of  the 
same,  together  with  the  comphiinant,  his  wife,  executed  to 
Whitcomb  a  deed  absolute  of  the  property,  taking  to  the 
husband  a  contract  for  reconveyance  upon  the  performance 
of  certain  conditions ;  and  that  the  other  parties  in  interest 
derive'  their  interests  through  "Whitcomb.  The  deed  of 
trust  from  the  husband  to  Wheeler  bears  date  May  29, 1850, 
but  was  not  recorded.  The  deed  from  the  complainant  and 
husband  to  Whitcomb,  bears  date  August  2,  1850, 
[*579]  was  acknowledged  on  the  5th,  and  filed  for  *record 
on  the  6th  of  said  month ;  and  the  contract  for  re- 
conveyance bears  date  the  3d,  and  was  not  recorded. 

The  transaction  with  Whitcomb  evidently  involved  the 
loan  of  and  security  for  money.  The  loan  and  indebted- 
ness, the  substantially  simultaneous  conveyance  and  con- 
tract for  reconveyance,  the  possession  remaining  with  the 
grantors  in  the  deed  absolute,  and  the  inadequacy  of  the 
consideration  for  the  conveyance  as  compared  with  the  value 
of  the' property,  of  which  there  is  evidence,  unexplained, 
mark  the  transaction  as  a  mortgage  and  security  for  money. 
1  K  H.  R.  41;  2  Met.  E.  103;  12  Mass.  R.  463;  7  Watts  E. 
401 ;  1  Hilliard  on  Mortgages,  sees.  6,  12  and  19 ;  Coates  v. 
Woodworth,  13  111.  E.  654;  Miller  v.  Thomas,  14  id.  428;  12 
Howard  E.  139 ;  Davis  v.  Hopkins,  15  111.  E.  419 ;  Williams 
V.  Bishop,  id.  553 ;  Smith  v.  Sackett,  id.  529. 

The  husband  and  wife  being  one  in  the  eye  of  the  law, 
his  deed  to  her  is  void ;  yet  he  may,  through  the  medium  of 
another,  as  trustee,  vest  in  her  the  use  and  equitable  estate 
in  property,  the  legal  estate  of  which  would  remain  in  the 
trustee,  the  grantee  in  the  husband's  deed.  2  Kent  C.  162, 
163  and  164;  Fisk  v.  Cushman,  6  Gushing  E.  20;  Stilley  v. 
Falgen,  14  Ohio  E.  49. 

The  conveyance,  therefore,  from  the  husband  to  Wheeler, 
in  trust  for  the  complainant,  created  in  her  an  equitable  es- 
tate in  the  property,  which  none  but  creditors  or  hona  fide 
purchasers  could  avoid ;  and  having  this  equitable  estate, 
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she  is  entitled  to  protect  it  against  the  mortgage  to  Whit- 
comb  by  redemption  therefrom. 

The  possession  continuing  in  the  husband,  or  in  the  hus- 
band and  wife,  by  occupancy  as  a  homestead,  those  claim- 
ing through  Whitcomb  must  hold  subject  tx)  the  defeasance, 
or  contract  for  reconveyance,  which  destroys  the  apparent 
absolute  character  of  the  deed  to  "Whitcomb  and  gives  to  it 
the  force  of  a  mortgage.  Dyer  v.  Ifartin,  4  Scam.  R.  146 ; 
Williams  v.  Br.own,  14  111.  E,.  200 ;  Rupert  v.  Mark,  15  id. 
540. 

From  this  mortgage  the  husband,  as  mortgagor,  and  the 
complainant,  who  joined  with  him  in  the  execution  of  the 
mortgage,  in  virtue  of  her  equitable  interest  in  the  property, 
can  redeem. 

The  court  below  allowed  the  complainant  to  redeem,  and 
decreed  accordingly,  and  upon  the  whole  record  we  are 

satisfied  with  the  decree. 

Decree  ■  affirmed 


^HiEAM  Jackson  v.  Robert  Keivible.  [*580] 

Appeal  from  Peoria. 

The  legislature  has  power  to  confer  jurisdictioa  upon  the  county  court 
of  Peoria  county  to  hear  cases  in  appeal  from  judgments  of  justices 
of  the  peace  in  civU  matters. 

This  was  an  appeal  taken  from  the  judgment  of  a  justice 
of  the  peace  in  Peoria  county  to  the  county  court. 

The  county  court  dismissed  the  appeal  for  the  want  of 
jurisdiction  in  such  cases.  The  appellee  in  that  court  as- 
sumed that  the  law  of  February  9,  1855,  in  so  far  as  relates 
to  jurisdiction  of  appeals  from  justices,  is  unconstitutional. 

Gkove  and  McCoy,  for  appellant.  Manning  and  Meeki- 
MAN,  for  appellee. 

Caton,  J.  The  case  of  Ex  parte  Welch,  17  111.  R.  161, 
settles  the  question  of  the  constitutionaUty  of  the  act  of 
1855,  which  confers  the  enlarged  jurisdiction  upon  the  mag- 
istrate before  whom  this  cause  was  originally  commenced, 
and  it  is  unnecessary  further  to  consider  it  here. 
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The  next  and  only  remaining  question  presented  by  the 
record  is,  whether  the  legislature  had  power  to  confer  upon, 
the  county  court  of  Peoria  county  jurisdiction  in  appeal 
cases  from  the  judgments  of  justices  of  the  peace.  Tlie 
eighth  section  of  the  fifth  article  of  the  constitution  pro- 
vides that  the  circuit  courts  "  shall  have  jurisdiction  in  all 
cases  at  law  and  equity,  and  in  all  cases  of  appeals  from 
inferior  courts."  It  is  insisted  that  this  clause  confers  upon 
circuit  courts  exclusive  jurisdiction  in  all  appeal  cases  from 
inferior  courts,  and  deprives  the  legislature  of  the  right  to 
authorize  appeals  to  be  taken  to  any  other  courts.  The 
same  reasoning  would  lead  to  the  conclusion  that  the  circuit 
courts  have  exclusive  jurisdiction  in  all  cases  at  law  and  in 
equity,  for  the  language  of  the  constitution  is  as  broad  in 
the  one  case  as  in  the  other,  so  that  the  eighteenth  section 
of  the  same  article  would  be  rendered  entirely  nugatory . 
That  section  provides  that  "The  jurisdiction  of  the  said 
(county)  courts  shall  extend  to  all  probate  and  such  other 
jurisdiction  as  the  general  assembly  may  confer  in  civil 
cases,  and  such  criminal  cases  as  may  be  prescribed  by  law 
where  the  punishment  is  by  fine  only,  not  exceeding  $100." 
Xow,  it  would  be  a  very  unsafe  rule,  for  the  construction  of 
either  constitutional  or  statute  laws,  to  read  one  clause  or 
section  and  construe  it  by  itself,  to  the  exclusion 
[*581]  *of  all  others.  We  can  hardly  say  that  nothing  was 
meant  by  the  last  section  quoted,  especially  as  there 
is  no  trouble  in  giving  it  full  operation  without  in  the  least 
interferin<T  with  or  abrooating-  the  first  referred  to.  If  the 
first  had  expressly  given  to  the  circuit  court  exclusive  juris- 
diction in  all  the  cases  there  enumerated,  there  would  un- 
doubtedly be  an  apparent  contradiction  between  the  two, 
and  we  should  be  obliged  to  resoj't  to  some  other  rule  for 
their  construction ;  but  as  it  is,  we  have  simply  to  give  effect 
to  the  language  used  in  the  eighteenth  section,  and  hold 
that  the  legislature  ma}^  exercise  the  power  there  conferred. 
That  simply  autliorizes  the  legislature  to  confer  upon  tlie 
county  court  such  civil  jurisdiction  as  in  its  judgment  may 
seem  to  be  required  by  the  public  good,  for  so  it  is  expressly 
said,  and  it  only  remains  to  be  considered  whether  this 
appeal  case  in  a  civil  cause  is  a  civil  case.     We  are  of  opin- 
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ion  that  it  is  not  a  criminal  proceeding,  but  tliat  it  is  a  civil 
case  within  the  meaning  of  the  constitution,  and  that  it  was 
competent  for  the  legislature  to  confer  upon  the  county 
court  the  jmnsdiction  to  try  and  determine  it,  and  that  it 
was  error  to  dismiss  it  for  the  want  of  jurisdiction. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  revei'sed. 


Isaac  Cook  -y.  Heney  L.  Forest. 
Appeal  from  Cook  County  Court  of  Common  Pleas. 

A  defendant  in  the  common  pleas  court  may  plead  at  any  time  before 
default  is  asked ;  a  default  can  not  be  taken  out  of  term. 

The  record  shows  that  summons  was  issued  at  the  suit  of 
Forest  against  Cook,  May  9,  1854,  and  returned  on  July  5, 
1854,  as  having  been  served  on  May  12,  1854.  A  declara- 
tion was  filed  on  the  day  the  summons  issued,  and  rule  was 
entered  requiring  the  defendant  below  to  plead  within  ten 
days  after  service  of  a  copy  of  the  declaration.  A  copy  of 
the  declaration  was  served  witii  the  summons.  On  June  5th, 
Cook  filed  his  plea,  verified  by  oath  as  required  by  section 
3  of  statutes  of  1853,  page  173.  And  also  gave  notice  of 
special  matters  constituting  a  good  defense. 

On  June  30th,  plaintiff's  attorney  moved  the  court  to  strike 
the  plea  and  notice  from  the  file,  because  not  filed  within 
ten  days  after  service  of  summons  and  with  copy,  declara- 
tion and  rule  to  plead. 

*The  motion  was  sustained,  and  judgment  was  [*582] 
entered  against  the  defendant  by  default. 

Henry  Feink,  for  appellant.     H.  B.  Hued,  for  appellee. 

ScATEs,  C.  J.  The  summons  issued  May  9th,  returnable  to 
June  vacation  term,  and  a  rule  was  entered  to  plead  within 
ten  days  after  service  of  summons  and  copies.  Services 
were  made  May  12th.  The  rule  given  in  this  case  expired 
May  23d,  and  before  the  commencement  of  the  return  term. 


Cited:  17  111.  386. 
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"We  are  not  prepared  to  say  that  such  a  rule  day  may  not 
be  fixed  before  the  term,  as  we  have  intimated  it  may  after 
the  commencement  of  the  term,  in  Match  et  al.  v.  Judson  et 
al.  17  111.  R.  381.  Yet,  in  such  case,  a  literal  service,  ten 
days  before  the  commencement  of  the  term,  might  not  give 
ten  days'  notice  before  pleading,  which,  we  think,  was  in- 
tended. But  this  might  be  of  little  consequence  practically, 
as  the  plaintiff  can  not  take  a  vacation  default  as  at  common 
law,  but  must  await  the  convening  of  the  court,  at  the  vaca- 
tion term,  when  defendant  will  have  had  his  ten  days'  notice 
for  preparation  to  plead,  by  the  services,  ten  days  before 
the  term.  The  expiration  of  the  rule,  in  vacation,  may 
make  no  practical  difference  to  defendant's  rights,  as  that 
wiU  not  put  him  in  default,  and  he  may  plead  at  any  time 
before  default  is  asked.  The  plea  and  affidavit  in  this  case 
being  made  June  5th,  were  in  due  time,  the  defendant  not 
moving  for  default  until  the  30th  of  that  month. 

I  have  discussed  this  question  more  at  length  in  the  case 
above  cited,  and  there  laid  down  the  rule  I  think  demanded 
in  practice  by  the  act  of  1853. 

Judgment  reversed  and  cause  remanded  for  replication. 

Judgment  reversed. 
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ABATEMENT. 

1.  A.  brought  his  action  of  assumpsit  against  B.  and  C.  as  copartners ; 

these  pleaded  in  abatement  that  two  others,  partners,  were  jointly 
liable  with  them ;  and  it  appeared  that  the  agent  of  A.  was  con- 
versant of  this  fact  although  he  himself  was  not.  Held,  that  the 
plea  was  good.    Page  et  al.  v.  Brant,  37. 

2.  When  process  from  a  court  of  superior  jurisdiction  is  sent  to  another 

county  for  service,  if  exception  is  to  be  taken  it  should  be  done  by 
motion  or  plea  in  abatpuient.  A  plea  in  bar  goes  to  the  cause  of 
action,  and  is  not  the  pr  )per  plea.  Waterman  et  al.  v.  Tuttle  et  al. 
292. 

3.  An  action  of  ejectment  does  not  abate  by  the  death  of  a  sole  de- 

fendant, after  service  and  before  plea,  under  the  statutes  of  abate- 
ment and  ejectment  in  this  state.     Giiyer  v.  Wookey,  536. 

4.  The  action  survives  against  the  heir  of  a  sole  defendant,  and  against 

surviving  defendants.    Ibid.  536. 

5.  In  Illinois  the  action  of  ejectment  is  a  real  action  for  tlie  recovery 

of  title,  as  well  as  possession,  and  is  not  an  action  for  a  tort.  Ibid. 
536. 

See  Pleading,  9. 

ACKNOWLEDGMENT  OF  DEEDS. 

1.  The  act  of  1851,  which  authorizes  the  reading  of  deeds,  etc.,  iu  evi- 

dence, which  were  acknowledged  in  other  states,  by  exliibiting  a 
certificate  of  conformity,  etc.,  applies  only  to  deeds  which  had 
been  recorded  at  the  tuue  of  the  passage  of  the  act.  Dennis  v. 
Hopper,  82. 

2.  Deeds  for  lands  in  this  state,  executed  in  any  other  state  or  ten-i- 

tory,  or  in  the  District  of  Columbia,  which  are  executed  and  ac- 
knowledged according  to  the  laws  of  the  place  where  they  are 
executed,  may  be  read  in  evidence  without  further  proof.  Hart  v. 
McCartney,  129. 

3.  To  prove  that  deeds  executed  in  other  states  or  territories  were  ex- 

ecuted in  conformity  with  the  local  laws,  the  statutes  governing 
where  the  deeds  were  executed  may  be  read.     Ibid.  129, 

4.  Where  the  certificate  of  the  clerk  of  a  court  of  record  is  produced  to 

establish  the  conformity  of  the  execution  of  a  deed  with  the  laws 
of  the  place  where  it  was  executed  (as  is  jjrovided  by  our  statute), 
and  the  word  "  is  "  shall  be  used  in  it,  the  presumption  will  be  sus- 
tained that  the  certificate  refers  to  the  laws  existing  at  the  time  of 
execution  of  the  deed.     Ibid.  129. 

6.  If  an  officer,  in  taking  the  acknowledgment  of  a  deed,  shall  miscaU 
the  instrument,  as  naming  it  a  "  power  of  attorney,"  if  it  is  in  fact 
a  deed,  the  name  given  in  the  acknowledgment  will  not  change  its 
character  or  vitiate  it.     Ibid.  129. 
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ACTION. 


1.  All  actions,  local  or  transitory,  against  any  county,  must  be  com- 

menced in  the  cii'cuit  court  of  such  county.  Randolph  County  v. 
Balls,  29. 

2.  An  action  will  lie  against  a  party  who  shall  "counsel,  entice  and 

persuade  "  an  apprentice  to  depart  from  the  service  of  his  master ; 
whether  the  apprentice  shall  act  upon  the  counsel  given  or  not. 
Holliday  v.  Gamble,  35. 

3.  An  action  in  case  may  be  maintained  upon  warehouse  receipts,  pur- 

porting to  have  been  given  for  produce  in  store,  by  a  party  who 
has  advanced  money  upon  the  faith  of  them,  and  this  whether 
the  party  has  been  deprived  of  the  produce  or  liis  money.  Loiv 
et  al.  V.  Martin,  290. 

4.  Actions  of  trespass  for  injuries  to  realty  do  not  survive,  and  can  not 

be  sustained  by  an  executor.     Beed  v.  The  P.  &  O.  B.  B.  Co.  4Uo. 

5.  An  action  will  not  be  sustained  against  a  party  for  using  his  legal 

defenses,  or  resorting  to  his  legal  remedies,  to  get  rid  of  an  illegal 
judgment.     Nolte  v.  Lowe  et  al.  437. 

6.  An  independent  suit  for  not  paying  money  at  the  time  stipulated  by 

a  contract  can  not  be  sustained,  where  a  recovery  has  been  had  upon 
the  contract.     Ibid.  437. 

See  Damages.    Injuries  Resulting  in  Death. 


ADMINISTRATOR. 

1.  In  a  proceeding  by  an  administrator  to  sell  the  real  estate  of  his  de- 

cedent, unless  the  mode  pointed  out  by  the  statute  for  bringing  the 
parties  interested  before  the  court  is  pursued,  there  will  be  such  a 
want  of  jurisdiction  as  will  vitiate  the  order  for  sale.  Herdman  v. 
Short,  59. 

2.  An  administrator  may  legally  sell  and  transfer,  at  a  discount,  nego- 

tiable paper,  taken  for  the  estate,  befoi'e  it  falls  due;  and  allow- 
ance to  the  assignee  of  such  paper  and  payment  thereof  within 
a  year  of  taking  out  letters,  is  good,  provided  all  the  transaction 
was  in  good  faith.     Walker  et  al.  v.  Craig,  116. 

3.  Executors  and  administrators  may  assign  notes  made  to  the  testator 

or  intestate.     Ibid.  116. 

4.  A  child  four  years  of  age  fell  into  a  water  tank  constructed  by  the 

city,  and  was  drowned.  Held,  that  the  father,  as  admixiistrator, 
could  maintain  an  action  under  the  act  which  gives  a  remedj'  Avlien 
the  death  of  a  person  is  caused  by  the  wrongfid  act,  default  or 
neglect  of  another.     City  of  Chicago  v.  Major,  349. 

5.  The  action  under  this  statute  is  to  be  brought  by  the  executor  or 

administrator  of  the  deceased,  and  is  not  limited  to  those  cases 
where  he  leaves  a  widow.     Ibid.  349. 

6.  Any  money  recovered  by  such  an  action  is  not  to  be  treated  as  a 

part  of  the  estate  of  the  deceased  ;  creditors  do  not  get  any  benefit 
from  it.  It  is  to  be  distributed  among  those  to  whom  the  personal 
estate  would  descend,  in  tlie  absence  of  a  will,  according  to  the 
statute  (jf  descents.     Ibid.  349. 

T.  Orphans  may  have  a  redress  under  this  statute  where  both  parents 
are  killed,  and  a  husband  fur  the  loss  of  a  wife.     Ibid.  349. 

8.  The  damages  under  this  act  can  onlj^  be  for  the  pecuniary  loss,  not 
for  the  bereavement ;  and  the  jutlgment  be  governed  by  tlieir  own 
knowledge,   and  experience  applied   to  the   proof,  in  estimating 


damage.     Ibid.  349. 
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A  long  and  unreasonable  delay  in  repairing  the  tank,  on  tlie  part  of 
the  city,  would  justify  the  jurors  iu  presuming  that  the  city  had 
been  notified  of  its  defects,  and  was  guilty  of  negligence  in  omit- 
ting to  repair  it.     Ibid.  349. 

It  is  not  sufficient  that  such  a  tank  is  so  constructed  as  to  be  safe  for 
all  such  persons  as  ordinarily  use  the  streets  of  a  city.     Ibid.  349. 

The  jurors  are  to  judge  whether  the  parents  of  the  child,  in  such  a 
case,  were  guilty  of  negligence ;  and  the  burden  of  proof  is  upon 
the  plaintiff  to  show  negligence  in  the  defendant,  as  well  as  to 
acquit  himself  of  it.     Ibid.  349. 

12.  Actions  of  trespass  for  injuries  to  realty  do  not  survive,  and  can  not 

be  sustained  by  an  administrator.  Reed  v.  The  P.  &  O.  R.  R.  Co. 
403. 

13.  The  term  "legal  representative,"  as  used  in  the  law  of  congi-ess 

entitled  ' '  An  act  authoriziug  the  laying  off  a  town  on  Bean  river 
(Fevre  river),  in  the  state  of  Illinois,  and  for  other  purposes,"  etc., 
is  designed  to  describe  a  party  in  interest,  who  has  succeeded  to  the 
right  of  the  deceased  party,  who  had  received  the  permit,  or  made 
the  requisite  improvement,  and  by  virtue  of  which  the  land  is 
authorized  to  be  entered.  The  administrator  of  such  deceased 
party  is  not  entitled  to  take  the  benefit  of  the  law,  by  virtue  of  his 
appointment.  Whoever  succeeded  to  the  right  of  the  settler,  by 
operation  of  law,  or  bj'  grant,  is  his  legal  representati\'e.  Morehouse 
V.  Phelps,  473. 

14.  It  is  the  duty  of  administi'ators  to  interpose  the  presumptions  and 

positive  Umitations  of  law  against  claims  presented  for  allowance ; 
Ijut  their  omission  to  do  so  will  not  entirely  preclude  others  affected 
by  the  neglect  from  all  protection.     McCoy  v.  Morroio,  519. 

15.  If  an  intestate,  at  his  death,  holds  a  bond  for  the  conveyance  to  him 

of  land,  which  is  to  be  made  upon  the  jjayment  of  money,  at  a  day 
subsequent  to  his  decease,  one  payment  thereon  having  been  pre- 
viously made,  the  interest  in  the  land,  and  the  equitable  title,  de- 
scends to  the  heir.  If  the  obligor  afterward  puts  it  out  of  his  power 
to  make  the  conveyance  by  a  sale  of  the  land,  the  right  of  action 
to  recover  the  money  paid  is  in  the  heir,  and  not  in  the  administra- 
tor. The  heir  might,  if  the  title  to  the  land  was  still  in  the  obligor, 
make  a  tender  of  the  balance  due,  and  enforce  a  specific  perform- 
ance.    Back  V.  Eaman,  529. 

16.  The  only  proof  necessary  to  sustain  an  action  for  the  money  paid 

on  the  bond  is  the  bond  Itself,  the  payment  of  the  money,  and  that, 
before  the  payments  upon  the  bond  became  due,  the  obligor  had 
conveyed  away  the  land  to  another.    Ibid.  539. 

See  Evidence,  23.    Pleading,  15. 

ADVANCEMENT. 

1.  Wliere  an  intestate  has,  in  his  life-time,  provided  for  a  child  by  an 

advancement,  such  heir  will  only  be  entitled  to  participate  with  his 
co-heirs  in  the  distribution  of  the  estate  by  bringing  his  advance- 
ment into  "  hotchpot"  with  the  whole  estate,  and  taking  his  equal 
portion  thereof.     Grattan  v.  Orattan  et  al.  167. 

2.  Such  advancement  need  not  be  returned  in  kind,  but  is  to  be  esti- 

mated according  to  its  value  at  the  time  it  was  made,  and  consid- 
ered as  a  debt  due  the  estate  from  the  heir  so  advanced,  and  may 
be  deducted  from  his  share  of  the  distributive  estate,  if  such  share 
be  sufficient.     Ibid.  167. 

3.  Tlie  widow  takes  her  share  of  the  personal  estate,  and  dower  in  the 

lands,  without  regard  to  advancement,  and  only  the  balance,  after 
deducting  the  widow's  share,  is  treated  as  estate  for  distribution. 
Ibid.  167. 
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ADVEESE  POSSESSION. 
See  Forcible  Entry  and  Detainer,  6,  7,  8,  9,  10. 

AGENTS. 

1.  A  clerk  who  sells  goods,  keeps  books,  and  assists  generally,  under 

the  supervision  of  his  employer,  has  not,  from  the  fact  of  his  em- 
ployment, authority  to  purchase  goods  abroad,  on  the  credit  and 
account  of  his  principal.     Doan  et  al.  v.  Duncan,  96. 

2.  Only  such  powers  are  presumed  to  be  confided  to  a  clerk  as,  in  view 

of  ^he  usual  course  of  trade,  are  necessarily  and  usually  exercised 
by  otlier  clerks  in  the  same  line  of  business,  and  as  are  adapted 
to  the  purposes  of  his  employment.     Ibid.  96. 

3.  A  principal  is  only  responsible  for  the  purchases  of  his  agent  when 

he  authorizes  him  to  make  the  purchase,  or  when  he  permits  him 
to  make  purchases  knowing  that  the  seller  parts  with  his  property 
on  the  responsibility  of  the  principal,  and  not  on  the  credit  of  the 
agent.    Pomeroy  et  al.  v.  Roberts,  394. 

4.  An  attorney  in  fact  may,  by  another  acting  for  him,  serve  a  notice 

upon  a  party  in  possession,  as  a  foundation  for  a  proceeding  by 
forcible  entry  and  detainer.     Eldridge  v.  Hohvay,  445. 

6.  The  maxim  withholding  the  power  to  subdelegate  authority  applies 
where  the  interests  of  the  principal  may  be  neglected  or  injm-ed  by 
substitution.     Jbid.  445. 

See  Principal  and  Agent,  3. 

AGREED  CASE. 

1.  Wliere  parties  enter  into  a  stipulation,  and  agree  to  certain  facts  to 
be  submitted  to  the  cucuit  court  for  adjudication,  and  that  such 
decision  may  be  brought  to  the  supreme  court  for  review,  the  cir- 
cuit court  has  jurisdiction  over  the  matter  and  persons,  and  should 
proceed  to  final  judgment.     Crull  et  ux.  v.  Keener,  65 

ALIMONY. 

1.  Alimony  will  be  allowed  in  such  form  as  will  best  meet  the  condi- 
tion of  the  parties,  and  mav  be  changed  from  time  to  time.  'Wheeler 
V.  Wheeler,  39. 

AMBIGUITY. 

1.  Where  there  is  a  latent  ambiguity  in  description  in  a  conveyance, 
as  an  omission  to  refer  to  any  meridian,  the  defect  may  be  obviated 
by  proof.  Such  a  deed  is  not  void  for  uncertainty.  Dougherty  v. 
Purdy,  206. 

AMENDMENTS. 

1.  WTiere  a  party,  on  the  trial  of  a  suit  upon  a  note,  amends  his  dec- 

laration, by  inserting  that  the  note  "is  without  defalcation,  pay- 
able and  negotiable  at,"  etc.,  it  is. such  a  material  amendment  as 
entitles  the  defendant  to  a  continuance.    O.  &M.  R.  R.  Co.  v.  Palm 

2.  A  circuit  court  should  permit  a  plaintiff  to  amend  his  declaration  in 

ejectment,  even  at  the  trial,  so  far  as  to  show  a  claim  to  less  than 
the  quantity  of  land  described,  upon  such  terms  as  may  be  just 
and  reasonable.     Dougherty  v.  Purdy,  306. 
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8.  It  is  not  eiTor  to  proceed  to  render  judgment  at  the  same  term  at 
which  a  declaration  lias  been  amended,  if  the  defendant  does  not 
a^k  a  continuance  of  the  cause  for  that  reason.  Quartier  v.  Uni- 
versity of  St.  Mary,  300. 

4.  Coui-ts,  during  the  pendency  of  a  suit,  or  during  the  term  at  which 

it  was  decided,  may  anaend  or  coiTOct  their  records,  but,  afterward, 
their  power  over  records  is  limited  to  the  correction  of  errors  and 
mistakes  of  officers,  and,  after  notice  and  saving  rights,  these  may 
be  rectified.     Coughron  v.  Gutcheus,  390. 

5.  Amendments  should  be  made  from  the  memoranda  of  the  court,  or 

from  the  pleadings  and  record,  not  from  the  memory  of  witnesses 
testifying  ex  parte.     Ibid.  390. 

6.  Where  the  parties  to  the  action,  and  between  whom  the  issue  was 

tried,  appear  from  the  declaration  and  plea,  but  there  is  a  mis- 
statement of  the  names  of  some  of  the  parties  defendant  in  parts 
of  the  record  and  in  the  judgment  order,  the  judgment,  for  that 
reason,  will  not  be  reversed.     Frink  et  al.  v.  Schroyer,  416. 

7.  Such  mistake,  being  apparent  on  the  record,  is  amendable  at  any 

time,  either  in  the  court  where  the  decree  remains,  or  in  that  to 
which  it  is  appealed.  But  the  better  practice  is  to  apply  to  the 
court  where  the  error  occurred  to  have  the  record  amended.  Ibid. 
416. 

8.  The  circuit  court  has  full  power  to  make  a  formal  amendment  of  a 

verdict.     Caswell  v.  Cooper,  532. 


APPEALS. 

1.  Although  a  court  not  having  jurisdiction  can  not  take  it  by  con- 

sent of  the  parties,  and  its  judgment  is  a  nullity,  yet  if,  on  appeal 
fi'om  such  court  to  a  court  having  original  jurisdiction  of  the  mat- 
ter, the  parties  voluntarily  appear  and  consent  to  a  trial,  the  judg- 
ment in  the  latter  comt  wiU  be  binding.  Randolph  County  v. 
Balls,  29. 

2.  Security  in  appeal  is  not  indispensable  in  all  cases,  where  not  re- 

quhed  by  statute,  or  by  the  court  granting  an  appeal.  The  appellate 
court  may  not  be  without  jurisdiction  because  of  the  omission  to 
give  security.     County  of  Peoria  v.  Harvey  et  al.  364. 


APPEENTICE. 

I.  An  action  will  lie  against  a  party  who  shall  "  counsel,  entice  and 
persuade  "  an  apprentice  to  depart  from  the  service  of  his  master ; 
whether  the  apprentice  shall  act  upon  tliB  counsel  given  or  not. 
Hollidayv.  Gamble,  35. 


AKBITEATION  —  AWARD. 

1.  Upon  an  arbitration  bond  to  abide  the  award  in  the  penalty  of 

$1,000.  as  stipulated  damages,  and  an  award  made  under  it,  a  party 
may  sue  on  the  award,  or  on  the  bond.  If  upon  the  latter,  he  may 
recover  liis  damages,  without  regard  to  the  penalty,  and  sufficient 
to  include  the  amount  of  the  award.     Nolte  v.  Lowe  et  al.  437. 

2.  If  suit  is  brought  on  the  award,  the  bond  is  satisfied  by  the  recovery ; 

and  the  party  occupies  the  same  position  that  he  would  if  the 
award  had  been  paid  without  suit.     Ibid.  437. 
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ASSAULT  AND  BATTERY. 

1.  In  an  action  for  an  assault  and  batterj-,  it  is  erroneous  to  instruct 
the  jury  that  the  plaintiff  is  only  entitled  to  damage  for  the  in- 
jury and  pain  on  the  day  of  the  oiffense.  A  plaintiff  may  recover 
for  the  extent  and  consequences  of  the  injuiy.  Slater  v.  JRinJc, 
527. 

ASSESSMENTS. 

1.  Wliere  a  street  has  been  ordered  to  be  opened  or  extended,  com- 

missioners for  the  assessment  of  damages  have  been  appointed; 
have  made  and  reported  an  assessment,  which  has  been  accepted 
and  confirmed ;  a  warrant  issued  for  the  collection  of  the  amounts 
assessed  for  payment  of  such  damages,  and  such  street  ordered  to 
be  opened,  the  parties  entitled  to  such  damages  for  property  taken, 
etc. ,  are  entitled  to  a  mandamus,  to  compel  the  city  to  proceed  to 
collect  and  pay  over  the  same.     Higgins  v.  City  of  Chicago,  276. 

2.  The  city  may  not  be  heard  to  object  for  reason  of  any  supposed 

irregularities,  or  for  reasons  alone  applicable  to  parties  interested ; 
it  is  concluded  by  its  own  confiinaation.     Ibid.  276. 

3.  Public  taxes  or  special  assessments  for  public  improvements  may 

be  levied  upon  the  public  property  of  the  state,  county  or  munic- 
ipal corporations ;  it  is  a  mere  question  of  policy.     Tbid.  276. 

4.  Where  there  is  a  special  assessment  for  public  improvements  upon 

a  person's  real  estate,  a  lien  is  created  upon  his  personalty  from,  the 
delivery  of  the  warrant  to  the  collector.     Ibid.  276. 

5.  In  a  proceeding  to  open  a  street  in  the  city  of  Peoria,  under  the 

acts  incorporating  that  city,  the  owner  of  property  offered  to  make 
certain  proofs  before  the  county  court,  which  were  to  confirm  the  re- 
port of  commissioners :  that  the  commissioners  had  prejudged  his 
case,  and  that  proof  before  them  by  Mm  would  have  been  useless ; 
which  the  county  court  refused  to  receive.  Held,  that  this  was 
eiToneous ;  and  that  affidavits  showing  the  value  of  the  property, 
its  condition,  and  the  benefits  and  injuries,  were  also  proper  to  be 
produced.     Cole  v.  City  of  Peoria,  301. 

ATTACHMENT. 

1.  Under  the  twenty-sixth  section  of  the  practice  act  (in  attachment 

suits),  a  declaration  should  be  filed  during  the  return  term,  or  the 
defendant,  b}'  appearing,  may  have  judgment  for  costs,  unless  the 
jjlaintitt'  designs  to  entitle  himself  to  a  hearing,  in  wliich  case  it 
should  be  filed  ten  days  before  the  term.     White  v.  Hogue,  150. 

2.  It  would  seem  to  be  requisite,  if  the  party  defendant  desires  to  dis- 

miss at  the  return  term  for  want  of  a  declaration,  that  a  rule 
should  be  taken  on  the  plaintiff  to  file  one.     Ibid.  150. 

3.  A  party  may  proceed  to  collect  his  debt  by  attachment,  and  by  en- 

forcing a  mechanic's  lien,  as  concurrent  remedies;  and  the  lien  is 
not  waived  by  so  doing.     West  et  al.  v.  Fleming,  248. 

4.  If,  on  tJie  return  of  a  vsrit  of  attachment  showing  a  seizure  of  prop- 

erty, or  service  on  a  garnishee,  the  plaintiff  fails  to  comply  with 
a  rule  to  file  a  declaraticm,  the  defendant  will  be  entitled  to  a  judg- 
ment.    Plato  V.  Turrill  et  al.  273. 

5.  On  a  writ  of  error  a  judgment  will  be  sustained,  if  it  does  not  ex- 

ceed the  damages  laid  in  the  declaration.     Ibid.  273. 

6.  It  is  questionable,  in   an  attachment  suit,  whether  any  nrlvantage 

can  be  taken  of  a  variance  between  the  writ  and  declaration,  ex- 
cept (where  the  declaration  counts  upon  different  causes  of  action 
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from  those  stated  in  the  affidavit)  in  avoidance  of  the  lien  of  the 
attachment.     Ibid.  373. 

7.  A  motion  to  strike  a  declaration  from  the  files  must  be  disposed  of 

in  the  court  below,  and  on  refusal  and  exception,  it  may  be  consid- 
ered in  this  court.     Ibid.  273. 

8.  Judgments  to  attaching  creditors,  as  against  a  garnishee,  should 

only  go  for  the  satisfaction  of  the  judgments,  and  not  for  whatever 
amount  may  be  owing  from  the  garnishee  to  the  debtor.  The  man- 
ner of  entering  judgment  in  attachment  cases,  as  stated  in  11  111. 
R.  p.  511,  recommenled.     Hitchcock  v.  Watson  et  al.  289. 

9.  In  a  proceeding  by  attachment  against  boats  and  vessels,  a  summons 

to  the  owner  or  notice  by  pubhcation  is  necessary.  Steamer  Clar- 
ion V.  Moran,  501. 

ATTORNEY  AND  CLIENT. 

1.  An  agreement  between  parties  (one  of  whom  is  an  attorney),  that 

the  latter  should  investigate  the  records  of  titles  to  real  estate,  and 
decide  between  conflicting  titles  as  to  whicli  is  best,  acquire  such 
titles,  and  prosecute  for  the  recovery  of  them,  and,  when  successful. 
to  divide  profits,  the  attorney  furnishing  skill,  and  the  other  the 
capital,  is  not  tainted  with  crime,  nor  against  any  statute  of  this 
state.     NeivJdrk  v.  Cone,  449. 

2.  Contingent  fees  to  attorneys  at  law  are  not  against  law  or  pulilic 

policy.     Ibid.  449. 

8.  Maintenance,  as  defined  and  punished  in  lUmois,  by  statute,  has 
abolished  the  common  law  offenses  of  champerty,  barratry,  etc.. 
and  consists  in  officiously  intermeddling  in  a  suit,  furnishing 
means  for  its  prosecution  with  a  view  to  promote  litigation.  Ibid. 
449. 

BANK. 

1.  Silver  or  gold  coin  of  the  United  States,  coined  prior  to  the  1st  day 
of  June,  1853,  is  a  legal  tender  for  all  debts,  according  to  their  nom- 
inal value,  for  any  sums  whatever.     Courtney  v.  Dubois,  333. 

3.  To  put  a  bank  in  default  for  non-payment  of  specie,  the  protest 

should  aver  that  the  specie  tendered  in  payment  of  its  bills,  if 
greater  in  amount  than  $5.  and  of  the  denomination  of  quarters, 
was  of  the  coinage  author iz^'d  by  the  law  of  1853.  Without  such 
averment  there  is  not  an  appearance  of  default  to  justify  the  au- 
ditor to  proceed  against  the  bank.     Ibid.  333. 

3.  The  banks  of  this  state  are  prohibited  from  issuing  time  certificates 
of  deposit,  or  other  paper  nt)t  payable  on  demand,  and  any  such 
issue  is  void.     Bank  of  Peru  v.  Farnsworth,  563. 

BEQUESTS. 

1.  A  will  which  bequeaths  all  the  property  of  the  testator,  real  and 

personal,  wheresoever  it  may  be,  carries  with  it  property  acquired 
after  its  ])ubUcation,  without  a  repetition  of  any  formahties.  Peters 
et  al.  V.  Spillman,  370. 

2.  The  question  in  relation  to  a  bequest,  in  such  cases,  is  one  of  inten- 

tion, not  of  power.     Ibid.  370. 

BILL  OF  EXCHANGE. 

1.  A.  sold  a  draft  on  C.  to  B.,  and  at  the  same  time  sent  C.  the  exact 
amount  in  bank  bills,  with  a  request  to  honor  the  draft.  HeM., 
that  this  was  in  equity  an  appropriation  of  the  money,  and  that 
from  the  receipt  ox  it,  and  the  request,  C.  held  the  funds  as  a. 
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trustee  for  the  benefit  of  B." :  but  lie  "was  not  bound  to  pay  in  coin, 
but  only  in  such  funds  as  were  forwarded  to  him.  Hanvood  et  al. 
r.  Tucker  et  al.  544. 

2.  An  unauthorized  demand,  by  B.'s  agent,  for  payment  in  specie, 

would  not  relinquish  his  right  to  the  funds  which  were  held  in 
trust  for  him.     Ibid.  544. 

3.  AVhen  C.  had,  in  good  faith,  returned  a  portion  of  the  funds  to  A., 

on  account  of  their  being  uneurrent,  he  was  not  responsible  for 
their  loss  by  A.'s  failure.     Ibid.  544. 

BILL  OF  REVIEW. 

1.  Upon  a  bill  of  review,  only  the  record  of  the  proceedings  sought  to 
be  reviewed,  such  as  the  bill,  answers  and  decree,  will  be  inspected 
for  error,  without  regard  to  the  evidence  upon  which  the  decree  is 
based.     Getzler  v.  Saroni,  511. 

BOATS  AND  VESSELS. 

1.  In  a  proceeding  by  attachment  against  boats  and  vessels,  a  summons 

to  the  owner,  or  notice  by  publication,  is  necessaiy.  Steamboat 
Clarion  v.  Moran,  501. 

2.  In  proceedings  in  rem,  where  there  is  not  an  appearance,  the  judg- 

ment must  not  exceed  the  amount  sworn  to  in  the  affidavit  for  the 
attachment ;  a  remittitur  of  such  excess  after  judgment  does  not 
cure  the  error.    Ibid.  501. 

BOND. 

1.  Upon  an  arbitration  bond  to  abide  the  award  in  the  penalty  of 
$1,000,  as  stipulated  damages,  and  an  award  made  under  it,  a  party 
may  sue  on  the  award,  or  on  the  bond.  If  upon  the  latter,  he 
may  recover  his  damages,  without  regard  to  the  penalty,  and 
sufficient  to  include  the  amount  of  the  award.  Nolte  v.  Lowe  et 
al.  437. 

;2.  If  suit  is  brought  on  the  award,  the  bond  is  satisfied  by  the  recovery ; 
and  the  party  occupies  the  same  position  that  he  would  if  the 
awai'd  had  been  paid  without  suit.     Ibid.  437. 

BREACH  OF  PROHHSE. 

1.  In  an  action  for  breach  of  promise  of  marriage,  the  defendant  may 

show  the  bad  cliuracter  of  the  plaintiff,  if  it  appears  that  her 
character  was  unknown  to  him  at  the  time  of  the  promise.  And 
this  either  in  bar  of  the  action  or  in  mitigation  of  damages. 
Butler  V.  Esehleman,  44, 

2.  A  defendant  in  such  case  can  not  prove  general  character,  or  partic- 

ular acts  which  may  be  the  result  of  liis  own  fault.    Ibid.  44, 

CERTIFICATES  OF  DEPOSIT. 

1.  The  banks  of  this  state  are  prohibited  from  issuing  time  certificates 
of  deposit,  or  other  paper  not  payable  on  demand,  and  any  such 
issue  is  void.    Bank  of  Peru  v.  Farasworth,  563, 

CERTIORARI. 

1.  Conclusions  of  fact  can  not  be  inquired  into  upon  certiorari.  Low 
V.  G.  &  C.  U.  R.  R.  Co.  324, 
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CHANCERY.      » 

1.  In  April,  1842,  A.  recovered  a  judgment  against  B.  and  C,  in  the 
circuit  court  of  which  B.  was  clerk:  in  September  following,  D. 
recovered  a  judgment  against  the  same  parties ;  D.  was  induced  by 
B.  and  C.  to  bid  off  certain  real  estate  at  a  sale  by  the  sheriff  with- 
out notice,  the  defendants  consenting,  for  which  real  estate  he 
afterward  increased  his  bid  to  satisfy  his  judgment,  and  took  a 
deed.  A.  subsequently  had  the  real  estate  sold  in  a  similar 
manner,  and  bid  it  in  and  took  a  deed  from  the  sheriff.  On  a  bill 
filed  by  D.  it  was  held:  That  the  sale  to  D.  should  be  set  aside,  and 
that  he  should  have  execution  to  recover  his  debt,  B.  and  C.  hav- 
ing concealed  the  prior  hen  from  him  and  his  attorney,  and  had 
therebj'  induced  him  to  purchase  the  land  in  satisfaction  of  his 
judgment,  w^hich  land  was  subsequently  held  by  others  by  force  of 
the  prior  judgment.     Aortson  et  al.  v.  Ridgway  et  al.  33. 

3.  A  plaintiff,  who  is  present  at  a  sheriff's  sale  of  land,  decrying  the 
title  of  the  defendant,  if  he  afterward  acquires  the  same  land  from 
a  deputy  sheriff,  to  whom  it  was  sold  for  $10,  to  be  satisfied  by  liis 
fees  due  for  previous  services  rendered  in  the  same  suit,  wiU  not 
be  considered  a  bona  fide  purchaser.  In  such  a  case,  where  the 
defendant  neglected  to  redeem,  and  rested  a  long  time  without 
seeking  redress,  the  parties  being  old  litigants,  the  court.  wiU  com- 
pel each  to  do  equity.     Greenup  v.'  Stoker  et  al.  27. 

3.  A  sale  to  a  deputy  sheriff  to  be  satisfied  in  his  fees  is  irregular;  the 

proceeds  of  the  sale  should  be  money,  to  be  divided  among  all 
those  having  rights  therein.     Ibid.  27. 

4.  Land  sold  under  execution  should  be  offered  in  parcels ;  a  sale  of  one 

hundred  and  sixty  acres  in  mass  for  $10  will  not  be  approved. 
Ibid.  27. 

5.  If  a  decree  shows  that  it  was  made  upon  proofs  adduced,  it  will 

be  sustained,  although  the  evidence  is  not  preserved.  Wheeler  v. 
Wheeler,  39. 

6.  In  cases  of  divorce,  alimony  will  be  allowed  in  such  forms  as  will 

best  meet  the  condition  of  the  parties,  and  make  the  provision  a 
sure  reliance.  The  allowance  may  be  changed  in  any  manner  con- 
sistent with  equitable  principles.     Ibid.  39. 

7.  Where  the  complainant  in  a  bill  does  not  waive  the  oath  of  the  re- 

spondent, and  his  answer  is  sworn  to,  a  decree  against  the  answer 
wiU  not  be  sustained,  unless  the  evidence  in  the  case  contradicts 
the  answer.     Phelps  et  al.  v.  White,  41. 

8.  Against  infants  strict  proof  is  required.     And  the  record  must  show 

proof  to  sustain  a  decree  against  them,  whether  the  guardian  ad 
litem  answers  or  not.     Masterson  et  al.  v.  Wisivould  et  ux.  48. 

9.  Where  a  court  of  equity  can  so  partition  a  joint  estate  as  to  accom- 

modate a  part  of  the  owners,  without  injuring  others,  it  wiU  do  so. 
Greenup  v.  Seicell,  50. 

10.  Where  improvements  upon  land  sought  to  be  partitioned  by  pro- 

ceechng  under  the  statute  are  insignificant,  a  court  of  chancery 
wiU  not  interfere  to  control  the  action  of  the  court  at  law.    Ibid.  50. 

11.  A.    sued  B.  in  attachment  to  recover  money  paid  for  land  which 

B.  had  promised  to  convey,  and  for  which  he  had  been  paid  tln-ee 
vears  prior.  B.  sought  to  perpetually  enjoin  the  suit.  Held,  that 
B.  should  show  an  offer  to  perform  according  to  the  terms  and 
conditions  of  his  contract,  or  give  some  excuse  for  his  failure  and 
delay.     Anderson  v.  Frye,  94. 
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12.  A  party  seeking  relief  in  chancery,  by  insisting  on  a  specific  perform- 

ance, must  show  himself  not  to  be  in  default,  or  guilty  of  gross 
laches,  by  delay,  etc.,  or  his  bill  wiU  be  dismissed.     Ibid.  94. 

13.  Wliere  a  lien,  to  secure  the  payment  of  money,  has  been  given  upon 

one  parcel  of  property,  and  also  a  lien  upon  another  parcel  in  case 
the  first  shoukl  be  insufficient,  the  second  lien  is  a  contingent  one, 
anil  the  insufficiency  of  the  first  parcel  must  be  shown  before  the 
lien  upon  the  second  becomes  specific  and  absolute.  Trenchard  v. 
Warner,  143. 

14.  Where  an  averment  in  a  bill  of  chancery  is  neither  admitted  nor  de- 

nied, it  must  be  proved  by  at  least  one  witness.     Ihid.  143. 

15.  Where  the  court  below  decides  a  case  upon  facts  known  to  it,  the 

record  must  set  forth  sufficient  of  those  facts  to  sustain  the  decree. 
Ihid.  143. 

16.  Courts  of  equity  have  a  paramount  jurisdiction  in  cases  of  adminis- 

tration and  settlement  of  estates,  and  may  control  courts  of  law 
in  tlieir  action  in  such  cases.  They  have  also  plenary  jurisdiction 
over  the  persons  and  estates  of  infants,  and  will,  in  its  exercise, 
cause  to  be  done  whatever  may  be  necessary  to  preserve  their  es- 
tates and  protect  their  interests.     Grattan  r.  Grattan  et  al.  167. 

17.  The  enforcement  of  a  mechanic's  lien  is  a  chancery  proceedmg ;  and 

it  is  the  duty  of  the  party  who  complains  of  the  verdict  and  decree 
to  preserve  the  evidence  in  the  record,  by  bill  of  exceptions,  or  by 
a  certificate  of  the  judge.     Boss  et  al.  v.  Derr  et  al.  345. 

18.  A  bill  for  an  injunction  to  stay  the  opening  of  a  highway  until  the 

right  could  be  determined  at  law,  in  a  suit  pending,  was  dissolved 
in  the  court  below ;  the  complainant  in  the  bill  brought  his  writ  of 
error  and  obtained  a  supersedeas ;  and  asks  an  order  to  have  the 
injunction  revived  until  the  suit  at  law  shall  be  determined.  Held. 
that  as  the  facts  would  authorize  an  injunction  if  presented  to  this 
court,  that  an  order  should  be  entered  reviving  the  original  injunc- 
tion, and  that  notice  be  given  accordingly.  Champlin  v.  Morgan, 
393. 

19.  An  injunction  to  restrain  parties  from  disposing  of  goods,  pending 

a  trial  at  law,  so  that  they  may  be  levied  upon  by  virtue  of  a  judg- 
ment, which  the  complainant  hopes  to  obtain,  is  improper.  Phelps 
et  al.  V.  Foster  et  al.  309. 

# 

20.  It  is  erroneous  to  issue  an  injunction  without  an  order  from  the 

proper  officer  so  to  do.     Ibid.  309. 

21.  In  a  bill  for  an  injunction  to  restrain  a  party  from  disposing  of  goods 

during  the  pendency  of  a  suit  at  law,  when  the  suit  at  law  is  dis- 
missed, the  injunction  must  follow  its  steps  as  a  necessary  conse- 
quence.    Ibid.  309. 

22.  Except  in  the  case  of  an  injunction  to  restrain  a  judgment  at  law, 

it  is  im[)roper  to  award  damages  upon  the  dismissal  of  an  injunc- 
tion bill.     Ibid.  309. 

23.  An  injunction  should  rarely,  if  ever,  be  allowed,  without  notice  to 

the  party  to  be  enjoined,  when  that  is  practicable,  so  that  he  may 
be  heanl,  and  may  file  affidavits  in  answer  to  the  bill.     Ibid.  309. 

24.  A  party  holding  land  under  a  recorded  deed,  to  defend   his  title 

against  a  claimant  under  a  previous  unrecorded  equitable  title, 
must  sliow  that  lie  has  an  equitable,  as  well  as  the  legal,  title,  and 
this  must  be  sustained  by  proofs  that  he  purchased  the  laud  in 
good  faith,  and  actually  ])ai"i  for  it  before  notice  of  the  previous 
equitable  title.     Broicn  et  al.  r.  H We/;,  343. 
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25.  He  must  prove  pajTuent  of  the  purchase  money  apart  from  the  ac- 

knowledgment of  the  deed.  Proof  that  the  payment  has  been 
secured  is  not  sufficient.     Ibid.  343. 

26.  A  coiu-t  of  equity  will  reform  a  deed  in  which  a  mistake  was  made 

in  the  description  of  the  premises  mteuded  to  be  conveyed,  al- 
though more  than  twenty  years  have  elapsed  since  its  execution, 
and  both  the  parties  to  it  are  deceased,  where  no  rights  of  third 
persons  have  intervened,  the  heirs  of  the  original  parties  being  the 
litigants.     Lindsay  et  al.  v.  Davenport  et  al.  375. 

27.  Where  a  party  foreclosed  a  mortgage,  and  ten  years  aftei-  assigned 

the  decree  of  foreclosure,  the  land  not  having  been  sold,  and  where 
a  hostile  title  had  arisen  through  the  omission  to  record  a  deed 
which  perfected  the  title  in  the  mortgagor,  and  the  assignee  sought 
to  revive  the  decree  of  foreclosure,  and  to  remove  the  shadow 
fraudulently  obtained  upon  the  mortgaged  land :  It  was  held  he 
had  a  right  so  to  do,  by  making  the  proper  parties,  so  that  the 
mortgaged  premises  might  produce  their  value  when  brought  to 
sale  under  the  decree.     Cunningham  v.  Doran  et  al.  385. 

28.  A  party  can  not  have  a  footing  in  a  court  of  equity,  where  his  rem- 

edy is  adequate  at  law.     Coughran  et  al.  v.  Swift,  414. 

29.  Where  a  bill  in  chancery  is  filed  to  enforce  a  specific  performance,  if 

the  statute  of  frauds  is  not  pleaded,  parol  evidence  is  admissible 
to  prove  the  contract.     Esmay  v.  Gorton  et  al.  443. 

30.  In  such  a  case  the  contract  need  not  be  on  one  piece  of  paper,  nor 

entered  mto  at  the  same  time.  Several  pieces  of  paper,  contain- 
ing the  whole  contract,  may  be  connected,  to  show  the  parties, 
property,  consideration  and  terms.     Ibid.  483. 

31.  If  the  contract  is  mutual,  the  signature  of  the  party  to  be  charged 

with  the  specific  performance  is  sufficient,  without  that  of  the  other 
party.     Ihid.  483. 

S2.  The  minds  of  the  contracting  parties  must  concur  in  a  proposition 
made ;  it  must  be  accepted  in  terms.  If  there  is  any  change  or 
modification  of  the  proposition,  it  becomes  a  new  one,  and,  until 
it  is  accepted,  tliere  is  no  agi'eement.     Ihid.  483. 

33.  Equity  wiU  not  correct  or  reform  a  deed,  where  there  is  a  mistake  in 

law  as  to  the  effect  of  the  language  used  by  the  parties,  in  the 
absence  of  fraud,  and  where  there  is  no  mixture  of  oppressive 
abuse  of  confidence  or  surprise  in  matters  of  fact.  Gordere  v. 
Downing,  492. 

34.  Upon  a  bill  of  review  only  the  record  of  the  proceedings  sought  to 

be  reviewed,  such  as  the  bill,  answers  and  decree,  will  be  inspected 
for  eiTor,  without  regard  to  the  evidence  upon  which  the  decree  is 
based.     Getzler  v.  Saroni,  511. 

35.  Where  a  maiTied  woman  is  interested  in  a  chanceiy  proceeding,  her 

husband  will  answer  for  her,  unless  her  personal  answer  be  re- 
quired ;  if  her  interest  be  adverse  to  that  of  lier  husband,  or  for 
other  special  reason  her  interests  may  demand  it,  the  court  will, 
on  application,  not  otlierwise,  order  that  she  have  leave  to  answer 
and  defend  separately.     Ibid.  511. 

36.  Judgments  on  attachments  are  a  proper  foundation  for  equity  inter- 

position to  set  aside  a  conveyance  in  fraud  of  creditors.     Ibid.  511. 

37.  If  the  property  be  an  equitable  interest  only,  and  personal  service 

can  not  be  had,  a  party  may,  in  the  first  instance,  proceed  in  equity 
to  recover  his  debt.     Ibid.  511. 

See  Husband  and  Wife.    Mortgage,  1.    Patents,  2. 
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CHATTEL  MORTGAGE. 

1.  A  chattel  mortgage  of  a  stock  of  goods,  enumerating  a  part  of 
them,  which  recites  that  the  mortgagor  is  indebted,  and  can  not 
pay  without  more  time ;  that  he  shall  keep  possession  of  the  goods, 
sell  them  in  the  usual  course  of  trade,  and,  out  of  the  proceeds, 
pay  certain  preferred  creditors,  and  divide  pro  rata  among  others, 
the  mortgage  to  become  void  when  tliis  should  be  done,  which  was 
to  be  within  fifteen  months ;  the  mortgagee,  in  certain  contingen- 
cies, to  take  possession  of  these,  and  all  after-a6quu-ed  goods,  to 
perform  the  same  service,  is  fraudulent  and  void,  such  a  mortgage 
not  coming  within  the  purview  of  the  statute,  and  operating  to 
delay  and  hinder  creditors.     Davis  v.  Ransom  et  al.  396. 

CLAIM  AND  COLOR  OF  TITLE. 

1.  An  administrator  is  within  the  description  of  persons  from  whom  a 

title  may  be  deduced  of  record,  so  as  to  authorize  a  party  holding 
under  it,  by  seven  years'  actual  residence,  to  make  out  a  bar  under 
the  eighth  section  of  chapter  66  of  the  Revised  Statutes,  title  * '  Lim- 
itations."    Colluis  V.  Smith  et  al.  160. 

2.  If  the  source  of  the  title  under  which  a  party  claims  under  the  limit- 

ation act  is  of  record,  it  is  not  essential  that  every  link  in  his  chain 
of  title  should  be  so ;  a  resulting  trust  may  be  established  by  parol. 
Ihid.  160. 

3.  Where  a  party  claims  title  under  the  twenty  years'  limitation,  hav- 

ing entered  without  claim  or  color  of  title,  his  possession  is  to  be 
deemed  co-extensive  with  liis  actual  occupancy,  pedis  p)ossessio: 
but  if  he  entered  under  claim  and  color  of  paper  title,  liis  possession 
is  to  be  deemed  co-extensive  with  the  boundaries  of  the  deed,  where 
there  has  been  no  other  actual  occupancy  of  any  part  of  the  tract. 
Goewey  v.  Urig,  238. 

4.  A  party  in  actual  possession  of  part  of  a  ti-act  of  land,  claiming  the 

whole,  and  without  claim  or  color  of  paper  title,  may  be  deemed  to 
be  possessed  as  against  other  trespassers  and  intruders,  but  not  as 
against  the  true  owner.     Ibid.  238. 

5.  The  simple  production  of  a  deed  from  the  auditor  on  a  tax  sale, 

under  the  act  of  1827,  is  not  sufficient ;  the  party  relying  on  it  must 
also  show  a  compliance  with  the  prerequisites  of  the  statute.  But 
it  may  be  good  color  of  title  under  the  statute  of  limitations,  if 
held  in  good  faith.     Ibid.  238. 

6.  The  sale  of  an  entire  tract  by  one  of  several  tenants  holding  in  com- 

mon, followed  by  adverse  possession,  amounts  to  an  ouster  or  dis- 
seizure  of  the  co-tenants,  and  the  statute  of  limitations  will  bar 
their  action  or  entry.     Ibid.  238. 

7.  A.,  for  a  number  of  years  held  a  ti"act  of  land  under  a  title  deducible 

of  record,  and  occupied  the  north  half  of  it.  B.,  without  any  title, 
occupied  a  portion  of,  and  held  an  adverse  claim  to,  all  of  the  south 
half  of  it,  and  then  purchased  A.'s  interest  in  the  south  half.  Held^ 
that  five  years  afterward  B.  could  not  avail  himself  of  the  seven 
years'  statute  of  limitations,  having  held  adversely  to  A.  for  two  of 
the  seven  years.     Ibid.  238. 

8.  The  ninth  section  of  the  twenty-fourth  chapter  of  the  Revised 

Statutes,  title  "  Conveyances,"  which  provides  that  a  person  having 
color  of  title,  etc.,  to  vacant  and  unoccupied  land,  who  shall  pay 
taxes  thereon  for  seven  successive  years,  shall  be  deemed  to  be  the 
legal  owner,  etc.,  of  said  land,  declared  to  be  unconstitutional,  it 
not  being  a  i)rovision  acting  as  a  limitation,  but  as  absolutely 
ti-ansfeiTing  the  land  of  one  person  to  another,  by  declaring  a 
forfeiture  of  estates  for  the  non-payment  of  taxes.  Harding  i\ 
Butts  et  al.  502. 

See  Forcible  Entry,  6. 

702 


Index.  595 

CLEEK. 
See  Agents,  1. 

CLERKS  OF  COURTS. 

1.  The  clerk  of  a  court  has  no  right  to  issue  an  execution  without 
authority  from  judgment  creditor  or  his  attorney.  If  he  seeks  to 
collect  costs,  he  must  do  so  by  fee  bill,  or  by  action  against  the 
pai'ty  liable,     Wickliff  v.  Robinson,  145. 

COIN. 
See  Tender.  Bank. 

COMMON  CARRIERS. 

1.  A  biU  of  lading  is  prima  facie  evidence  of  the  matters  contained  in 

it,  but  is  subject  to  explanation ;  and  the  carrier  may  show  any 
injury,  loss,  fraud  or  deceit  occasioned  or  practiced  by  any  pre- 
vious carrier,  or  by  the  shipper  of  the  goods.  Great  Western  R.  R. 
Co.  V.  McDonald,  173. 

2.  A  contract  is  implied,  where  one  takes  passage  with  a  common  car- 

rier, that  he  shall  pay  for  being  carried,  and"  that  he  shall  be  safely 
carried,  and  an  express  contract  need  not  be  proved.  Frinlc  et  al. 
V.  Schroyer,  416. 

3.  In  an  action  against  a  common  carrier  for  injury  to  the  person,  the 

jury  may  properly  take  into  consideration  any  permanent  damage 
which  the  evidence  showed  was  the  natural  and  probable  conse- 
quence of  the  injury.     Ibid.  416. 

4.  Railroad  companies,  as  common  carriers,  must  furnish  reasonable 

and  ordinary  facilities  for  transportation,  such  as  will  meet  the 
ordinary  demands  of  the  public ;  but  they  are  not  bound  to  pro- 
vide in  advance  for  or  anticipate  an  unusual  influx  of  freight. 
Galena  &  Chicago  Union  R.  R.  Co.  v.  Rae  et  al.  488. 

5.  An  honest  and  fair  effort  to  aid  the  public  in  the  prosecution  of  busi- 

ness, by  furnishing  such  facilities  as  are  best  calculated  for  that 
purpose,  is  requu'ed  of  railroad  companies ;  but  if  they  shall,  from 
a  pressing  cause,  take  grain  from  wagons  or  boats,  while  grain 
remained  for  shipment  in  private  warehouses,  acting  in  good  faith, 
and  without  partiality  or  oppression,  they  wiU  not  thereby  incur 
liabiHty.     Ibid.  488. 

6.  A  railroad  company  will  be  Uable  for  fraud  or  negligence  of  its 

servants,  in  the  course  of  their  employment ;  and  if  such  servants, 
by  reason  of  bribes  or  other  improper  motives,  give  preference  to 
one  person  over  another,  the  company  may  be  held  liable  for  dam- 
age and  injury  thereby  sustained.     Ibid.  488. 

7.  Such  company  must  use  proper  diligence  in  the  transportation  of 

freight,  or  answer  in  damage,  unless  it  can  discharge  itself  by  a 
proper  excuse  for  the  delay.  Railroad  companies  must  receive 
freight  according  to  their  usage  and  custom ;  and  if  a  company  has 
been  used  to  run  cars  upon  a  side  track  to  a  private  warehouse  to 
receive  freight,  a  readiness  to  deliver  freight  at  such  warehouse 
would  impose  on  the  company  the  duty  to  take  the  freight  there- 
from.    Ibid.  488. 

8.  A  tender  or  readiness  to  pay  freight  should  be  proved  in  an  action 

against  the  company  for  non-transportation  or  delay  in  transpoita- 
tion.    Ibid.  488. 
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9.  A  company  has  a  lien  for  freight  charges,  and  can  witlihold  the  de- 
livery until  payment.     Ibid.  488. 

10.  Prepayment  of  freight  may  be  demanded ;  but,  in  omitting  such 
demand,  a  company  would  be  bound  to  transport  freight  according 
to  its  custom,  and  slight  evidence  of  a  willingness  to  pay  wiU  be 
sufficient.    Ibid.  488. 

See  Eaileoads. 


CONDITIONS  PRECEDENT. 

1.  Where  A.  gave  property  to  B.,  in  trust,  to  be  deeded  to  C,  pro- 

vided that  "on  or  before  the  1st  day  of  October,  1855,  C.  should 
build  and  complete  a  good  and  sufficient  dam,  composed  of  rocks 
and  rock,  hewn  timber  and  gravel,  across  Rock  river,  at  the  town 
of  Sterling,  and  a  canal  or  head-race  connected  therewith,  on  the 
west  side  of  said  river,  in  the  manner  and  for  the  purposes  herein- 
before and  in  said  act  specified  and  enunaerated,"  it  was  held  that 
this  was  a  condition  precedent,  the  performance  of  which  v>^as  nec- 
essary to  raise  the  power  in  the  ti'ustee  ,to  make  the  conveyance. 
Wilso7i  et  al.  v.  Gait  et  al.  431. 

2.  A  substantial  performance  of  the  condition,  according  to  the  mean- 

ing and  intention  of  the  parties,  is  sufficient.     Ibid.  431. 

3.  A  contract  in  writing  to  deliver  for  sale,  and  the  delivery  of  corn  at 

a  specified  jjlace,  may  be  subsequently  varied  by  parol,  as  that  the 
purchaser  should  supply  the  vendor  with  sacks,  in  which  he  agreed 
to  place  the  corn ;  and  until  the  sacks  were  fm-nished,  the  corn  was 
not  to  be  delivered ;  and  such  a  subsequent  agreement  rests  upon 
a  sufficient  consideration  to  make  it  obligatory.  Loiv  v.  Forbes, 
568. 

4.  The  delivery  of  the  sacks  in  such  a  case  is  a  condition  precedent, 

and  a  suit  for  non-performance  of  the  written  contract  will  be  an- 
swered by  a  plea  stating  the  supplementary  contract.     Ibid.  568. 

CONFUSION  OF  GOODS. 

1.  A  party  who  consents  that  grain  left  with  a  warehouseman  may 

be  put  in  bulk  with  other  grain,  with  the  understanding  that  he 
should  receive  a  like  quantity  and  quality,  can  not  maintain  re- 
plevin for  the  grain.     Low  i\  Martin,  286. 

2.  If  the  intermixture  of  grain  was  without  consent,  or  was  the  wrong- 

ful act  of  the  warehouseman,  so  that  thereby  identity  could  not  be 
established,  it  would  be  otherwise.     Ibid.  286. 

3.  If  there  is  a  confusion  of  goods  by  reason  of  intermixture,  so  that 

each  pai-ty  can  not  distinguish  liis  own,  each  will  have  a  propor- 
tionate property  in  the  whole.  Replevin  lies  for  specific  property, 
not  for  an  undivided  interest  or  share.     Ibid.  286. 

CONSIDERATION  OF  NOTE. 

1.  A  party  is  not  permitted  to  impeach  the  consideration  of  a  note, 

given  by  him  to  settle  an  attachment  suit  brought  against  another, 
by  showing  that  the  person  who  brought  the  suit  had  not  any  cause 
of  action.    Sigsworth  v.  Coidter,  204. 

2.  The  pendency  of  a  suit,  unon  a  claim  or  demand  made  in  good  faith, 

forms  a  good  consideration  for  a  compromise,  and  wiU  support  a 
note  given  therefor.     Ibid.  204. 
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CONSTRUCTION  OF  CONTRACTS. 
See  Contracts,  5,  6,  17. 

CONSTRUCTION  OF  STATUTES. 

1.  The  act  of  the  general  assembly,  approved  February  18,  1857,  enti- 

tled "  An  act  to  establish  a  recorder's  court  for  the  cities  of  La  Salle 
and  Peru,"  is  unconstitutional.  The  jurisdiction  of  such  courts 
was  designed  to  be  limited  to  territory  within  the  limits  of  cities. 
People,  etc.  v.  Evans,  361. 

2.  By  the  act  of  11th  February,  1853,  a  road  was  established  from  Peoria 

to  Rock  Island,  when  it  should  be  viewed,  located  and  reported  by 
commissioners;  when  tliis  slaould  be  done,  the  damages  assessed 
for  that  purpose  became  payable  absolutely,  and  the  county  court 
could  not  lawfully  vt^itlihold  them.  County  of  Peoria  v.  Harvey 
et  al.  364. 

S.  Appeals  under  the  above  act  may  be  taken  as  is  prescribed  for  taking 
appeals  from  justices  of  the  peace,  or  it  may  be  done  by  fihng  certi- 
fied copies  of  the  proceedings  of  the  commissioners  apj)ointed  to 
locate  the  road.     Ihid.  364. 

4.  The  ninth  section  of  the  act  concerning  conveyances  in  the  Revised 
Statutes  is  unconstitutional.     Lee  v.  Newkirk,  550. 

See  Heies,  7.    Claim  and  Color  of  Title,  8.    Injuries  Resulting  in 

Death. 


CONTINUANCE. 

1.  Upon  affidavits  for  continuance  the  question  is  as  to  diligence ;  each 
case  depends  upon  the  particular  circumstances  shown,  and  if  they 
bring  the  applicant  within  the  rule,  it  would  be  error  to  refuse  the 
continuance.     Cole  v.  Choteau  et  at.  439. 

See  Practice,  18.    Amendment,  3. 

CONTRACT. 

1.  Where  oidy  a  portion  of  work,  to  be  performed  under  a  contract, 

has  been  done,  the  compensation  therefor  shall  be  that  named  in 
the  contract,  wherever  it  can  be  made  to  apply.  McClelland  v. 
Snyder,  58. 

2.  A  contract  for  the  delivery  of  stone,  to  be  measured  in  the  walls  of 

a  particular  building,  is  not  broken  because  the  stone  may  be  laid 
elsewhere,  if  they  could  there  be  measured.  The  object  of  such  a 
statement  in  the  contract  was  to  furnish  proper  facihties  for  meas- 
urement.    Ihid.  58. 

3.  "Where  a  special  agi-eement  has  been  made  by  a  parent  to  pay  the 

board  of  a  child,  the  creditor  can  not  collect  the  Ijoard  from  the  in- 
fant's estate,  if  the  parent  neglects  to  pay.     Sinklear  v.  Emert,  63. 

4.  Where  a  sale  of  land  was  made  for  |400,  and  a  bond  of  a  date  subse- 

quent to  that  of  the  deed  was  given  by  the  vendee  to  the  vendor  to 
reconvey  the  same  land  for  $800,  at  the  expiration  of  two  years, 
it  was  held  that  a  jiuy  might  ascertain,  from  all  the  transactions 
between  the  parties,  whether  the  deed  was  intended  to  secure  the 
loan  of  $400,  to  be  repaid  by  |800  in  two  years,  and  whether  the 
agreement  was  usm-ious  or  not.     Bishop  et  al.  v.  Williams,  101. 
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5.  It  is  a  qiiestion  for  the  jury,  whether  a  contract  has  been  made  or 

not ;  but  that  fact  ascertained,  the  court  will  interpret  it,  and  de- 
claie  the  rights  and  liabiUties  of  the  parties  under  it.  Sigsworth  v. 
Melntyre,  126. 

6.  A  party  agreed,  by  written  contract,  to  build  a  house  and  barn  of 

certain  dimensions ;  he  undertook  to  prove  by  witnesses  the  extent 
which  the  contract  bouni  him.  Held,  that  such  proof  is  inadmis- 
sible.    Ibid.  126. 

7.  The  word  accrued,  as  used  in  reference  to  contracts  in  which  process 

may  be  sent  out  of  the  county  to  be  served,  has  reference  to  the 
place  where  the  contract  was  made  and  executed.  Phelps  v. 
IIcGee,  155. 

8.  Where  an  article  is  to  be  delivered  at  a  place  certain,  on  or  before  a 

day  named,  without  a  prior  demand,  the  breach  can  only  occui*  on 
the  day  named ;  and  the  measure  of  damages,  in  case  of  a  breach, 
will  be  the  difference  between  the  value  of  the  article,  on  the  day 
and  at  the  place  named,  and  the  contract  price.     Ibid.  155. 

9.  A  refusal  to  deliver  upon  a  demand  upon  a  'day  subsequent  to  that 

named  in  the  contract  would  not  create  a  breach,  but  might  be  con- 
sidered a  waiver  of  the  previous  breach,  and  an  acceptance  might 
be  held  a  satisfaction  of  the  contract.     Ibid.  155. 

10.  A.  contracted  to  construct  and  deliver  to  B.  sixteen  locomotives  to 

be  paid  for  as  delivered :  the  fifth  locomotive  delivered  was  not 
paid  for.  Held,  that  on  this  account  A.  could  not  abandon  the  con- 
tract and  recover  for  loss  of  profits  on  the  eleven  to  be  delivered, 
and  the  material  for  them  on  hand,  unless  the  payment  on  delivery 
was  expressly  made  a  condition  jjrecedent  to  the  completion  of  the 
contract.     Palm  et  al.  v.  Ohio  &  Mississippi  R.  R.  Co.  317. 

11.  To  enable  A.  to  recover  such  damages,  the  non-performance  by  B. 

must  be  of  such  a  nature  as  to  absolutely  prohibit  A.  from  fulfilling 
his  part  of  the  contract.     Ibid.  217. 

13.  A.  contracted  to  build  a  house  for  B. ,  to  be  paid  for  in  instalments. 
Held,  that  on  the  non-payment  of  one  of  these  instalments,  when 
due,  A.  could  not  abandon  the  contract  and  recover  the  profits  he 
might  liave  made  by  comijleting  the  biiilding,  where  such  payment 
was  not  expressly  made  a  condition  precedent  to  the  fulfilling  of 
the  contract  by  A.     County  of  Christian  i\  Overhelt,  223. 

13.  In  such  case  A.  can  not  recover  for  prospective  profits,  unless  he  is 

absolutely  prohibited,  by  some  act  or  omission  of  B.,  from  com- 
pleting his  part  of  the  contract.     Ibid.  223. 

14.  A  contract  or  proposition  for  the  sale  of  real  estate,  if  signed  by  the 

party  to  be  cliarged,  though  not  accepted  in  writing,  if  accepted 
without  varying  the  terms,  of  w^hich  due  notice  is  given,  wUl  take 
the  case  out  of  the  statute  of  frauds.     Farwell  v.  Lowtker,  252. 

15.  The  contract  must  all  be  in  writing ;  must  specify  the  parties,  terms, 

price,  and  a  description  of  the  property,  and  the  acceptance  of  it 
must  be  simple  and  unconditional.     Ibid.  252. 

16.  Conti'acts  entered  into  after  insanity  has  been  established  by  proof, 

if  insisted  on  by  the  party  who  claims  the  benefit  of  it,  must  be 
shown  to  have  been  executed  when  both  parties  were  sane.  Men- 
kins  V.  Lightner,  282. 

17.  A  proviso  to  a  contract  which  is  incompatible  with  or  repugnant  to 

the  contract  is  void.     Rice  et  al.  v.  Webster,  331. 

18.  A  contract  is  implied,  where  one  takes  passage  with  a  common  car- 

rier, that  he  shall  pay  for  being  carried,  and  that  he  shall  be  safely 
carried,  and  an  express  contract  need  not  be  proved.  Frink  et  aL 
V.  Schroyer,  416. 
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19.  Where  a  party  is  to  deliver  a  quantity  of  corn  under  an  executory 

contract,  the  law  -wUl  imply  a  warranty  that  it  is  to  be  a  fair  and 
merchantable  ai-ticle.     Bdbcock  v.  Trice,  420. 

20.  The  acceptance  of  the  corn  by  a  warehouseman,  or  by  the  purchaser 

himself,  is  not  a  waiver  of  this  implied  warranty.     IMd,  420. 

21.  Such  acceptance  by  the  purchaser,  with  opportunity  of  inspection, 

and  without  complaint,  could  only  raise  a  presumption  that  it  was 
of  the  quahty  contemplated  by  the  parties.     Ihicl.  420. 

23.  Where  A.  gave  property  to  B.,  in  trust,  to  be  deeded  to  C,  provided 
that  "on  or  before  the  1st  day  of  October,  1855,  C.  should  build 
ami  complete  a  good  and  sufficient  dam,  composed  of  rocks  and 
rock,  hewn  timber  and  gravel,  across  Eock  river,  at  the  town  of 
Sterling,  and  a  canal  or  head-race  connected  therewith,  on  the 
w^est  side  of  said  river,  in  the  manner  and  for  the  purposes  herein- 
before and  in  said  act  specified  and  enumerated : "  It  was  held  that 
this  was  a  condition  precedent,  the  performance  of  which  was 
necessary  to  raise  the  power  in  the  trustee  to  make  the  conveyance. 
Wilson  et  al.  v.  Oalt  et  al.  431. 

23.  A  substantial  performance  of  the  condition,  according  to  the  mean- 

ing and  intention  of  the  paxties,  is  sufficient.     Ibid.  431. 

24.  An  independent  suit  for  not  paying  money  at  the  time  stipulated  by 

a  contract  can  not  be  sustained  where  a  recovery  has  been  had 
upon  the  contract.     Nolle  v.  Lowe  et  al.  437. 

25.  A  contract,  in  writing,  to  deliver  for  sale,  and  the  delivery  of  corn 

at  a  specified  place,  may  be  subsequently  varied,  by  parol,  as  that 
the  purchaser  should  supply  the  vendor  with  sacks,  in  which  he 
agreed  to  place  the  corn :  and  until  the  sacks  were  furnished,  the 
corn  was  not  to  be  delivered ;  and  such  a  subsequent  agreement 
rests  upon  a  sufficient  consideration  to  make  it  obHgatory.  Low 
V.  Forbes,  568. 

26.  The  delivery  of  the  sacks  in  such  a  case  is  a  condition  precedent^ 

and  a  suit  for  non-performance  of  the  wi-itten  contract  will  be 
answered  by  a  plea  stating  the  supplementary  contract.     Ibid.  568. 

See  Joint  Debtors,  1,  2,  3,  4.    Statute  of  Frauds,  3,  4,  5,  6. 

CONVEYANCES. 

1.  The  ninth  section  of  the  act  concerning  conveyances  in  the  Revised 
Statutes  is  unconstitutional.     Lee  v.  NewTcirk,  550. 

See  Deed.    Claim  and  Color  of  Title,  8. 

COPARTNERS. 

1.  Where  a  partnership  is  limited  to  a  single  enterprise  the  law  will 

not  imply  authority  in  one  partner  to  use  the  name  of  the  fii-m  out 
of  its  usual  business,  or  'contrary  to  business  usage,  so  as  to  bind 
the  firm,  unless  the  transaction  is  subsequently  recognized  or  ap- 
proved by  the  partners  sought  to  be  made  Uable.  Gray  v.  Ward, 
33. 

2.  A.  and  B.  were  partners ;  A.  having  contributed  toward  the  capital 

of  the  firm  $10,000  and  B.  $5,000.  A.,  at  different  times,  withdrew 
from  the  firm  $18,340,  which  was  charged  to  him  in  account  upon 
the  books  of  the  firm,  and  afterward,  on  the  17th  day  of  May,  1851, 
to  secure  the  payment  of  that  sum  within  three  years  from  that 
date,  he  gave  a  mortgage  to  the  firm.  Between  May  17,  1851,  and 
April  27,  1853,  A.  paid  to  the  firm,  at  different  times,  $3,380.54. 
On  April  27, 1853,  A.  sold  and  conveyed  to  B.  all  his  interest  in  the- 
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property,  debts,  accounts,  notes,  books  and  papers  of  the  firm, 
and  certain  private  pi'operty  of  A.,  valued  at  $5,000;  in  consider- 
ation of  which,  B.  agreed  to  pay  the  debts  of  the  fii-ni,  and  have  the 
$5,000  indorsed  upon  A.'s  mortgage.  Afterward,  A.  made  further 
payments  to  B.,  amounting,  in  all,  to  $4,383.38.  Upon  a  bill,  filed 
by  A. ,  for  a  settlement  of  the  account,  held : 

I.  That  the  sale  and  conveyance  did  not  pass  to  B.  the  account 
against  A.,  but  that  the  same,  and  the  rights  of  the  partners,  on 
account  of  the  capital  originally  contributed  by  them,  severally, 
to  the  firm,  were  unaffected  by  such  sale  and  conveyance. 

II.  Where  partners  contribute  uneqiial  sums  towai'd  the  capital 
of  the  firm,  and  are  to  share  its  losses  equally,  although  the  capital 
may  be  exhausted  in  paying  debts,  or  destroyed,  the  right  of  con- 
ti'ibution  exists  between  the  parties  to  make  theu-  losses  equal. 

III.  That  the  amount  secured  to  be  paid  by  the  mortgage  bore  in- 
terest from  its  date. 

rV.  That  in  the  settlement,  mterest  should  be  computed  on  the 
amount  secured  to  be  paid  by  the  mortgage,  from  its  date  up  to 
the  time  of  the  first  pa\aiient,  when  such  jjayment  should  be  de- 
ducted, and  the  interest  computed  on  tiie  balance  to  the  time  of  the 
next  payment,  and  so  on,  to  April  27,  1852.  That  on  April  27,  1852, 
A.  should  be  credited  $5,000  upon  the  books  of  the  firm,  and  B. 
should  be  charged  with  the  same  amount.  That  from  the  amount 
due  on  the  mortgage,  on  April"  27,  1853,  the  $5,000  should  be  de- 
ducted as  of  that  date,  and  interest  computed  on  the  balance  up 
to  the  time  of  the  next  payment,  when  such  payment  should  be 
deducted,  and  interest  computed  on  the  balance,  as  before,  up  to 
time  of  the  decree  in  the  covu't  below.  That  the  sums  paid  by 
A.  to  B.,  after  April  27,  1852,  as  well  as  the  $5,000,  should  not 
only  be  credited  to  A. ,  but  should  be  cliarged  to  B.  upon  the  books 
of  the  firm,  and  that  B.  should  be  charged  with  interest  upon 
the  $5,000,  and  the  sums  paid  to  him  after  April  27,  1852,  up  to  the 
date  of  decree  in  court  below.  By  this  mode  of  stating  the  account, 
it  was  found  that  there  was  due,  at  the  date  of  the  decree  in 
the  court  below,  from  A.  to  the  firm,  $10,444.15,  and  from  B.  to 
the  firm,  $11,803.85;  and  after  refunding  to  them  the  sums  by 
them  respectively  contributed  as  capital,  left  a  balance  of  $7,248,  to 
be  divided  between  the  parties  as  profits ;  the  one-half  of  which 
was  decreed  to  be  paid  A.,  less  what  he  owed  the  firm,  after  de- 
ducting his  capital  therefrom.    Taylor  v.  Cofflng  et  al.  442. 

3.  Where  a  partnersliip  has  been  dissolved,  and  one  partner  has  assumed 
the  entu'e  control  of  the  goods  on  hand,  and  sells  a  portion  of  them 
to  the  other  partner,  who  signs  a  bill  acknowledging  the  sale,  an 
action  at  law  will  lie  to  recover  the  value  of  the  goods.  Caswell  v. 
Cooper,  532. 

See  Paetners — Partnership. 

CORPORATIONS. 

1.  Where  the  charter  of  a  company  does  not  require  it,  a  certificate 

of  stock  need  not  be  given  to  a  subscriber  to  enable  the  company 
to  recover  a  subscription  to  stock.  Chandler  v.  North  Cross  B.  E. 
Co.  190. 

2.  A  company  may  make  such  by-laws  regulating  stock,  and  the  man- 

ner of  voting  upon  it,  as  are  consistent  with  its  charter.     Ibid.  190. 

3.  Case  can  not  be  maintained  against  a  corporation  for  mjuries,  wil- 

fully and  intentionally  committed  by  its  servants,  and  not  occa- 
sioned in  the  course  of  their  emi)loyment  in  the  pursuit  of  their 
regular  business.     III.  Cent.  R.  B.  Co.  v.  Doioney,  259. 

4.  Tlie  principal  is  liable  for  the  want  of  skill,  negligence  or  careless- 

ness of  the  servant,  in  an  action  on  the  case.   Ibid.  259. 
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5.  In  an  action  against  two  railroad  corporations,  if  the  judgment  is 

against  both,  without  any  proof  to  justify  a  finding  as  to  one  of 
them,  it  will  be  reversed.  C.  B.  &  Q.  B.  R.  Co.  v.  Coleman  et  al. 
297. 

6.  The  admissions  of  the  president  of  a  corporation,  made  in  the  exe- 

cution of  his  duties,  about  the  business  of  the  company,  within 
the  scope  of  the  authority  usually  exercised  by  him,  will  be  evi- 
dence against  the  corporation.  The  ordinary  affairs  of  a  corpora- 
tion, such  as  custom  has  imposed  upon  or  necessity  requires  of  the 
president  of  a  corporation,  may  be  performed  by  him  without  ex- 
press authority.     Ibid.  297. 

7.  Railroad  charges  for  freight  and  passengers  must  be  uniform,  with- 

out favor  or  prejudice,  of  the  several  classes  established  by  the 
company ;  these  may  be  changed  from  time  to  time,  at  the  pleas- 
ure of  the  company.     C.  B.  &  Q.  B.  B.  Co.  v.  Parks,  460. 

8.  Passengers  who  neglect  to  purchase  tickets  at  stations,  before  ena- 

bai'king  on  cars,  may  be  charged  additional  fare,  if  proper  conven- 
iences and  facilities  are  furnished  them  for  procuring  tickets.  Tbid. 
460. 

9.  If  a  passenger  on  a  railroad  pays  only  from  one  station  to  another, 

without  a  ticket,  he  may  be  compelled  to  pay  an  extra  charge  at 
each  station,  as  a  new  contract  between  the  company  and  the  pas- 
senger is  thus  made  at  each  station.    Ibid.  460. 

10.  If  a  passenger  refuses  to  pay  the  fare  required  by  the  tariff  of  the 
railroad  company,  he  may  be  ejected  from  the  cars  at  any  reg- 
ular station,  not  elsewhere.     Ibid.  460. 

See  Railroads.    Injuries  Resulting  in  Death.    Common  Carriers. 


COSTS. 

1.  Where  a  statute  expressly  gives  costs  to  a  successful  party,  it  ia 
erroneous  to  divide  them.     Town  of  St,  Charles  v.  0  Mailey,  407. 


COUNTY. 

1.  Execution  does  not  issue  against  a  county.    Randolph  County  v. 

Balls,  29. 

2.  A  judgment  againt  a  county  must  be  satisfied  as  the  statute  directs;, 

and  it  should  be  so  entered.     Ibid.  29. 

3.  A  written  opnion  in  a  suit  against  a  county,  in  the  circuit  court 

where  it  has  original  jurisdiction,  is  unnecessary.     Ibid.  29. 

4.  All  actions  against  a  county  should  be  commenced  in  the  circuit 

court  of  the  county.     Ibid.  29. 

COURTS. 

1.  A  written  opinion  in  the  circuit  court,  in  a  matter  against  a  county, 

where  the  circuit  court  has  original  jurisdiction,  is  unnecessary. 
Bandolph  County  v.  Balls,  29. 

2.  The  act  of  the  general  assembly,  approved  February  18, 1857,  entitled 

"  An  act  to  establish  a  recorder's  court  for  the  cities  of  La  Salle  and 
Peru,"  is  unconstitutional.  The  jurisdiction  of  such  courts  was 
designed  to  be  limited  to  territory  within  the  hmits  of  cities.  People, 
etc.  V.  Evans,  361. 
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3.  Courts,  during  the  pendency  of  a  suit,  or  during  tlie  term  at  which 

it  was  decided,  may  amend  or  correct  their  records;  but  afterward, 
their  power  over  records  is  limited  to  the  coiTection  of  errors  and 
mistakes  of  officers :  and  after  notice  and  saving  rights,  these  may 
be  rectified.     Coughron  v.  Gutcheus,  etc.  390. 

4.  Amendments  should  be  made  from  the  memoranda  of  the  court,  or 

from  the  i^leadings  and  record,  not  from  the  memory  of  witnesses 
testifying  ex  parte.    Ibid.  390. 

CRIMINAL  ACTS, 

1.  If  a  party  insured,  who  causes  the  fire  by  which  his  goods  were  de- 
stroyed, by  false  representations  should  recover  from  the  insurers, 
he  may  be  compelled  to  refund  what  has  been  paid  Mm.  McConnel 
V.  Del.  Ins.  Co.  228. 

3.  Where  a  cause  of  action  or  defense  is  based  upon  a  charge  of  crime, 
to  sustain  either  the  proof  must  be  fuU  and  satisfactory.    Ibid.  238. 

3.  In  cases  arising  out  of  insurance  pohcies,  where  it  is  necessary  to 

establish  facts  which  show  a  crime,  the  same  degree  of  proof  is 
required  to  sustain  the  action  or  defense  that  would  be  required  to 
procure  a  conviction  under  an  indictment  for  the  same  offense.  Ibid. 

228. 

4.  It  does  not  follow,  in  the  trial  of  an  indictment  for  an  assault  with 

intent  to  murder,  that  if  A.  had  been  killed  by  a  pistol  shot,  it 
would  have  been  murder ;  that  because  the  killing,  had  it  occuiTed, 
would  not  have  been  justifiable,  therefore  the  shooting  of  a  pistol 
by  B.  amounted  to  an  assault  with  intent  to  murder.  Hopkinson 
V.  The  People,  264. 

5.  If  the  circumstances  attending  the  assault  were  such  as  to  justify  a 

reasonable  conclusion  in  the  mind  of  B.  of  impending  danger  of 
serious  bodily  mjury,  and  he  discharged  his  pistol  solely  from  the 
instincts  of  self-preservation,  he  would  not  be  guilty,  although  he 
was  not  in  any  actual  danger.     Ibid.  264. 

6.  The  jury  should  determine  under  what  circumstances  the  assault 

was  made,  and  the  instructions  should  be  given  hypothetically, 
and  not  assume  the  existence  of  a  certain  state  of  facts.   Ibid.  264. 

CRIMINAL  LAW. 

1.  Where  names  in  ordinary  enunciation  are  not  distinguishable,  as 

Dougal  ]\lclnnis,  and  Dugald  McGinnis,  the  doctrine  of  idein  sonans 
will  apply.    Barnes  v.  The  People,  52. 

2.  The  same  general  evidence  of  property  is  as  suQicient  in  criminal 

as  it  is  in  civil  cases.     Ibid.  52. 

3.  It  does  not  follow,  in  the  trial  of  an  indictment  for  an  assault  with  in- 

tent to  murder,  that  if  A.  liad  been  killed  by  a  pistol  shot,  it  would 
have  been  murder;  that  because  the  killing,  had  it  occurred,  would 
not  have  been  justifiable,  therefore  the  shooing  of  a  pistol  by  B. 
amounted  to  an  assault  with  intent  to  murder.  Hopkinson  v. 
People,  264. 

4.  If  the  circumstances  attending  the  assault  were  such  as  to  justify 

a  reasonable  conclusion  in  the  mind  of  B.  of  impending  danger  of 
serious  bodily  injury,  and  he  discharged  liis  pistol  solely  from  the 
instincts  of  self-preservatioii,  he  would  not  be  guilty,  although  he 
was  not  in  actual  danger.     Ibid.  264. 

5.  The  jury  should  determine  under  what  circumstances  the  assault  was 

made,  and  the  instructions  should  be  given  hypothetically,  and  not 
assume  the  existence  of  a  certain  state  of  facts.     Ibid.  264. 
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6.  In  an  indictment  for  murder,  the  omission  of  the  word  "there," 

after  the  words  "then  and,"  in  that  part  of  it  which  charges  the 
felonious  assault,  is  immaterial,  where  the  averment  of  the  jjlace  is 
found  in  the  same  connection,  and  is  necessarily  referred  to.  Jack- 
son V.  People,  269. 

7.  It  is  not  erroneous,  after  a  change  of  venue,  upon  a  conviction  for 

murder,  to  order  that  the  prisoner  remain  in  the  jail  of  the  county 
where  he  is  convicted,  and  where  the  sentence  of  death,  which  is 
the  punishment,  is  to  be  imposed.     Ibid.  269. 

•  DAMAGES. 

1.  Where  only  a  portion  of  work,  to  be  performed  under  a  contract, 

has  been  done,  the  compensation  therefor  shall  be  that  named  in 
the  contract,  wherever  it  can  be  made  to  apply.  McClelland  v. 
Snider,  58. 

2.  A  contract  for  the  delivery  of  stone,  to  be  measured  in  the  walls  of 

a  particular  building,  is  not  broken  because  the  stone  may  be  laid, 
elsewhere,  if  they  could  there  be  measured.  The  object  of  such  a 
statement  in  the  contract  was  to  furnish  proper  facilities  for  meas- 
urement.    Ibid.  58. 

3.  If  a  party,  in  assertion  of  a  supposed  right,  and  without  fraud,  or 

as  a  mere  stranger,  replevies  property  which  is  adjudged  to  belong 
to  the  defendant  in  replevin,  the  measure  of  damages,  in  a  suit 
upon  the  replevin  bond,  is  not  necessarily  the  value  of  the  property 
replevied,  but  what  has  been  lost  to  the  defendant  in  replevin,  or 
wliat  amount  is  he  injured  by  the  failui'e  to  return  the  property. 
To  this  end,  his  interest  in  the  property  is  material  to  the  issue. 
Warner  v.  Matthews,  83. 

4.  "Where  an  ai'ticle  is  to  be  delivered  at  a  place  certain,  on  or  before 

a  day  named,  without  a  prior  demand,  the  breach  can  only  occur 
on  tiie  day  named ;  and  the  measure  of  damages,  in  case  of  a  breach, 
will  be  the  difference  between  the  value  of  the  article  on  the  day 
and  at  the  place  named  and  the  contract  price.  Phelps  v.  McGee, 
155. 

5.  In  an  action  by  an  innkeeper  against  a  railroad  company  for  ob- 

structing a  road  leading  to  his  inn,  it  is  erroneous  not  to  aUow  a 
witness  to  testify  as  to  the  number  of  guests  entertained  at  the  um, 
or  as  to  the  expedition  and  care  with  which  the  work  which  caused 
the  obstruction  was  prosecuted.  In  such  a  case,  it  was  not  proper 
to  ask  a  witness  if  the  work  of  the  railroad  company,  across  the 
street  in  question,  was  prosecuted  as  diligently  as  such  work  is  usu- 
ally done.  This  fact  would  not  fix  a  standard ;  the  duty  of  the 
company  was  to  prosecute  tlie  work  as  expeditiously  and  carefully 
as  it  could  reasonably  be  done.  III.  Central  B.  B.  Co.  v.  White, 
164. 

6.  A.   contracted  to  construct  and  deliver  to  B.  sixteen  locomotives,  to 

be  paid  for  as  delivered.  The  fifth  locomotive  delivered  was  not 
paid  for.  Held,  that  on  this  account  A.  could  not  abandon  the 
contract  and  recover  for  loss  of  profits  on  the  eleven  to  be  delivered, 
and  the  material  for  them  on  hand,  unless  the  payment  on  dehvery 
was  expressly  made  a  condition  precedent  to  the  completion  of  the 
contract.     Palm  et  al.  v.  O.  &  M.  R.  B.  Co.  217. 

7.  To  enable  A.  to  recover  such  damages,  the  non-performance  by  B. 

must  be  of  such  a  nature  as  to  absolutely  prohibit  A.  from  ful- 
filliiig  his  part  of  the  contract.     Ibid.  216. 

fi.   A.  contracted  to  build  a  house  for  B.,  to  be  paid  for  in  instalments. 
Held,  that  on  the  non-payment  of  one  of  these  instalments  when 
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due,  A.  could  not  abandon  the  contract  and  recover  the~profits 
he  might  have  made  by  completing  the  building,  where  such 
payment  was  not  expressly  made  a  condition  precedent  to  the  ful- 
filling of  the  contract  by  A.     County  of  Christian  v.  Overliolt,  223. 

9.  In  such  case  A.  can  not  recover  for  prospective  profits,  unless  he  is 
absolutely  prohibited,  by  some  act  or  omission  of  B.,  from  complet- 
ing Ills  i^art  of  the  contract.     Ibid.  223. 

10.  In  an  action  against  a  common  carrier  for  injiiries  to  the  person,  the 

jury  may  properly  take  into  consideration  any  permanent  damage, 
which  the  evidence  showed  was  the  natural  and  probable  conse- 
quence of  the  injury.     Frink  et  al.  v.  ScJiroyer,  416. 

11.  Recoupment  of  damages  may  be  allowed  under  a  plea  of  the  general 

issue.     Babcock  v.  trice,  420. 

12.  Although  a  party  who  is  ejected  from  a  car  elsewhere  than  at  a  sta- 

tion, for  non-payment  of  fare,  sustains  an  injury,  for  which  he  may 
bring  an  action,  yet,  where  there  is  no  improper  conduct  on  the 
part  of  the  agents  of  the  company,  nor  any  peculiar  circumstances 
to  justify  it,  $1,000  will  be  held  to  be  excessive  dama,ges  for  the  act. 
C.  B.  &  Q.  R.  R.  Co.  V.  Parks,  460. 

13.  It  is  erroneous,  in  an  action  on  the  case  for  obstructing  the  flow  of 

water  to  a  mill,  and  for  filling  the  stream  with  corn  cobs,  so  as  to 
injure  the  use  of  the  miU,  to  exclude  such  testimony  from  the  jmy 
as  tends  to  prove  the  fact  complained  of.  The  law  will  presume 
that  parties  have  knowledge  of  the  action  of  currents  of  water,  and 
the  power  of  gi'avitation ;  and  they  will  be  held  respoiisible  for  con- 
sequence and  injuries  resulting  to  others  from  the  known  action  of 
laws  of  matter,  in  combination  with  the  action  of  individuals,  pro- 
ducing injuries.     Panton  v.  Norton  et  al.  496. 

14.  If  a  party  fills  a  stream  above  the  mill  of  another  with  such  sub- 

stance as  he  knows  will  float  into  the  mill  race  and  impau  the  use- 
fulness of  the  mill,  he  will  be  held  answerable  in  an  action  on  the 
case,  for  the  damage  consequent  upon  the  act.     Ihid.  496. 

15.  In  an  action  for  an  assault  and  battery,  it  is  eiToneous  to  instruct  the 

jiiry  that  the  plaintiff  is  only  entitled  to  damage  for  the  injury  and 
pain  on  the  day  of  the  ofl'ense.  A  plaintiff  may  recover  for  the  ex- 
tent and  consequences  of  the  injurj\     Slater  v.  Rink  and  wife,  527. 

See  Injunction,  5. 


DECREE. 
See  Mortgage,  3. 

DEDIMUS. 
See  Practice,  30. 

DEEDS. 

Deeds  for  land  in  this  state  executed  in  any  other  state  or  territory, 
or  in  the  District  of  Columbia,  which  are  executed  and  acknowl- 
edged accoi'ding  to  the  laws  of  the  place  where  they  are  executed, 
may  be  read  in  evidence  without  further  proof.  Hurt  v.  McCart- 
ney, 129. 

To  prove  that  deeds  executed  in  other  states  or  ten-itories  were  exe- 
cuted in  conformity  with  the  local  laws,  the  statutes  governing 
where  the  deeds  were  executed  may  be  read.     Ihid.  129. 
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3.  Where  the  certificate  of  the  clerk  of  a  court  of  record  is  produced  to 

establish  the  conformity  of  the  execution  of  a  deed  with  the  laws 
of  the  place  where  it  is  executed  (as  is  provided  by  our  statute),  and 
the  word  "  is  "  shall  be  used  in  it,  the  presumption  will  be  sustained 
that  the  certificate  refers  to  the  laws  existing  at  the  time  of  the 
execution  of  the  deed.     Ihid.  129. 

4.  If  an  oflicer,  m  taking  the  acknowledgment  of  a  deed,  shall  miscall 

the  insti'ument,  as  naming  it  a  "power  of  attorney,"  if  it  is,  in  fact, 
a  deed,  the  name  given  in  the  acknowledgment  will  not  change  its 
character  or  vitiate  it.     Ihid.  129. 

5.  "Where,  by  last  vnW,  the  testator  bequeathed  to  his  wife  and  three 

daughters  aU  his  real  and  personal  estate,  except  as  is  named  in 
the  wiU,  to  be  divided  equally  among  his  daughters  after  the  death 
of  his  wife,  directing  his  executors  to  sell  and  dispose  of  his  real 
estate  in  Illinois,  at  their  discretion,  the  wife  took  a  life  estate  in 
one-fom-th  of  the  lands  in  Illinois,  and  the  fee  to  tlu-ee-fourths  was 
vested  in.  the  daughters,  and  also  the  remainder  in  fee  to  the  other 
fourth ;  and  in  case  the  land  in  Illinois  should  be  sold,  each  would 
be  entitled  to  the  proceeds  of  it,  in  proportion  to  then*  respective 
interests  in  the  land.  The  death  of  the  mother,  prior  to  a  sale  of 
the  land,  vested  the  whole  fee  in  the  daughters,  and  a  conveyance 
from  them  is  good.     Ihid.  129. 

6.  Where  there  is  a  latent  ambiguity  in  description  in  a  conveyance,  as 

an  omission  to  refer  to  any  meridian,  the  defect  may  be  obviated 
by  proof.  Such  a  deed  is  not  void  for  uncertainty.  Dougherty  v. 
Purdy,  206. 

7.  Females  attain  majority  at  eighteen  years  of  age.    Stevenson  and 

wife  V.  Westfall,  209. 

8.  A  court  of  equity  will  reform  a  deed  in  which  a  mistake  was  made 

in  the  description  of  the  premises  intended  to  be  conveyed,  although 
more  than  twenty  years  have  elapsed  since  its  execution,  and  both 
the  parties  to  it  are  deceased,  where  no  rights  of  third  persons  have 
intervened,  the  hens  of  the  original  parties  being  the  htigants, 
Lindsay  et  al.  v.  Davenjiort  et  al.  375. 

9.  Equity  will  not  correct  or  reform  a  deed,  where  there  is  a  mistake  in 

law,  as  to  the  effect  of  the  language  used  by  the  parties,  in  the 
absence  of  fraud,  and  where  there  is  no  mixture  of  oppressive  abuse 
of  confidence,  or  surprise  in  matters  of  fact.  Oordere  v.  Downing, 
492. 

See  Acknowledgment  of  Deeds,  1.    Title,  1  and  2. 


DEFAULT. 
See  Supreme  Court. 

DEPOSITIONS. 

1.  A  party  does  not  show  diligence  if  he  relies  upon  making  his  proof 

by  the  deposition  of  a  witness,  who,  upon  examination,  disappoints 
him ;  it  is  his  duty  to  inform  himself  as  to  the  knowledge  of  the 
witness,  and  if  he  does  not  possess  the  requisite  information,  he 
should  procure  the  attendance  of  others,  or  the  testimony  he  re- 
quires, by  other  depositions.     Cole  v.  Choteau  et  al.  439, 

2.  A  party  can  not  have  the  depositions  taken  by  his  opponent  sup- 

pressed, for  want  of  full  answers  by  the  witnesses  to  his  interroga- 
tories.    Ibid.  439. 
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8.  A  party  need  not  give,  in  his  notice  to  sue  out  a  dedimus,  the  name 
of  the  commissioner.     Ibid.  439. 

4.  The  indorsement  of  the  names  of  the  parties  is  directed  by  the  stat- 
ute on  the  return  of  depositions;  but  an  omission  to  do  so,  unless 
injury  arises  from  the  neglect,  will  not  be  fatal.    Ibid.  439. 

DILIGENCE. 

1.  A  party  does  not  show  dUigence  if  he  relies  upon  making  his  proof 
by  the  deposition  of  a  witness  who,  upon  examination,  disappoints 
him.  It  is  his  duty  to  inform  himself  as  to  the  knowledge  of  the 
witness,  and  if  he  does  not  possess  the  requisite  information,  he 
should  procure  the  attendance  of  others,  or  the  testimony  he  re- 
quires by  other  depositions.     Cole  v.  Chateau  et  al.  489. 

See  Guarantor,    Common  Carrier,  7. 

DIVORCE. 

1.  K  a  decree  shows  that  it  was  made  upon  proofs  adduced  it  wiU  be 

sustained,  although  the  evidence  is  not  preserved.  Wheeler  v. 
Wheeler,  39. 

2.  In  cases  of  divorce,  alimony  will  be  allowed  in  such  form  as  wiU 

best  meet  the  condition  of  the  i^arties,  and  make  tlie  provisions  a 
sure  reliance.  The  allowance  may  be  changed  in  any  manner  con- 
sistent with  equitable  lirinciples.     Ibid.  39. 

3.  The  court  wil  not  allow  divorces,  under  the  eighth  section  of  the 

act  in  relation  to  that  subject,  except  for  such  causes  as  are  named 
in  the  act,  and  as  were  sufi&cient  under  the  canon  and  common 
law.    Eamaker  v.  Hamaker,  187. 

4.  Occasional  paroxysms  of  hereditary  insanity,  before  marriage,  un- 

known to  the  husband,  do  not  furnish  a  ground  for  divorce ;  nor 
does  complete  insanity  after  man-iage.     Ibid.  137. 

DISCONTINUANCE. 
See  Pleading,  3. 

DOWER. 

1.  The  widow  takes  her  share  of  the  personal  estate  and  dower  without 
regard  to  the  advancement  to  the  hens.     Grattan  v.  Grattan,  167. 

DRUNKENNESS. 

1.  A  party  will  be  protected  against  his  own  acts,  while  in  a  state  of 

insanity,  even  if  brought  on  by  drunkenness.  Menkins  v.  Light- 
ner,  283. 

2.  Relief  may  be  granted  (where  the  rights  of  parties  may  be  restored) 

against  acts  done  by  a  party  who  is  so  inebriated  as  to  be  incapable 
of  contracting,  or  who,  from  the  effects  of  inebriation,  continues 
incapable.    Ibid.  282. 

See  Insanity. 

EJECTMENT. 

1.  A  circuit  court  should  permit  a  plaintiff  to  amend  his  declaration 
in  ejectment,  even  at  the  trial,  so  far  as  to  show  a  claim  to  less 
than  the  quantity  of  land  described,  upon  svich  terms  as  may  b© 
just  and  reasonable.     Dougherty  v.  Purdy,  206. 
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2.  An  action  of  ejectment  does  not  abate  by  tbe  death  of  a  sole  defend- 

ant, after  service  and  before  plea,  under  the  statutes  of  abatement 
and  ejectment  in  this  state.     Guyer  v.  Wookey,  536. 

3.  Tlie  action  survives  against  the  heir  of  a  sole  defendant,  and  against 

surviving  defendants.     Ibid.  536. 

4.  In  Illinois  the  action  of  ejectment  is  a  real  action  for  the  recovery 

of  title  as  well  as  possession,  and  is  not  an  action  for  a  tort.  Ibid. 
536. 

ELECTION. 

1.  The  heir  advanced  has  his  election  to  retain  what  he  has  received,  or 

to  relinquish  it,  and  claim  liis  equal  share  with  the  otiiers  in  tiie 
distribution  of  the  estate.     Grattan  v.  Ch^attan  et  al.  167. 

2.  When  a  party  is  entitled,  at  his  election,  to  one  of  several  tilings,  he 

must  exercise  such  right  in  a  reasonable  time.  If  he  does  not,  or 
can  not,  for  want  of  legal  capacity  (as  for  infancy),  equity  in  favor 
of  other  parties  in  interest  will  do  it  for  him,  or  bar  a  future  exer- 
cise of  his  right.    Ibid.  167. 
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ERRORS. 

1.  Where  substantial  justice  has  been  done,  even  if  errors  have  been 

committed  on  the  trial  in  relation  to  evidence  or  instructions,  the 
judgment  will  not  be  reversed.     Neivkirk  v.  Cone,  449. 

2.  Nor  ^^^ll  a  judgment  be  reversed  for  a  refusal  to  give  instructions, 

unless  these  correctly  state  the  law,  and  the  facts  shall  require  the 
apphcation  of  them,  to  enable  the  jury  to  arrive  at  a  legal  conclu- 
sion upon  the  facts.     Ibid.  449. 

3.  Where  pleas  are  held  sufficient,  it  is  not  erroneous  for  the  court  to 

give  instructions  to  the  jury  involving  the  questions  presented  by 
the  pleas.    Low  v.  Getty,  493. 

EVIDENCE. 

1.  In  an  action  for  breach  of  promise  of  marriage,  the  defendant  may 

show  the  bad  character  of  the  plaintiff,  if  it  appear  that  her  char- 
acter was  unknown  to  him  at  the  time  of  the  promise.  And  this 
either  in  bar  of  the  action,  or  in  mitigation  of  damages.  Butler  v. 
Eschleman,  44. 

2.  A  defendant  in  such  case  can  not  prove  general  character  or  partic- 

ular acts  which  may  be  the  result  of  his  own  fault.     Ibid.  44. 

3.  Against  infants  strict  proof  is  required.     Masterson  v.  Wiswoidd,  48. 

4.  The  same  general  evidence  of  property  is  as  sufficient  in  criminal  as 

it  is  in  civil  cases.     Barnes  v.  The  People,  52. 

-5.  The  act  of  1851,  which  authorizes  the  reading  of  deeds,  etc.,  in  evi- 
dence, which  were  acknowledged  in  other  states,  by  exhibiting  a 
certificate  of  conformity,  etc.,  applies  only  to  deeds  which  had 
been  recorded  at  the  time  of  the  passage  of  the  act.  Dennis  v. 
Hopper,  83. 

6.  The  subscription  book,  with  the  orders  of  the  company  requu-ing  pay- 

ment, are  competent  evidence  under  the  general  count.  Neither 
actual  notice  of  the  calls,  nor  demand  of  payment,  need  be  proved. 
Peake  v.  Wabash  Valley  E.  R.  Co.  88. 

7.  Tlie  secretary  of  the  company,  although  a  stockholder,  is  a  comjDe- 

tent  witness  to  identify  the  books  of  organization  and  records  of 
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the  company ;  but  for  general  purposes  stockholders  can  not  be 
called  as  witnesses  for  the  corporation.     Ibid.  88. 

8.  The  books  of  the  company,  showing  its  organization,  are  competent 

evidence  for  that  purpose.     Ibid.  88. 

9.  Instruments  in  writing  are  not  void  because  made  to  a  party  by  a 

wrong  name ;  the  error  may  be  explaiaed  and  avoided  by  aver- 
ments and  proof.     Ibid.  88. 

10.  Where  a  written  instrument  is  not  declared  on,  but  indebitatus  as- 

sumj^sit  is  brought  to  recover  upon  a  subscription  to  stock,  proof 
of  the  subscription  is  necessary,  but  for  this  j)urpose  a  stockholder 
is  incompetent.     Ibid.  88. 

11.  A  foreign  record,  to  be  admitted  in  proof  as  against  an  estate,  should 

be  aulhenticated  as  directed  by  the  act  of  congress.  Baker  et  al. 
V.  Brown  et  al.  91. 

12.  A  cause  of  action  for  malicious  prosecution,  however  raalicious  and 

unfounded  the  prosecution  may  have  been,  does  not  arise  untU  the 
prosecution  is  ended.  To  sustain  this  action,  malice  and  want  of 
probable  cause  must  have  concurred  in  the  cx'iminal  prosecution. 
McBean  v.  Ritchie,  114. 

13.  Less  evidence  of  want  of  probable  cause  will  be  requisite  than  would 

be  necessary  to  prove  an  affirmative  allegation ;  and  if  the  facts 
upon  which  the  probable  cause  depends  are  pecuharly  within  the 
knowledge  of  the  defendant,  but  slight  proof  of  the  want  of  such 
cause  will  suffice.     Ibid.  114. 

14.  Malice  will  be  inferred  from  the  want  of  proof  to  show  a  probable 

cause ;  but  malice,  although  expressly  proved,  will  not  sustain  an 
action,  if  there  was  a  probable  cause  for  a  prosecution.     Ibid.  114. 

15.  Where  an  averment  in  a  bill  of  chancery  is  neither  admitted  nor  de- 

nied, it  must  be  proved  by  at  least  one  witness.  Trenchard  v.  War- 
ner, 142. 

16.  A  purchaser  at  an  administrator's  sale  of  real  estate  is  a  competent 

witness  to  prove  the  purchase ;  that  it  was  made  for  others  and  paid 
for  by  theu-  money ;  and  that  the  premises  were  occupied  by  resi- 
dence thereon  under  the  deed  from  the  administrator  to  the  witness, 
as  well  as  under  and  by  the  persons  for  whose  use  he  purchased 
the  estate.     Collins  v.  Smith  et  al.  160. 

17.  A  bUl  of  lading  is  prima  facie  evidence  of  the  matters  contained  in 

it,  but  is  subject  to  explanation ;  and  the  carrier  may  show  any 
injury,  loss,  fraud  or  deceit  occasioned  or  practiced  by  any  previ- 
ous carrier,  or  by  the  shii^per  of  the  goods.  Great  Western  R,  R. 
Co.  V.  McDonald,  172. 

18.  In  an  action  against  Israel  A.  Hurd,  William  C.  Hurd  and  John  H. 

Neteler,  as  joint  makers  of  a  promissory  note,  a  note  offered  as  evi- 
dence, signed  "  Hurds  &  Neteler,"  without  special  averments,  wiU 
not  authorize  a  judgment.     Hurd  et  al.  v.  Culies  et  al.  188. 

19.  Where  the  general  issue  is  pleaded,  the  statute  only  dispenses  with 

such  proof  of  the  execution  of  the  instrument  sued  on,  and  of  the 
joint  liability  of  the  defendants,  as  is  consistent  w-itli  the  pleadings. 
Ibid.  188. 

20.  To  constitute  forcible  entry  and  detainer,  violence  is  not  essential. 

If  the  entry  is  made  against  the  will  of  another,  the  entry  is  forci- 
ble in  legal  contemplation.     Croff  v.  Bollinger,  200. 

21.  A  party  may  prove  his  own  declarations,  made  at  the  time  of  an  act 

done,  explanatory  of  his  motives  or  intentions,  as  to  show  the  dis- 
sent or  opposition,  of  one  party  to  the  entry  of  another  upon  his 
premises,  against  his  will.     Ibid.  200. 
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•22.  If  witnesses  with  proper  opportunity  of  knowing,  being  f aithworthy, 
state  positively  that  an  individual  did  not  strike  a  blow,  it  is  not 
negative  proof ;  and  is  as  much  entitled  to  weight  as  the  affirmative 
testimony  of  others,  who  state  that  they  saw  him  strike  the  blow. 
CougJilin  v.  The  People,  266. 

53.  A  note  given  in  the  name  of  Moses  to  Morris  P.  S. ,  which  is  still  leg- 
ible, though  somewhat  marked,  and  reads  as  originally  designed, 
was  properly  considered  by  the  court  in  estimating  and  finding  its 
judgment.    McCully  et  al.  v.  Silverburgh,  306. 

24.  In  a  proceeding  to  enforce  a  lien  for  lumber  furnished  to  erect  a 
building,  a  person  who  acts  as  clerk,  to  be  paid  by  a  share  in  the 
profits  of  the  business  conducted  by  the  parties  against  whom  the  i 
lien  is  sought  to  be  enforced,  is  a  competent  witness  for  such  par- 
ties.    Hunter  et  al.  v.  Blanchard,  318. 

"25.  The  lien  in  such  case  only  attaches  where  the  material  furnished  has 
been  actually  used  on  the  land  and  building.  There  must  not  only 
be  a  contract,  but  an  actual  use  of  the  materials  furnished.  Ibid. 
318. 

26.  In  an  action  upon  a  promissory  note,  given  to  N.  D.  B. ,  for  the  upr> 

of  B.  B.,  where  a  receipt  is  shown  in  full  of  all  notes,  etc.,  dated 
six  years  after  the  note,  for  a  much  less  sum  than  the  note,  it  i.i 
wrong  to  du*ect  the  jury  that  the  note  and  receipt  do  not  show  any 
fact  wliich  tends  to  prove  that  the  note  is  excluded  from  the  re- 
ceipt ;  the  jurors  should  be  allowed  to  draw  their  own  conclusions 
from  the  facts  in  the  case.     Bartholomew  v.  Bartholomeio,  327. 

27.  In  an  action  of  trespass  for  shooting  a  colt,  it  is  not  erroneous  to 

refuse  to  permit  a  witness  to  answer  whether  the  colt  was  not  in 
the  habit  of  breaking  into  other  fields  in  the  neighborhood,  unless 
further  testimony  is  to  be  adduced  to  show  that  some  other  person 
than  the  d-afendant  killed  the  colt.    Dean  v.  Blackivell,  336. 

28.  If  a  town  ordinance  made  it  a  penal  offense  to  ride  or  drive  any 

horse  furiously,  in  any  street,  the  motive  of  a  person,  on  trial  for 
violating  the  ordinance,  is  proper  for  the  consideration  of  the  jury, 
where  a  discretion  is  allowed  in  fixing  the  punislmient.  More- 
ton  V.  Town  of  Princeton,  383. 

29.  Where  the  charter  of  a  town  requires  its  officers  to  keep  a  record  of 

the  by-laws,  etc. ,  wliich  shall  be  received  in  all  courts  as  evidence, 
other  proof  than  such  record  is  unnecessary ;  and  an  honest  correc- 
tion of  the  record  does  not  vitiate  the  by-laws.  Town  of  St.  Charles 
V.  O'Mailey,  407. 

30.  If  the  charter  authorizes  the  recovery  of  several  fines  in  one  action, 

if  tlie  proof  is  clear  as  to  four  distinct  offenses,  a  verdict  for  the 
penalty  of  but  one  is  improper,  as  it  would  be  a  bar  to  a  future 
prosecution  for  the  other  penalties.     Ibid.  407. 

31.  A  witness  is  not  to  be  discredited  because  he  is  an  informer.     Ibid. 

407. 

52.  It  is  erroneous,  in  an  action  on  the  case  for  obstructing  the  flow  of 
water  to  a  mill,  and  for  filling  the  stream  with  corn  cobs,  so  as  to 
injure  the  use  of  the  mill,  to  exclude  such  testimony  from  the  jury 
as  tends  to  prove  the  fact  complained  of.  The  law  wiU  presume 
that  parties  have  knowledge  of  the  action  of  currents  of  water,  and 
the  power  of  gravitation ;  and  they  will  be  held  responsible  for  con- 
sequences and  injuries  resulting  to  others  from  the  known  action  of 
laws  of  matter,  in  combination  with  the  action  of  individuals, 
producing  injvu'ies.     Panton  v.  Norton  et  al.  496. 

33.  If  a  party  fills  a  stream,  above  the  mill  of  another,  with  such  sub- 
stance as  he  knows  will  fioat  into  the  mill  race  and  impair  the  use- 
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fulness  of  the  mill,  he  will  be  held  answerable  in  an  action  on  tLo 
case  for  the  damage  consequent  upon  the  act.     Ibid.  496. 

34.  If  a  plaintiff  in  a  suit  has  been  permitted  to  testify  to  the  loss  of 
an  account,  without  objection,  it  will  be  too  late  to  raise  the  objec- 
tion in  this  court.     Caswell  v.  Cooper,  532. 

See  Pleading,  4,  5.    Practice,  4.    Railroads,  11, 12.    Assessjients,  5. 

EXECUTION. 

1.  A  sale  to  be  satisfied  in  fees  is  u-regular;  the  sale  should  be  for 

money.     Greenup  v.  Stoker,  27. 

2.  Land  sold  under  execution  should  be  offered  in  parcels.     Ihid.  27. 

3.  A  sale  of  one  hundred  and  sixty  acres  in  mass  for  $10  will  not  be 

approved.     Ibid.  27. 

4.  The  clerk  of  a  court  has  no  right  to  issue  an  execution  without  au- 

thority from  judgment  creditor  or  lais  attorney.  If  he  seeks  to 
collect  costs  iie  must  do  so  by  fee  bill  or  by  action  against  the  party 
liable.     Wicldiff  v.  Robinson,  145. 

5.  An  execution  issued  from  the  municipal  court  of  the  city  of  Chicago, 

after  the  court  was  abolished,  is  a  nullity.    Lee  v.  Newkirk,  550. 

EXECUTORS. 

1.  An  administrator  may  legally  sell  and  transfer,  at  a  discount,  nego- 

tiable paper,  taken  for  the  estate,  before  it  falls  due ;  and  allowance 
to  the  assignee  of  such  paper,  and  payment  thereof  witliin  a  year 
of  taking  out  letters,  is  good,  provided  all  tlie  transactions  were  in 
good  faith.     Walker  et  al.  v.  Craig,  116. 

2.  Executors  and  administrators  may  assign  notes  made  to  the  testator 

or  intestate.     Ibid.  116. 

3.  Actions  of  trespass  for  injuries  to  realty  do  not  survive,  and  can  not 

be  sustained  by  an  executor.     Heed  v.  P.  &  O.  B.  B.  Co.  403.  ^ 

4.  The  executor  of  any  deceased  person  who  shall  have  made,  in  his 

life-time,  a  contract  for  the  conveyance  of  any  land,  must,  in  the 
petition  for  a  decree  to  execute  such  conveyance,  make  the  hens 
parties  to  such  proceedings.    Eaton  et  al.  v.  Bryan,  525. 

5.  "The  thu-ty-fourth  section  of  chapter  24,  Revised  Statutes,  is  to  be  so 

construed  as  to  make  the  heirs  parties  to  the  proceedings  therein 
mentioned.    Ibid.  525. 

FATHER  AND  CHILD. 
See  Parent. 

FEES. 

1.  If  a  subpoena  is  served  by  an  officer  to  whom  the  statute  allows  fees 

for  the  service,  the  fees  may  be  taxed  as  costs ;  but  when  served  by 
a  person  not  an  officer,  fees  will  not  be  allowed  or  taxed.  Chicago 
&  Aurora  R.  R.  Co.  v.  Dunning,  494. 

2.  A  sheriff  may  appoint  a  deputy,  who  is  not  a  party  to  the  suit,  to 

make  service  of  a  subpoena,  who  wiU  be  allowed  fees.     Ibid.  494. 

3.  A  sheriff  will  not  be  allowed  fees  for  serving  a  subpoena  in  his  own 

cause.    Ibid.  494. 
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FEMALES. 


1.  Females  attain  majority  at  eighteen  years  of  age.    Stevenson  and 
wife  V.  Westfall,  209. 

FEME  COVERT. 
See  Husband  and  Wife. 

FIDUCIARIES. 

1.  Persons  acting  in  a  fiduciary  capacity  must  act  for  their  principals 

alone,  and  they  can  not  become  purchasers  at  sales  made  by  them- 
selves, or  their  pm-chases  are  voidable.     Wickliff  v.  Robinson,  145. 

2.  If  a  sheriff  shall  purchase  at  a  sale  made  by  liimself  it  will  be  void, 

although  another  may  be  jointly  interested  in  the  purchase.  Ibid. 
145. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Where  a  tenant  went  into  possession  of  land  without  any  specific 

contract  for  the  payment  of  rent,  with  permission  to  remain  on  it 
until  spring,  and  continued  in  possession  raising  crops  for  two  years 
and  upward,  it  w^as  held  to  be  a  tenancy  from  year  to  year,  and 
that  a  proceeding  for  forcible  detainer,  where  notice  to  terminate 
the  tenancy  had  not  been  given,  could  not  be  sustained.  Hunt  v. 
Morton,  75. 

2.  To  constitute  forcible  entry  and  detainer,  violence  is  not  essential. 

If  the  entry  is  made  against  the  will  of  another,  the  entry  is 
forcible  in  legal  contemplation.     Croff  v.  Ballinger,  200. 

3.  A  party  may  prove  liis  own  declarations,  made  at  the  time  of  an 

act  done,  explanatory  of  his  motives  or  intentions,  as  to  show  the 
dissent  or  opiJosition  of  one  party  to  the  entry  of  another  upon  his 
premises,  against  his  will.     Ibid.  200. 

4.  An  attorney  in  fact  may,  by  another  acting  for  him,  serve  a  notice 

upon  a  party  in  possession,  as  a  foundation  for  a  proceeding  by 
forcible  entry  and  detainer.     Eldridge  v.  Holway,  445. 

5.  The.  maxim  withholding  the  power  to  subdelegate  authority  appUes 

where  the  interests  of  the  i^rincipal  may  be  neglected  or  injured 
by  substitution.     Ibid.  445. 

6.  The  visible  and  exclusive  appropriation  and  use  of  a  tract  of  land 

claiming  the  whole  under  color  of  title,  or  a  deed  purporting  to  con- 
vey the  whole,  is,  in  law,  an  actual  possession  of  the  entire  tract, 
except  so  fai-  as  adverse  j)ossession  may  exist.  Brooks  v.  Bruyn, 
589. 

7.  Whoever  has  the  title  to  unoccupied  land  is  deemed  to  be  in  posses- 

sion for  all  purposes  in  defense  or  protection  of  his  rights.    Ibid.  539. 

8.  Whoever  is  in  the  actual  possession  of  land  claiming  the  fee  is  pre- 

sumed to  have  it,  until  the  contrary  appears,  and  may  maintain  an 
action  for  an  invasion  of  his  possession  against  any  one  but  him 
who  has  the  legal  title  or  right  of  possession.     Ibid.  539. 

9.  Actual  possession  of  land  may  arise  in  any  of  the  ways  of  improv- 

ing it,  which  show  an  intention  to  appropriate  it  to  a  useful  pur- 
pose, which,  in  their  nature,  in  connection  with  the  claim  of 
right,  indicate  an  exclusive  use  and  control  of  the  property,  and 
this  may  be  extended  to  woodland,  although  disconnected,  if  used 
for  farm  or  homestead  purposes.     Ibid.  539. 

719 


612  IXDEX. 

10.  An  occupation  of  land  in  such  manner  as  to  inform  the  neighbor- 

hood of  its  exclusive  appropriation  will  carry  the  possession  to 
the  extent  of  the  title.     Ibid.  539. 

11.  Forcible  entry  and  detainer  can  not  be  maintained  against  one  who 

has  taken  possession  lawfully  of  previously  unoccupied  land,  claim- 
ing title,  by  another  who  has  invaded  that  possession,  also  claiming 
title  to  the  land,  especially  if  the  first  occupant  entered  with  the  in- 
tention of  making  useful  improvements,  and  has  shown  an  honest 
purpose.     Ibid.  539. 

12.  Title  is  immaterial,  in  a  proceeding  for  forcible  entry  and  detainer, 

except  to  show  the  extent  of  the  possession.  Deeds  may  be  read  in 
evidence  to  prove  boundaries  or  extent  of  possession.    Ibid.  539. 

FORECLOSURE. 

See  Mortgage. 

FOREIGN  JUDGMENT. 
See  Record,  1,  3,  3,  4,  5,  6. 

FRAUD. 

1.  A  chattel  mortgage  of  a  stock  of  goods,  enumerating  a  part  of  them, 
which  recites  that  the  mortgagor  is  indebted,  and  can  not  pay  with- 
ovit  more  time;  that  he  shall  keep  possession  of  the  goods,  sell 
them  in  the  usual  course  of  trade,  a.nd  out  of  the  proceeds  pay  cer- 
tain preferred  creditors,  and  divide  pro  rata  among  others,  the 
mortgage  to  become  void  when  this  should  be  done,  which  was  to 
be  within  fifteen  months ;  the  mortgagee,  in  certain  contingencies, 
to  take  possession  of  these,  and  all  after-acquired  goods,  to  perform 
the  same  service,  is  fraudulent  and  void ;  such  a  mortgage  not  com- 
ing within  the  purview  of  the  statute,  and  operating  to  delay 
the  hindered  creditors.     Davis  v.  Ransom  et  al.  393. 

FRAUDULENT  CONVEYANCE. 

1.  A  wife,  during  the  life-time  of  her  husband,  can  not  claim  the  benefit 

of  the  homestead  exemption.  And  if  the  husband  has  conveyed 
the  homestead  to  defraud  creditors,  the  conveyance  is  good  as 
against  him.     Getzler  v.  Saroni,  511. 

2.  Judgments  on  attachments  are  a  proper  foundation  for  equity  in- 

terposition to  set  aside  a  conveyance  in  fraud  of  creditors.  Ibid. 
511. 

See  Chancery. 

GARNISHEES. 
See  Practice,  16. 

GUARDIAN  AND  WARD. 

1.  In  all  cases  against  infants,  strict  proof  is  required.     The  record 

must  furnish  proof  to  sustain  a  decree  against  them,  whether  the 
guardian  ad  litem  answers  or  not,  Masterson  et  al.  v.  Wiswoidd 
et  ux.  48. 

2.  Infant  heirs,  who  have  not  guardians  appearing  for  them,  must  be 

represented  by  guardians  ad  litem.    Herdman  v.  Short,  59. 

-3.  Full  proof  is  necessary  in  equity  proceedings  against  infants ;  which 
should  be  preserved  of  record,  no  matter  what  answer  the  guardian 
ad  litem  may  make  for  the  infants,    Reavis  et  al.  v.  Carr  et  al.  77. 
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GUARANTOR. 

1.  The  liability  of  a  guarantor  does  not  depend  upon  the  diligence  used 

in  prosecuting  the  maker  of  a  note.     Rich  v.  Hathaway,  548. 

2.  A  guarantor,  signing  a  note  at  its  inception,  adopts  the  consid- 

eration of  the  note  as  the  consideration  for  his  guaranty.    Ihid,  548. 

HEIRS. 

1.  Where  an  intestate  has,  in  his  life-time,  provided  for  a  child  by  an 

advancement,  such  heir  will  only  be  entitled  to  participate  with 
his  co-heirs  in  the  distribution  of  the  estate  by  bringing  his  ad- 
vancement into  "  7iofc/ipo^  "  with  the  whole  estate,  and  taking 
his  equal  portion  thereof.     Grattan  v.  Grattan  et  al.  167. 

2.  Such  advancement  need  not  be  returned  in  kind,  but  is  to  be  esti- 

mated according  to  its  value  at  the  time  it  was  made,  and  considered 
as  a  debt  due  the  estate  from  the  heir  so  advanced,  and  may  be  de- 
ducted from  his  share  of  the  distributive  estate,  if  such  share  be 
sufficient.     Ihid.  167. 

8.  The  widow  takes  her  share  of  the  personal  estate  and  dower  in  the 
lands  Avithout  regard  to  advancements,  and  only  the  balance,  after 
deducting  the  widow's  share,  is  treated  as  estate  for  distribution. 
•      Ihid.  167. 

4.  The  heir  advanced  has  his  election  to  retain  what  he  has  received, 
or  to  rehnquish  it  and  claim  his  equal  share  with  the  others  in  the 
distribution  of  the  estate.     Ibid.  167. 

■6.  "When  a  party  is  entitled,  at  his  election,  to  one  of  several  things,  he 
must  exercise  such  a  right  in  a  reasonable  time :  if  he  does  not,  or 
can  not,  for  want  of  legal  capacity  (as  for  infancy),  equity  in  favor 
of  other  parties  in  interest  will  do  it  for  him,  or  bar  a  future  ex- 
ercise of  Ms  right.     Ihid.  167. 

€.  Courts  of  equity  have  a  paramount  jurisdiction  in  cases  of  adminis- 
tration and  settlement  of  estates,  and  may  control  courts  of  law  in 
their  action  in  such  cases.  They  have,  also,  plenary  jurisdiction 
over  the  persons  and  estates  of  infants,  and  wUl,  in  its  exercise, 
cause  to  be  done  whatever  may  be  necessary  to  preserve  their  es- 
tates and  protect  their  interests.     Ihid.  167. 

7/  The  executor  of  any  deceased  person,  who  shall  have  made,  in  his 
hfe-time,  a  contract  for  the  conveyance  of  any  land,  must,  in  the 
petition  for  the  decree  to  execvite  such  conveyance,  make  the  heirs 
parties  to  such  proceedings.     Eaton  et  al.  v.  Bryan,  525. 

8.  The  thirty-fourth  section  of  chapter  24,  Revised  Statutes,  is  to  be  so 

construed  as  to  make  the  heirs  parties  to  the  proceedings  therein 
.  mentioned.     Ihid.  525. 

9.  If  an  intestate,  at  his  death,  holds  a  bond  for  the  conveyance  to  him 

of  land,  which  is  to  be  made  upon  the  payment  of  money,  at  a 
Aa,j  subsequent  to  his  decease,  one  payment  thereon  having  been 
previously  made,  the  interest  in  the  land,  and  the  equitable  titlt-, 
descend  to  the  heir.  If  the  obligor  afterward  puts  it  out  of  his 
power  to  make  the  conveyance  by  a  sale  of  the  land,  the  right  of 
action  to  recover  the  money  paid  is  in  the  heir,  and  not  in  the  ad- 
ministrator. The  heir  might,  if  the  title  to  the  land  was  still  in 
the  obligor,  make  a  tender  of  the  balance  due,  and  enforce  a  spe- 
cific performance.     Buck  v.  Eaman,  529. 

10.  The  only  proof  necessary  to  sustain  an  action  for  the  money  paid  on 
the  bond  is  the  bond  itself,  the  payment  of  the  money,  and  that, 
before  the  payment  upon  the  bond  became  due,  the  obligor  had 
conveyed  away  the  land  to  another.     Ibid.  529. 

See  Administratok.    Ejectment.    Wills  and  Testaments. 
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HIGHWAYS  AND  STREETS. 


1.  Where  supervisoi-s,  on  appeal,  have  the  authority  to  review  the 

order  of  the  commissioners  of  liighways,  and  proceed  regxilarly 
in  the  exercise  of  tlieir  jixrisdiction,  equity  will  not  interfere  to 
control  their  action.     Gray  v.  Lott  et  al.  251. 

2.  Where  a  street  has  been  ordered  co  be  opened  or  extended,  commis- 

sioners for  the  assessment  of  damages  have  been  appointed ;  have 
made  and  reported  an  assessment,  which  has  been  accepted  and 
confirmed;  a  warrant  issued  for  the  collection  of  the  amount  as- 
-  sessed  for  payment  of  such  damages,  and  such  street  ordered  to  be 
opened,  the  parties  entitled  to  such  damages  for  property  taken, 
etc.,  are  entitled  to  a  mandamus  to  compel  the  city  to  proceed  to 
collect  and  pay  over  the  same.     Higgins  v.  City  of  Chicago,  276. 

3.  The  city  may  not  be  heard  to  object  for  reason  of  any  supposed  ir- 

regularities, or  for  reasons  alone  applicable  to  parties  interested ;  it 
is  concluded  by  its  own  confirmation.     Ihid.  276. 

4.  Public  taxes  or  special  assessments  for  public  improvements  may  be 

levied  upon  the  public  property  of  the  state,  county  or  municipal 
corporations ;  it  is  a  mere  question  of  policy.     Ibid.  276. 

5.  Where  there  is  a  special  assessment  for  public  improvements  upon 

a  person's  real  estate,  a  lien  is  created  upon  his  personalty  from 
the  delivery  of  the  warrant  to  the  collector.     Ibid.  276. 

6.  In  a  proceeding  to  open  a  street  in  the  city  of  Peoria,  under  the  acts 

incorporating  that  city,  the  owner  of  property  offered  to.  make 
certain  proofs  before  the  county  court,  wliich  was  to  confirm  the 
report  of  commissioners;  that  the  commissioners  had  prejudged 
his  case,  and  that  proof  before  them  by  him  w^ould  have  been  use- 
less ;  which  the  county  court  refused  to  receive.  Held,  that  tliis 
was  ferroneous,  and  that  affidavit  showing  the  value  of  the  property, 
its  condition  and  the  benefits  and  injuries,  were  also  proper  to  be 
produced.     Cole  v.  City  of  Peoria,  301. 

7.  By  the  act  of   11th  February,   1853,  a  road  was  established  from 

Peoria  to  Rock  Island,  when  it  should  be  viewed,  located  and  re- 
ported by  commissioners;  w^hen  this  should  be  done,  the  damages 
assessed  for  that  purpose  became  payable  absolutely,  and  the 
county  court  could  not  lawfully  withhold  them.  County  of  Peoria 
V.  Harvey,  364. 

8.  Appeals  under  the  above  act  may  be  taken  as  is  prescribed  for  taking 

appeals  from  justices  of  the  peace,  or  it  may  be  done  by  filing  certi- 
fied copies  of  the  proceedings  of  the  commissioners  appointed  to 
locate  the  road.     Ibid.  364. 

9.  Security  in  appeal  is  not  indispensable  in  all  cases;  where  not  re- 

quired by  statute,  or  by  the  court  granting  an  appeal,  the  appellate 
court  may  not  be  without  jm'isdiction  because  of  the  omission  to 
give  security.    Ibid.  364. 

See  Township  Organizations.    Assessments. 


HOMESTEAD    EXExMPTION. 

1.  A  tract  of  timber  land  a  mile  distant  from  the  farm  or  house  occu- 

pied, yet  necessary  for  fuel,  etc.,  for  the  use  of  the  farm,  is  not  a 
part  of  the  '*  homestead,"  under  the  act  of  1851.  Walters,  etc.  v. 
People,  194. 

2.  An  absence  by  reason  of  ill  health  from  the  homestead  for  a  year, 

by  the  widow,  after  the  death  of  her  husband,  without  any  inten- 
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tion  of  abandonment,  will  not  deprive  her  of  the  benefit  of  the  act 
Ibid.  194. 

3.  There  is  no  provision  in  the  act  for  making  up  a  deficiency  in  the 

value  of  the  "  homestead,"  if  it  is  less  than  $1,000.     Ihid.  194. 

4.  It  is  a  question  of  fact  whether  adjoining  and  contiguous  tracts  of 

land,  forming  one  compact  body,  are  part  of  the  homestead.  Ibid.. 
194. 

5.  A  wife,  during  the  Hfe-time  of  her  husband,  can  not  claim  the  bene- 

fit of  the  homestead  exemption.  And  if  the  husband  has  con- 
veyed the  homestead  to  defraud  creditors,  the  conveyance  is  good 
as  against  him.     Oetzler  v.  Saroni,  511. 


HUSBAND  AND  WIFE. 

When  a  man  leaves  his  wife  in  a  destitute  condition  for  three- 
years,  and  she,  by  her  exertion,  pays  part  of  the  purchase  money 
for  land,  and  her  husband  pays  the  residue,  consenting  that  it  shall 
be  placed  in  the  hands  of  a  trustee,  for  the  benefit  of  his  wife, 
whom  he  has  ill  treated  and  abandoned,  a  court  of  equity  will 
not  take  the  title  from  the  ti'ustee  and  vest  it  in  the  husband, 
especiallv  when  he  has  other  means  of  support.  Grove  et  al.  v. 
Carlisle,"  338. 

Where  a  married  woman  is  interested  in  a  chancery  proceeding, 
her  husband  will  answer  for  her.  unless  her  personal  answer  be  re- 
quired ;  if  her  interest  be  adverse  to  that  of  her  husband,  or  for 
other  special  reason  her  interests  may  demand  it,  the  court  will, 
on  application,  not  otherwise,  order  that  she  have  leave  to  answer 
and  defend  separately.     Oetzler  v.  Saroni,  511. 

A  feme  covert  may  redeem  from  sale  her  equitable  estate  in  property 
conveyed  by  her  husband  and  herself  to  secure  the  payment  of 
money  loaned  to  the  husband,  w^here  the  possession  continues 
with  the  husband  and  wife,  by  occupancy  as  a  homestead.  Whit- 
comb  V.  Sutherland,  578. 

A  conveyance  of  real  estate,  under  certain  conditions,  and  marked 
by  peculiai"  transactions,  will  be  treated  as  a  mortgage.     Ibid.  578. 

A  husband  may,  through  the  medium  of  another,  acting  as  trustee, 
vest  in  his  wife  the  use  and  equitable  estate  in  proijerty,  the  legal 
estate  of  which  would  remain  in  the  trustee.     Ibid.  578. 


IDEM  SONANS. 

1.  Where  names  in  ordinary  enunciation  are  not  distinguishable,  as 
Dougal  Mclnnis,  and  Dugald  McGinnis,  the  doctrine  of  idem  sonans 
will  apply.     Barnes  v.  The  People,,  53. 


ILLINOIS  AND  mCHIGAN  CANAL. 

1,  The  trustees  of  the  Illinois  and  Michigan  Canal  were  authorized, 

under  the  law  as  existing  A.  D.  1845,  to  lease  lands  and  lots,  and 
Buch  leasing  approved  as  a  judicious  management  of  the  trust 
reposed  in  them.     Granger  v.  Trustees  of  Canal,  443. 

2.  The  provisions  of  the  law,  allowing  double  rent  for  holding  over, 

apply  to  the  trustees  as  well  as  to  other  landlords.     Ibid.  443. 
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INDICTMENT. 

1.  In  an  indictment  for  murder,  the  omission  of  the  word  "there," 
after  the  words  "  then  and,"  in  that  part  of  it  which  charges  the 
felonious  assault,  is  immaterial,  where  the  averment  of  the  place 
is  found  in  the  same  connection,  and  is  necessarily  referred  to. 
Jackson  v.  The  People,  269. 

INDOESER  —  INDORSEE. 
See  Pleading,  3. 

1.  In  an  action  by  a  tliird  indorsee  against  the  maker  of  a  note,  the 

defendant  can  not  plead  a  set-off  against  one  of  the  intermediate 
indorsers.     Root  v.  Ii-win,  147. 

2.  The  word  accrued,  as  used  in  reference  ,to  contracts  in  wliich  process 

may  be  sent  out  of  the  county  to  be  served,  has  reference  to  the 
place  where  "the  contract  was  made  and  executed.  Phelps  v. 
McGee,  155. 

INFANTS. 

1.  In  all  cases  against  infants  strict  proof  is  required.     The  record  must 

furnish  proof  to  sustain  a  decree  against  them,  whether  the  guai'd- 
ian  ad  litem  answers  or  not.     Masterson  v.  Wiswoidd,  48. 

2.  Infant  heirs,  who  have  not  guardians  appearing  for  them,  must  be 

represented  by  guardians  ad  litem.    Herdman  v.  Short,  59. 

3.  Where  a  mortgage  was  given  concurrently  with  a  note,  and  a  con- 

tract for  a  sale  of  land,  which  the  mortgagee  had  the  option  not 
to  take,  if  he  should  so  declare  before  a  certain  day,  on  a  proceed- 
ing to  foreclose  such  a  mortgage  against  the  heirs  of  the  mort- 
gagor, some  of  whom  are  minors,  a  decree  should  not  be  entered 
without  proof  of  the  execution  or  existence  of  the  note,  and  proof 
that  the  mortgagee  had  given  notice,  in  proper  time,  of  his  election 
not  to  take  the  land  which  he  had  contracted  to  pui'chase.  Carr 
et  al.  V.  Fielden,  77. 

4.  Full  proof  is  necessary  in  equity  proceedings  against  infants ;  which 

should  be  preserved  of  record,  no  matter  what  answer  the  guard- 
ian ad  litem  may  make  for  the  infants.     Ibid.  77. 

5.  Females  are  at  majority  at  eighteen  years  of  age.     Stevenson  v. 

Westfall,  209. 

See  Administrator,  4,  7 

INJUNCTION. 

1.  A  bill  for  an  injunction  to  stay  the  opening  of  a  highway  until  the 

right  could  be  determined  at  law,  in  a  suit  pending,  was  dissolved 
in  the  court  below ;  the  complainant  in  the  bill  brought  his  writ  of 
error  and  obtained  a  supersedeas ;  and  asks  an  order  to  have  the 
injunction  revived  until  the  suit  at  law  shall  be  determined.  Held, 
that  as  the  facts  would  authorize  an  injunction  if  presented  to  this 
court,  that  an  order  should  be  entered  revivin^he  original  injunc- 
tion, and  that  notice  be  given  accordingly.  Chaviplin  v.  Morgan, 
293. 

2.  An  injunction  to  restrain  parties  from  disposing  of  goods  pending  a 

trial  at  law,  so  that  they  may  be  levied  upon  by  virtue  of  a  judg- 
ment which  the  complainant  hopes  to  obtain,  is  improper.  Plielps 
et  al.  V.  Foster  et  al.  309. 
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3.  It  is  erroneous  to  issue  an  injunction  without  an  order  from  the 

proper  officer  so  to  do.     Ibid.  309. 

4.  In  a  bill  for  an  injunction  to  restrain  a  party  from  disposing  of 

goods  during  the  pendency  of  a  suit  at  law,  when  the  suit  at  law 
is  dismissed  the  injunction  must  follow  its  steps  as  a  necessary  con- 
sequence.    Ibid.  309. 

5.  Except  in  the  case  of  an  injunction  to  restrain  a  judgment  at  law, 

it  is  improper  to  award  damages  upon  the  dismissal  of  an  injunc- 
tion biU.     Ibid.  309. 

6.  An  injunction  should  rarely,  if  ever,  be  allowed  without  notice  to 

the  party  to  be  enjoined,  when  that  is  practicable,  so  that  he  may 
be  heard,  and  may  tile  affidavits  in  answer  to  the  bill.     Ibid.  309. 


INJUEIES  EESULTING  IN  DEATH. 

1.  A  child,  four  years  of  age,  fell  into  a  water  tank  constructed  by  the 

city,  and  was  drowned.  Held,  that  the  father,  as  admininistrator, 
could  maintain  an  action  under  the  act  which  gives  a  remedy  when 
the  death  of  a  person  is  caused  by  the  wrongful  act,  default  or 
neglect  of  another.     City  of  Chicago  v.  Major,  349. 

2.  The  action,  under  this  statute,  is  to  be  brought  by  the  executor  or 

administi'ator  of  the  deceased  and  is  not  Umited  to  those  cases 
where  he  leaves  a  widow.     Ibid.  349. 

3.  Any  money  recovered  by  such  an  action  is  not  to  be  treated  as  a 

part  of  the  estate  of  the  deceased ;  creditors  do  not  get  any  benefit 
from  it.  It  is  to  be  distributed  among  those  to  whom  the  personal 
estate  would  descend,  in  the  absence  of  a  will,  according  to  the 
statute  of  descents.     Ibid.  349. 

4.  Orphans  may  have  a  redress  under  this  statute  where  both  parents 

ai'e  killed,  and  a  husband  for  the  loss  of  a  wife.     Ibid.  349. 

5.  The  damages,  under  this  act,  can  only  be  for  the  pecuniary  loss,  not 

for  the  bereavement ;  and  the  judgment  be  governed  by  their  own 
knowledge,  and  experience  applied  to  the  proof,  in  estimating 
damage.    Ibid.  349. 

6.  A  long  and  unreasonable  delay  in  repairing  the  tank,  on  the  part  of 

the  city,  would  justify  the  jurors  in  presuming  that  the  city  had 
been  notified  of  its  defects  and  was  guilty  of  neghgence  in  omit- 
ting to  repau'  it.     Ibid.  349. 

7.  It  is  not  sufficient  that  such  a  tank  is  so  constructed  as  to  be  safe  for 

all  such  persons  as  ordinarily  use  the  streets  of  a  city.     Ibid.  349. 

8.  The  jurors  are  to  judge  whether  the  parents  of  the  child,  in  such  a 

case,  were  guilty  of  negligence ;  and  the  burden  of  proof  is  upon 
the  plaintitr  to  show  negligence  in  the  defendant  as  well  as  to 
acquit  himself  of  it.     Ibid.  349. 

INSANITY. 

1,  Occasional  paroxysms  of  hereditary  insanity,  before  mal  .'iage,  un- 

known to  the  husband,  do  not  furnish  a  ground  for  divorce.  Nor 
does  completerfnsanity  after  marriage.     Hamaker  v.  Haymaker,  137. 

2.  Every  man  will  be  presumed  to  be  sane  until  the  contrary  is  proved, 

and  the  burthen  of  proof  lies  upon  the  party  who  alleges  insanity. 
Menkins  v.  Lightner,  2S2. 

8.  When  insanity  is  established  to  have  existed,  it  will  be  presumed 
that  it  continues,  until  the  presumption  is  overthrown  by  proof, 
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which  must  be  made  by  the  pai-ty  who  alleges  a  restoration  to 
reason.    Ibid.  283. 

4.  Contracts  entered  into  after  insanity  has  been  established  by  proof, 
if  insisted  on  by  the  party  who  claims  the  benefit  of  it,  must  be 
shown  to  have  been  executed  when  both  parties  were  sane.     Ibid. 

283. 

■5.  A  party  will  be  protected  against  his  own  acts  while  in  a  state  of 
insanity,  even  if  brought  on  by  drunkenness.     Ibid^  282. 

•6.-  Eelief  may  be  granted  (where  the  rights  of  parties  may  be  restored) 
against  acts  done  by  a  party  who  is  so  inebriated  as  to  be  inca- 
j)able  of  contracting,  or  who,  from  the  effects  of  inebriation,  con- 
tinues incapable.     Ibid.  282. 


INSTRUCTIONS. 

1.  It  is  erroneous  to  instruct  the  jury,  in  an  action  for  mahcious  pros- 

ecution, that  if  the  defendant  in  the  suit  had  prosecuted  the  plaint- 
iff on  the  charge  alleged,  and  the  plaintiff  had  been  acquitted, 
that  he  was  therefore  entitled  to  a  verdict.  The  law  does  not  pre- 
sume malice  and  want  of  j^robable  cause  merely  because  a  party 
has  been  prosecuted  and  acquitted.     McBean  v.  Ritchie,  114. 

2.  It  is  not  proper,  where  a  witness  has  been  examined,  and  leaves  the 

court,  so  that  he  can  not  again  be  found,  as  appears  by  a  return  to 
an  attachment  against  him,  to  instruct  the  juiy  that  it  is  probable 
the  witness  avoids  further  examination,  thereby  prejudicing  his 
credibility.     Coughlin  v.  The  People,  366. 

3.  Such  insti'uctions  only  should  be  given  as  are  based  upon  legitimate 

evidence  in  the  case,  and  if  irrelevant  instructions  properly  stating 
abstract  principles  of  law^s  are  given,  which  are  calculated  to  mis- 
lead the  jury,  it  will  be  error.     Ibid.  266. 

4.  Instructions  in  the  nature  of  a  motion  in  arrest,  striking  at  the  suffi- 

ciency of  the  alleged  cause  of  action,  may  perhaps  be  sanctioned 
in  practice.     Frink  et  al.  v.  Schroyer,  416. 

5.  "Where  substantial  justice  has  been  done,  even  if  errors  have  been 

committed  on  the  trial  in  relation  to  evidence  or  instructions,  the 
judgment  will  not  be  reversed.     Neickirk  v.  Cone,  449. 

6.  Nor  will  a  judgment  be  reversed  for  a  refusal  to  give  instructions, 

unless  these  correctly  state  the  law,  and  the  facts  shall  require  the 
application  of  them  to  enable  the  jury  to  arrive  at  a  legal  conclu- 
sion upon  the  facts.     Ibid.  449. 

7.  Where  pleas  are  held  sufficient,  it  is  not  erroneous  for  the  court  to 

give  instructions  to  the  jury  mvolving  the  questions  presented  by 
the  pleas.    Low  v.  Getty,  493. 

See  Assault  and  Battery. 


INSURANCE. 

1.  If  a  party  insured,  who  causes  the  fire  by  wl:i^ch  his  goods  were 

destroyed,  by  false  representations  should  recover  from  the  m- 
surers,  he  may  be  compelled  to  refund  what  lias  been  paid  him. 
McConnel  v.  Del.  Ins.  Co.  338. 

2.  "Where  a  cause  of  action,  or  a  defense,  is  based  upon  a  charge  of 

crime,  to  sustain  either  the  proof  must  be  full  and  satisfactory. 
Ibid.  338. 
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3.  In  cases  arising  out  of  insurance  policies,  where  it  is  necessary  to 
'  establish  facts  which  show  a  crime,  the  same  degree  of  proof  is  re- 

quu-ed  to  sustain  the  action  or  defense  that  would  be  required  to 
procure  a  conviction  under  an  indictment  for  the  same  offense. 
Ihid.  228. 

4.  An  insurance  company  may  waive  imperfections  and  deficiencies  in 

the  statement  of  loss  and  proof  required  by  the  policy ;  and  all  ob- 
jections to  the  sufficiency  of  proof  will  be  considered  as  waived  to 
everything  not  specifically  pointed  out.  Peoria  M.  &  F.  Ins.  Co. 
V.  Lewis  et  al.  553. 

■5.  Upon  notice  and  an  account  and  proofs  furnished  of  loss  to  an  insur- 
ance company,  all  objections  that  might  be  but  are  not  taken,  if 
the  company  objects  to  paying,  will  be  considered  as  waived,  and 
only  such  objections  can  be  insisted  on  as  were  first  made.  Ibid. 
553. 

6.  If  it  is  objected  that  an  assignment  or  change  of  interest  in  the 

premises  insured  was  executed  subsequent  to  the  policy,  want  of 
consent  must  be  averred  in  a  plea  to  an  action  on  the  policy,  or  it 
will  be  presumed  that  the  conditions  of  the  policy  were  complied 
with.     Ibid.  553. 

7.  Where  the  conditions  of  a  policy  require  that  notice  of  a  loss  shall 

be  given  "forthwith,"  it  will  be  understood  to  requne  the  use  of 
due  diligence,  and  that  it  shall  be  given  within  a  reasonable  time, 
under  the  circumstances.     Ibid.  553. 

8.  If  it  is  represented  that  a  force-pump  is  connected  with  the  build- 

ing insured,  and  there  is  such  a  pump,  but  without  hose,  there  will 
be  a  compliance  with  the  condition.     Ibid.  558. 

9.  The  insurance  of  a  starch  manufactory  will  include  fixtures  and 

machinery.     Ibid.  553. 

10.  If  a  greater  loss  is  proved  than  the  whole  amount  insured  by  differ- 

ent policies,  the  party  insured  will  be  entitled  to  recover  the  full 
amount  of  each  policy,  unless  the  recovery  shall  be  limited  by  the 
policy  to  only  a  proportion  of  the  loss.     Ibid.  553. 

11.  The  insured  wiU  be  entitled  to  interest  upon  the  amount  of  loss 

proved  witliin  the  policy  from  the  time  fixed  for  the  payment,  after 
proof  of  loss.     Ibid.  553. 

INTEREST. 
See  Usury,  1. 

INTESTATE  ESTATES. 
See  Lien,  4,  5,  6.    Administrator.    Limitation.    Heer,  9,  10. 

JOINT  DEBTORS. 

1.  If  one  of  two  joint  debtors  is  released  by  his  creditor,  the  effect  of 

the  release  will  be  to  discharge  both.     Bice  v.  Webster  et  al.  331. 

2.  A  release  of  one  of  two  joint  debtors,  with  a  reservation  of  the  right 

to  proceed  against  the  other,  will  be  a  discharge  of  both.  Ibid.  831. 

3.  A  proviso  to  a  contract  which  is  incompatible  with  or  repugnant  to 

the  contract  is  void.     Ibid.  331. 

4.  A.  stipulated  with  B.,  who,  with  C,  was  his  joint  debtor,  for  a  con- 

sideration, to  release  him  from  all  liability  under  legal  process,  so 
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far  as  A.  legally  might,  without  discharging  C,  and  expressly  re- 
serving all  claim  and  recourse  against  C.  Held,  that  such  a  condi- 
tion is  repugnant  to  the  contract,  and  void,  and  that  B.  and  C.  are 
both  released.    Ibid.  331. 

JOINT  STOCK  COMPANY 

1.  Wliere  the  charter  of  a  company  does  not  require  it,  a  certificate  of 

stock  need  not  be  given  to  a  subscriber  to  enable  the  company  to 
recover  a  subscription  to  stock.  Chandler  v.  Nor:  Cross  JR.  B.  Co. 
190. 

2.  A  eompany  may  make  such  by-laws  regulating  stock,  anfl  the  man- 

ner of  voting  upon  it,  as  are  consistent  with  its  charter.    Ibid.  190. 

JUDGMENT. 

1.  The  mode  of  satisfaction  of  a  judgment  against  a  county  is  that  pro- 

vided by  the  statute,  and  a  direction  of  that  mode  of  satisfaction 
in  the  judgment  is  proper.  Execution  does  not  issue  agamst  a 
county.     Randolj)h  County  v.  Rcdla,  29. 

2.  The  proceeding  by  petition  for  partition  is  at  law,  and  does  not  touch 

the  equities  of  the  parties.  The  judgment  upon  the  petition  should 
define  the  respective  interests  of  the  parties,  and  is  conclusive  upon 
them ;  and  the  commissioners  should  set  off  to  each  the  interest 
adjudged,  by  metes  and  bounds,  without  attempting  to  adjust 
equities.     Greenup  v.  Sewell,  53. 

3.  To  simply  du-ect  that  partition  should  be  made    is    insufficient. 

Ibid.  53. 

4.  After  a  judgment  has  been  rendered,  and  the  court  has  adjourned, 

it  is  too  late  to  cure  tlie  error  of  a  jury  in  making  up  a  verdict,  by 
a  remittitur  of  the  excess  of  damages.  And  an  entry  of  a  credit 
upon  the  judgment,  by  a  subsequent  order  of  the  court,  can  not 
have  the  same  legal  effect  as  a  remittitur.  Rowan  v.  The  People, 
use  of,  etc.  159. 

5.  An  action  will  not  be  sustained  against  a  party  for  using  his  legal 

defenses,  or  resorting  to  his  legal  remedies  to  get  rid  of  an  illegal 
judgment.     Nolte  v.  Lowe  et  al.  437. 

6.  In  proceedings  in  rem,  where  there  is  not  an  appearance,  the  judg- 

ment must  not  exceed  the  amount  sworn  to  in  the  affidavit  for  the 
attachment ;  a  remittitur  of  such  excess  after  judgment  does  not 
cure  the  error.     Steamboat  Clarion  v.  Moran,  501. 

7.  The  judgment  of  a  court  having  jurisdiction,  allowing  claims,  is 

conclusive  when  brought  in  question  collaterally;  but  this  rule 
has  no  application  to  the  lien  set  up  against  property  in  other  hands,. 
out  of  winch  satisfaction  is  sought.    McCoy  v.  Morrow,  519. 

See  Sheriff's  Sale. 


JUDGMENT  DEBTOR  AND  CREDITOR. 

See  Sheriff's  Sale. 

JURIES. 

In  an  action  upon  a  promissory  note,  given  to  N.  D.  B.  for  the  use 
of  B.  B.,  where  a  receipt  is  shown  in  full  of  all  notes,  etc.,  dated 
six  years  after  the  note,  for  a  much  less  sum  than  the  note,  it  is 
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wi-ong  to  dii'ect  the  jury  that  the  note  and  receipt  do  not  show  any 
fact  which  tends  to  prove  that  the  note  is  excluded  from  the  re- 
ceipt ;  the  jurors  sliould  be  allowed  to  draw  their  own  conclusions 
from  the  facts  in  the  case.     Bartholomew  v.  Bartholomew,  336. 

See  Inju^iibs  Resulting  in  Death. 


JURISDICTION. 

1.  Although  a  court  not  having  jurisdiction  can  not  take  it  by  consent 

of  the  parties,  and  its  judgment  is  a  nullity,  yet  if,  on  appeal  from 
sitch  court  to  a  court  having  original  jurisdiction  of  the  matter,  the 
parties  voluntarily  appear  and  consent  to  a  trial,  the  judgment  in 
the  latter  court  will  be  binding.     Randolph  County  v.  Balls,  39. 

2.  All  actions,  local  or  transitory,  against  any  county  must  be  com- 

menced in  the  circuit  court  of  such  county.     Ibid.  29. 

3.  In  a  proceeding  by  an  administrator  to  sell  the  real  estate  of  his  de- 

cedent, unless  the  mode  pointed  out  by  the  statute  for  bringing  the 
parties  interested  before  the  court  is  pursued,  there  will  be  sucli  a 
want  of  jurisdiction  as  will  vitiate  the  order  for  sale.  Herdm,an  v. 
Short,  59. 

4.  Where  parties  enter  into  a  stipulation,  and  agree  to  certain  facts  to 

be  submitted  to  the  circuit  court  for  adjudication,  and  that  such 
decision  may  be  brought  to  the  supreme  court  for  review,  the  cir- 
cuit court  has  jurisdiction  over  the  matter  and  persons,  and  should 
proceed  to  final  judgment.     Crull  etux.  v.  Keener,  65. 

5.  If  a  court  has  jurisdiction  of  the  person  and  of  the  cause  of  action, 

its  judgment,  whether  foreign  or  domestic,  wiU  be  conclusive  upon 
the  parties.     Horton  v.  Critchjield,  133. 

6.  Where  a  party  was  sued  and  appeared  before  a  justice  of  the  peace 

in  Ohio,  and  there  successfully  defended,  and  the  suit  was  taken 
by  appeal  to  the  common  pleas,  without  any  service  iipon  or  notice 
to  the  defendant,  in  which  court  a  judgment  was  obtained  against 
him,  it  will  be  presumed  that  the  common  pleas  of  Ohio  had  juris- 
diction.    Ibid.  133. 

7.  It  will  be  ])resumed  that  a  court  which  pronounces  a  judgment 

has  jurisdiction,  unless  the  fact  is  shown  to  be  otherwise.  Ibid. 
133. 

8.  A  party  may  show  that  an  appeal  would  not,  without  a  new  sum- 

mons, continue  a  cause  in  court,  and  then  he  may  go  behind  the 
judgment,  and  into  the  merits  of  the  indebtedness.     Ibid.  133. 

9.  In  proceedings  before  a  justice  of  the  peace,   it  need  not  appear 

whether  the  judgment  was  for  debt  or  damages.     Ibid.  133. 

10.  The  legislature  has  power  to  confer  jurisdiction  upon  the  county 
court  of  Peoria  county  to  hear  cases  on  appeal  from  judgments  of 
justices  of  the  peace  in  civil  matters.     Jackson  v.  Kemble,  580. 

See  Construction  of  Statutes,  1.    Practice,  17. 

JUSTICES  OF  THE  PEACE. 

1.  Where  a  declaration  upon  the  oflficial  bond  of  a  justice  of  the  peace 
recites  that  he  was  twice  elected,  but  alleges  a  breach  for  non-pay- 
ment of  money  collected  during  his  first  terna  of  office,  it  will  be 
sufficient  to  maintain  the  action  upon  the  bond  first  given ;  it  will 
not  be  presumed  that  the  justice  held  the  money  by  virtue  of  hi& 
second  office.     County  of  Warren  v.  Jeffrey  et  al.  339. 
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2.  It  is  not  the  duty  of  a  justice  of  the  peace  to  pass  over  money  that 

he  has  collected  to  his  successor ;  that  duty  is  to  transfer  dockets, 
books,  papers  and  unfinished  business.     Ihid.  329. 

3.  When  a  justice  of  the  peace  has  absconded,  no  demand  for  money 

collected  by  him  need  be  made  in  order  to  maintain  a  suit  upon  his 
official  bond.     Ibid.  329. 

LANDLORD  AND  TENANT. 

1.  Where  a  tenant  went  into  i^ossession  of  land  without  any  specific 
contract  for  the  payment  of  rent,  with  permission  to  remain  on  it 
untn  spring,  and  continued  in  possession,  raising  crops,  for  two 
years  and  upward,  it  was  held  to  be  a  tenancy  from  year  to  year, 
and  that  a  proceeding  for  forcible  detainer,  where  notice  to  termi- 
nate the  tenancy  had  not  been  given,  could  not  be  sustained.  Hunt 
V.  Morton,  75. 

See  Lease,  1  and  2. 

LEASE. 

1.  An  agency  by  parol  will  authorize  the  agent  to  execute  a  writtea 

lease  without  seal,  for  four  years,  in  the  name  of  and  for  his  princi- 
pal ;  and  such  a  lease  will  be  good  under  the  statute  of  tliis  state  con- 
cerning frauds  and  perjuries,  and  regulating  conveyances.  Lake 
V.  Cmnphell,  106. 

2.  The  lease  needs  not  a  seal,  nor  acknowledgment  and  recording,  to 

give  it  validity  between  the  parties.     Ibid.  106. 

LEGAL  EEPEESENTATIVE. 

1.  The  term  "legal  representative,"  as  used  in  the  law  of  congress  en- 
titled "  An  act  authorizing  the  laying  off  a  town  on  Bean  river 
(Fevre  river),  in  the  state  of  Illinois,  and  for  other  purposes,"  etc., 
is  designed  to  describe  a  party  in  interest,  who  had  succeeded  to 
the  right  of  the  deceased  party,  who  had  received  the  permit,  or 
made  the  requisite  improvement,  and  by  virtue  of  which  the  land 
is  authorized  to  be  entered.  The  administrator  of  such  deceased 
party  is  not  entitled  to  take  the  benefit  of  the  law,  by  vhtue  of  his 
appointment.  Whoever  succeeded  to  the  right  of  the  settler,  by 
operation  of  law,  or  by  grant,  is  his  legal  representative.  More- 
house V.  Pheljis,  472. 

LEGATEE. 

1.  If  a  testator  devises  an  estate  belonging  to  his  son  to  a  third  per- 

son, in  the  same  will  bequeathing  a  legacy  to  his  son,  the  son  must 
either  relinquish  his  claim  to  his  estate,  or  to  the  legacy  or  bequest. 
The  son  may  elect  which  he  will  take ;  and  if  he  has  knowledge 
of  the  condition  of  the  property,  he  will  be  concluded  by  his  elec- 
tion.    WilbanJcs  et  al.  v.  Wilbanks  et  al.  17. 

2.  A.  married  and  had  several  children ;  he  purchased  forty  acres  of 

land  in  the  name  of  his  wife,  who  afterward  died.  A.  married  a 
second  time,  and  hj  this  marriage  had  one  child ;  at  his  decease, 
by  his  last  will  he  gave  this  forty  acres  of  land  to  his  wife,  at  her 
death  to  descend  to  her  child ;  giving  bequests  and  legacies  to  the 
children  of  his  first  marriage,  which  they  accepted ;  these  children, 
as  heirs  of  their  mother,  afterward  in  ejectment  sought  to  recover 
the  forty  acres  bequeathed  to  the  child  of  the  second  marriage. 
Held,  that  the  children  of  the  first  marriage,  having  elected  to  take 
under  the  will,  could  not  afterward  divest  the  other  heir,  although 
then-  father  had  by  liis  will  disposed  of  this  land,  not  being  his. 
Ihid.  17. 
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LIEN. 


1.  "Wliere  a,  lien,  to  secure  the  payment  of  money,  has  been  given  upon 

one  parcel  of  property,  and  also  a  lien  upon  another  parcel  in  case 
'  the  fii'st  should  be  insufficient,  the  second  lien  is  a  contingent  one, 
and  the  insufficiency  of  the  first  parcel  must  be  shown  before  the 
lien  upon  the  second  becomes  specific  and  absolute.  Trenchard  v. 
Warner,  142. 

2.  Warehousemen  have  a  lien  on  i^roperty  stored  by  them,  for  proper 

charges,  and  may  retain  possession  of  the  property  to  secure  pay- 
ment of  such  charges.     Low  v.  Martin,  286. 

3.  A  fraudulent  issue  of  warehouse  receipts  for  grain  not  in  store  does 

not  deprive  the  warehouseman  of  liis  lien  for  that  which  he  has  act- 
ually stored.     Ihid.  286. 

4.  A  creditor  will  be  considered  to  have  waived  his  lien  upon  the  prop- 

erty of  an  intestate,  if  he  does  not  pursue  liis  remedy  in  a  reason- 
able time.  If  prosecuted  in  a  reasonable  time,  the  lien  will  be  good 
against  purchasers  from  hens  or  devisees.     McCoy  v.  Morrow,  519. 

6.  Although  there  is  not  an  express  statute  of  limitations  within  which 
such  a  lien  may  be  enforced,  it  would  seem  by  analogy  to  the  lien 
of  judgments,  and  the  limitations  for  entry  upon  and  recovery  of 
lands,  that  seven  years  from  the  death  of  an  intestate  should  bar 
such  liens.     Ihid.  519. 

€.  The  law  will  not  favor  liens  upon  lands  of  which  the  public  records 
do  not  furnish  notice.     Ihid.  519. 

See  Railroads,  26. 

LIMITATION. 

1.  The  fact  that  the  debtor  and  creditor  both  resided  in  the  same,  but 

another  state,  will  not  prevent  the  operation  of  the  statute  of  lim- 
itations, under  the  statute  of  1849  and  1851.     Baker  v.  Brown,  91. 

2.  The  death  of  the  debtor  does  not  arrest  the  running  of  the  statute 

of  limitations.     Ihid.  91. 

8.  An  administrator  is  within  the  description  of  persons  from  whom  a 
title  may  be  deduced  of  record,  so  as  to  authorize  a  party  holding 
under  it"  by  seven  vears"  actual  residence,  to  make  out  a  bar  under 
the  eighth  section  of  chapter  66  of  Revised  Statutes,  title  "  Limit- 
ations."   Collins  V.  Smith,  160. 

4.  If  the  source  of  the  title  under  which  a  party  claims  under  the  lim- 
itation act  is  of  record,  it  is  not  essential  that  every  link  in  his 
chain  of  title  should  be  so ;  a  resulting  trust  may  be  established  by 
parol.     Ibid.  160. 

6.  The  statute  of  limitations  affecting  T\Tits  of  error  does  not  make  any 
exception  in  favor  of  a  party  who  may  have  been  out  of  the  state 
or  beyond  seas.     Stevenson  et  al.  v.  Westfall,  209. 

6.  Where  a  party  claims  title  under  the  twenty  years'  limitation,  hav- 

ing entered  without  claim  or  color  of  title,  his  possession  is  to  be 
deemed  co-extensive  with  his  actual  occupancy,  jiedis  possessio : 
but  if  he  entered  under  claim  and  color  of  paper  title,  his  posses- 
sion is  to  be  deemed  co-extensive  with  the  boundaries  of  the  deed 
where  there  has  been  no  other  actual  occupancy  of  any  part  of  the 
tract.     Goewey  v.  Urig,  238. 

7.  A  party  in  actual  possession  of  part  of  a  tract  of  land,  claiming  the 

whole,  and  without  claim  or  color  of  paper  title,  may  be  deemed 
to  be  possessed  as  against  other  trespasser  and  intruders,  but  not  as 
against  the  true  owner.     Ibid.  238. 
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8.  Tlie  simple  production  of  a  deed  from  the  auditor  on  a  tax  sale, 

under  the  act  of  1837,  is  not  sufficient ;  the  party  relying  on  it 
must  also  show  a  compliance  with  the  prerequisites  of  the  statute. 
But  it  may  be  good  color  of  title  under  the  statute  of  limitations 
if  held  in  good  faith.     Ibid.  238. 

9.  The  sale  of  an  entire  tract,  by  one  of  several  tenants  holdiug  in 

common,  followed  by  adv^'-se  possession,  amounts  to  an  ouster  or 
disseizure  of  the  co-tenai  s  and  the  statute  of  limitations  will  bar 
then-  action  or  entry.     Ibi^,.  238. 

10.  A.  for  a  number  of  years  held  a  tract  of  land  under  a  title  deducible 

of  record,  and  occupied  the  north  half  of  it.  B.,  witliout  any 
title,  occupied  a  portion  of,  and  held  an  adverse  claim  to,  all  of  the 
south  half  of  it,  and  then  purchased  A.'s  interest  in  the  south  half. 
Held,  that  .five  years  afterward  B.  could  not  avail  himself  of  the 
seven  years'  statute  of  hmitations,  having  held  adversely  to  A.  for 
two  of  the  seven  years.     Ibid.  238. 

11.  The  ninth  section  of  the  twenty-fourth  chapter  of  the  Revised  Stat- 

utes, title  "Conveyances,"  which  provides  that  a  person  having 
color  of  title,  etc. ,  to  vacant  and  unoccupied  land,  who  shall  pay 
taxes  thereon  for  seven  successive  years,  shall  be  deemed  to  be  the 
legal  owner,  etc.,  of  said  land,  declared  to  be  unconstitutional,  it 
not  being  a  provision  acting  as  a  limitation,  but  as  absolutely  trans- 
feiTing  the  land  of  one  person  to  another,  by  declaring  a  forfeiture 
of  estates  for  the  non-payment  of  taxes.  Harding  v.  Butts  et  al. 
503. 

12.  Although  there  is  not  an  express  statute  of  limitations  within  which 

the  lien  of  a  creditor  may  be  enforced,  it  would  seem  by  analogy 
to  the  lien  of  judgments,  and  the  limitations  for  entry  upon  and 
recovery  of  lands,  that  seven  years  from  the  death  of  an  intestate 
should  bar  such  hens.     McCoy  v.  Morrow,  519. 

13.  The  law  will  not  favor  hens  upon  lands  of  which  the  public  records 

do  not  furnish  notice.     Ibid.  519. 

14.  In  support  of  rights  claimed  and  enjoyed  without  interruption  for 

twenty  years,  the  law  will  presume  all  debts  and  demands  to  have 
been  satisfied.     Ibid.  519. 

15.  It  is  the  duty  of  administrators  to  interpose  the  presumptions  and 

positive  limitations  of  law  against  claims  presented  for  allowance; 
but  then-  omission  to  do  so  will  not  entudy  preclude  others  affected 
by  the  neglect  from  all  protection.      Ibid.  519, 

16.  The  judgment  of  a  court  having  jurisdiction,  allowing  claims,  is 

conclusive  when  brought  in  question  collaterally :  but  this  rule  has 
no  application  to  the  lien  set  up  against  property  in  other  hands, 
out  of  which  satisfaction  is  sought.     Ibid.  519. 

1 7.  It  is  the  policy  of  the  law  to  give  security  to  titles,  and  it  will  not 

allow  the  revival  of  dormant  demands  to  jeopardize  long  ^estab- 
Ushed  rights.    Ibid.  519. 

MAINTENANCE. 

l.^An  agreement  between  parties  (one  of  whom  is  an  attorney),  that 
the  latter  should  investigate  the  records  of  titles  to  real  estate,  and 
decide  between  conflicting  titles  as  to  which  is  best,  acquire  such 
titles,  and  prosecute  for  the  recovery  of  them,  and,  when  success- 
ful, to  divide  profits,  the  attorney  furnishing  skill  and  the  other 
the  capital,  is  not  tainted  with  crime,  nor  against  any  statute  of 
this  state.     Newkirk  v.  Cone,  449. 

2.  Contingent  fees  to  attorneys  at  law  are  not  against  law  or  public 
policy.     Ibid.  449. 
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5.  Maintenance,  as  defined  and  punished  in  Illinois  by  statute,  has 
abolished  the  common  law  offenses  of  champerty,  barratry,  etc., 
and  consists  in  oificiously  intermeddling  in  a  suit,  furnishing 
means  for  its  prosecution,  with  a  view  to  promote  litigation.  Ibid. 
449. 

MAJORITY. 
1.  Females  attain  majority  at  eighteen.    Stevenson  v.  Westfall,  209. 

IVIALICIOUS  PROSECUTION. 

1.  It  is  erroneous  to  instruct  the  jury,  in  an  action  for  malicious  prose- 

cution, that  if  the  defendant  in  the  suit  had  prosecuted  the  plaint- 
iff on  the  charge  alleged,  and  the  plaintiff  had  been  acquitted,  that 
he  was  therefore  entitled  to  a  verdict.  The  law  does  not  presume 
mahce  and  want  of  i^robable  cause,  merely  because  a  party  has 
been  prosecuted  and  acquitted.    McBean  v.  Ritchie,  114. 

2.  A  cause  of  action  for  malicious  prosecution,  however  malicious  and 

unfounded  the  jDrosecution  may  have  been,  does  not  arise  untU  the 
prosecution  is  ended.  To  sustain  this  action,  malice  and  want  of 
probable  cause  must  have  concurred  in  the  criminal  prosecution. 
Ihid.  114. 

3.  Less  evidence  of  want  of  probable  cause  will  be  requisite  than  would  • 

be  necessary  to  prove  an  affirmative  allegation ;  and  if  the  facts 
upon  which  the  probable  cause  depends  are  peculiarly  within  the 
knowledge  of  the  defendant,  but  slight  proof  of  the  want  of  such 
cause  will  suffice.     Ihid.  114. 

4.  Malice  will  be  inferred  from  the  want  of  proof  to  show  a  probable 

cause ;  but  malice,  although  expressly  proved,  will  not  sustain  an 
action,  if  there  was  a  probable  cause  for  a -prosecution.     Ihid,  114. 

MEASURE  OF  DAMAGES. 

1.  If  grain  was  not  delivered  at  its  destination  in  a  reasonable  time, 

for  any  fault  of  the  common  carriers,  the  measure  of  damages  is 
tlie  difference  in  the  value  of  the  gi-ain  at  such  destination  when  it 
was,  in  fact,  delivered,  and  when  it  should  have  been,  in  the  usual 
com-se  of  transportation.     G.  tfc  C.  U.  R.  R.  Co.  v.  Rae  et  al.  489. 

2.  If  the  company  wrongfully  refused  to  carry,  the  measure  of  damage 

is  the  difference  in  the  price  between  the  two  points  of  shipment 
and  destination,  when,  if  carried,  it  should  have  reached  its  desti- 
nation, and  its  value  at  the  place  whence  it  should  ha,ve  been 
taken,  including  the  necessary  expense  of  storage,  deterioration, 
etc.,  deducting  the  reasonable  expense  of  transportation.    Ibid.  489. 

See  Damages,  2,  3,  4. 

MECHANIC'S  LIEN. 

1.  The  enforcement  of  a  mechanic's  lien  is  a  chancery  proceeding;  and 

it  is  the  duty  of  the  party  who  complains  of  the  verdict  and  decree 
to  preserve  the  evidence  in  the  record,  by  bUl  of  exceptions,  or  by 
a  certificate  of  the  judge.    Ross  et  al.  v.  Derr  et  al.  245. 

2.  A  party  may  proceed  to  collect  his  debt  by  attachment  and  by  en- 

forcing a  mechanic's  lien  as  concurrent  reoiedies ;  and  the  lien  is 
not  waived  by  so  doing.     West  et  al.  v.  Fleming,  248. 

3.  A  proceeding  to  enforce  a  mechanic's  lien  is  governed  by  the  rules 

applicable  to  suits  in  equity,  and  the  decree  has  the  same  effect 
and  may  be  executed  as  other  decrees.     Ihid.  248. 
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4.  The  statute  which  allows  redemptions  from  sales  on  execution,  and 

under  decrees  directing  the  sale  of  mortgaged  lands,  does  not  ex- 
tend to  decrees  for  sales  under  mechanics'  liens.     Ibid.  248. 

5.  In  a  proceeding  to  enforce  a  lien  for  lumber  furnished  to  erect  a 

building,  a  person  who  acts  as  clerk,  to  be  paid  by  a  share  in  the 
profits  of  the  business  conducted  by  the  jjarties,  against  whom  the 
lien  is  sought  to  be  enforced,  is  a  competent  witness  for  such  par- 
ties.    Hunter  et  al.  v.  Blancharcl,  318. 

6.  The  lien  in  such  case  only  attaches  where  the  material  furnished 

has  been  actually  used  on  the  land  and  building.  There  must  not 
only  be  a  contract,  but  an  actual  use  of  the  materials  furnished. 
Ibid.  318. 

MISTAKE. 

See  Deed,  9. 

MORTGAGE. 

1.  Where  a  mortgage  was  given  concurrently  with  a  note,  and  a  con- 

tract for  a  sale  of  land,  which  the  mortgagee  had  the  option  not  to 
take,  if  he  should  so  declare  before  a  certain  day,  on  a  proceeding 
to  foreclose  such  a  mortgage  against  the  heirs  of  the  mortgagor, 
some  of  whom  are  minors,  a  decree  should  not  be  entered  without 
proof  of  the  execution  or  existence  of  the  note,  and  proof  that  the 
mortgagee  had  given  notice,  in  proper  time,  of  his  election  not  to 
take  the  land  which  he  had  contracted  to  pui'chase.  Seavis  et  al. 
V.  Fieldeti,  77. 

2.  Where  a  party  foreclosed  a  mortgage,  and  ten  years  after  assigned 

the  decree  of  foreclosure,  the  land  not  having  been  sold,  and  where 
a  hostile  title  had  arisen  through  the  omission  to  record  a  deed 
which  perfected  the  title  in  the  mortgagor,  and  the  assignee  sought 
to  revive  the  decree  of  forecloisure,  and  to  remove  the  shadow 
fraudulently  obtained  upon  the  mortgaged  land :  It  was  held  he 
had  a  right  so  to  do,  by  making  the  proper  i^arties,  so  that  the 
mortgaged  premises  might  produce  their  value  when  brought  to 
sale  under  the  deci-ee.     Cunningham  v.  Doran,  385. 

See  Husband  aijd  Wife,  4.    Contract,  3.    Chattel  Mortgage. 

MOTION. 
See  Abatement,  3. 

NEGLIGENCE. 
See  Injuries  Resulting  in  Death. 

OFFICE  —  OFFICER. 

See  Sheriff. 

OFFICIAL  BOND. 

1.  It  is  not  the  duty  of  a  justice  of  the  peace  to  pass  over  money  that 

he  has  collected  to  his  successor ;  that  duty  is  to  transfer  dockets, 
books,  papers  and  unfinished  business.  County  of  Warren  v. 
Jeffrey,  339. 

2.  When  a  justice  of  the  peace  has  absconded,  no  demand  for  money 

collected  by  him  need  be  made,  in  order  to  maintain  a  suit  upon 
his  official  bond.     Ibid.  329. 

See  Pleading,  16. 
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PAEENT  AND  CHILD. 

1.  A  stejj-father  will  not  be  held  to  pay  for  tlie  services  of  a  minor 

step-son  -who  lives  in  the  family  as  a  member  of  it,  where  the  rela- 
tionship of  parent  and  child  exists,  unless  an  express  promise  to 
pay  for  the  services  can  be  shown.     Brush  v.  Blanchard,  46. 

2.  Where  a  special  agi-eement  has  been  made  by  a  parent  to  pay  the 

board  of  a  child,  the  creditor  can  not  collect  the  board  from  the 
infant's  estate  if  the  parent  neglects  to  pay.     Sinklear  v,  Emert,  63. 

See  Injuries  Resulting  in  Death. 

PARTIES. 
See  Pleading,  1,  2,    Partners,  4,  5.    Abatement,  1,  3. 

PARTITION. 

1.  Wliere  a  court  of  equity  can  so  partition  a  joint  estate  as  to  accom- 

modate a  pai"t  of  the  owners,  without  injuring  others,  it  will  do  so. 
Greenup  v.  Sewell,  50, 

2.  "Where  improvements  upon  land  sought  to  be  partitioned  by  proceed- 

ing under  the  statute  are  insignificant,  a  court  of  chancery  will  not 
interfere  to  control  the  action  of  the  court  at  law.     Ibid.  50. 

3.  The  proceeding  by  petition  for  partition  is  at  law,  and  does  not  touch 

the  equities  of  the  parties.  The  judgment  upon  the  petition  should 
define  the  respective  interests  of  the  parties,  and  is  conclusive  upon 
them ;  and  the  commissioners  should  set  off  to  each  the  interest  ad- 
judged, by  metes  and  bounds,  without  attempting  to  adjust  equi- 
ties.    Greenup  v.  Sewell,  53. 

4.  To  simply  direct  that  partition  should  be  made  is  insufficient.    Ibid. 

53 

PARTNERS  —  PARTNERSHIP. 

1.  The  law  implies  authority  in  one  partner  to  execute  notes  in  the 

name  of  the  copartnership  only  where,  from  the  nature  of  the  part- 
nership, tiie  authority  is  necessary  for  the  success  of  its  business, 
or  where  the  exercise  of  the  power  is  according  to  usage  and  cus- 
tom.    Gray  v.  Ward,  32. 

2.  Where  a  partnership  is  limited  to  a  single  enterprise  the  law  will  not 

imply  authority  in  one  partner  to  use  the  name  of  the  firm  out  of 
its  usual  business,  or  contrary  to  business  usage,  so  as  to  bind  the 
firm,  unless  the  transaction  is  subsequently  recognized  or  approved 
by  tiie  partners  sought  to  be  made  liable.     Ibid.  32. 

3.  A.,  B.  and  C.  held  jointly  two  shares  in  a  joint  stock  company,  cre- 

ated for  digging  tunnels,  acting  together  without  any  express  un- 
derstanding as  to  their  relations  to  each  other ;  B.  bought  out  the 
interest  of  C,  and  gave  therefor  a  note  signed  A.  &  Co.,  A.  not 
knowing  anything  of  the  transaction,  nor  approving  it  at  any  time. 
Held,  that  A.  was  not  liable  on  the  note.     Ibid.  32. 

4.  A.  brouglit  his  action  of  assumjysit  against  B.  and  C.  as  copartners ; 

these  pleaded  in  abatement  that  two  others,  partners,  were  jointly 
liable  with  them ;  and  it  appeared  that  the  agent  of  A.  was  con- 
versant (although  himself  was  not)  of  the  fact  that  the  two  others 
were  partners  of  B.  and  C.  at  the  time  of  the  contract  for  which 
suit  was  brought.  Held,  that  the  plea  was  good,  and  that  the  suit 
should  have  been  brought  against  all  who  were  liable.  Page  et  al. 
V.  Brant,  37. 
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5.  In  actions  ex  contractu,  all  the  ostensible  and  public  members  of  a 

copartnership,  existing  at  the  time  of  the  making  of  the  contract 
sued  on,  must  be-  joined.  Dormant  or  secret  partners  need  not  be 
joined.     Ibid.  37. 

6.  The  surviving  partner  has  not  the  right,  in  the  adjustment  of  ac- 

counts between  himself  and  a  deceased  partner,  to  have  liis  individ- 
ual account  against  the  deceased  deducted  from  any  balance  which 
may  be  found  in  liis  hands  as  surviving  partner.  Berry  et  al.  v. 
Poicell,  88. 

7.  The  existence  of  a  mortgage  security,  in  favor  of  the  surviving  part- 

ner, does  not  change  the  rule.    Ibid.  88. 

8.  The  balance  due  from  the  intestate,  found  in  favor  of  the  survi- 

vor, should  be  allowed  in  the  adjustment  in  proper  proportion. 
Ibid.  88. 

9.  A.  and  B.  were  partners ;  A.  having  conti'ibuted  toward  the  capital 

of  the  firm  $10,000  and  B.  $5,000.  A.,  at  different  times,  withdrew 
from  the  firm  $18,340,  which  was  charged  to  him  in  account  upon 
the  books  of  the  firm,  and  afterward,  on  the  17th  day  of  May,  1851, 
to  secure  the  paj-ment  of  that  sum  within  three  years  from  that 
date,  he  gave  a  mortgage  to  the  firm.  Between  May  17,  1851,  and 
April  27,  1852,  A.  paid  to  the  firm,  at  different  times,  $2,380.54. 
On  Aj^ril  27, 1852,  A.  sold  and  conveyed  to  B.  all  his  interest  in  the 
property,  debts,  accounts,  notes,  books  and  papers  of  the  firm,  and 
certain  private  property  of  A.,  valued  at  $5,000;  in  consideration 
of  which,  B.  agreed  to  pay  the  debts  of  the  firm,  and  have  the 
$5,000  indorsed  upon  A.'s  mortgage.  Afterward,  A.  made  further 
payments  to  B.,  amounting,  in  all,  to  $4,383.33.  Upon  a  bill,  filed 
by  A.,  for  a  settlement  of  the  account,  held: 

I.  That  the  sale  and  conveyance  did  not  pass  to  B.  the  account 
against  A.,  but  that  the  same,  and  the  rights  of  the  partners,  on 
account  of  the  capital  originally  contributed  by  them,  severally, 
to  the  fii-m,  were  unaffected  by  such  sale  and  conveyance. 

II.  Where  jiartners  contribute  unequal  sums  toward  the  capital 
of  the  firm,  and  are  to  share  its  losses  equally,  although  the  capi- 
tal may  be  exhausted  in  paj'ing  debts,  or  destroyed,  the  right  of 
contribution  exists  between  the  parties  to  make  their  losses  equal. 

III.  That  the  amount  secured  to  be  jDaid  by  the  mortgage  bore 
interest  from  its  date. 

IV.  That  in  the  settlement,  interest  should  be  computed  on  the 
amount  secured  to  be  paid  by  the  mortgage,  from  its  date  up  to 
the  time  of  the  fu'st  payment,  when  such  payment  should  be  de- 
ducted ,  and  the  interest  computed  on  the  balance  to  the  time  of  the 
next  payment,  and  so  on,  to  April  27, 1852.  That  on  April  27,  1852, 
A.  should  be  credited  $5,000  upon  the  books  of  the  firm,  and  B. 
should  be  charged  with  the  same  amount.  That  from  the  amount 
due  on  the  mortgage,  on  April  27,  1852,  the  $5,000  should  be  de- 
ducted as  of  that  date,  and  interest  computed  on  the  balance  up 
to  the  time  of  the  next  payment,  Avhen  such  payment  should  be 
deducted,  and  interest  computed  on  the  balance,  as  before,  up  to 
the  time  of  the  decree  in  the  court  belojv.  That  the  sum  paid  by 
A.  to  B. ,  after  A])ril  27,  1853,  as  well  as  the  $5,000,  should  not 
only  be  credited  to  A.,  but  should  be  charged  to  B.  upon  the  books 
of  the  firm,  and  tliat  B.  should  be  charged  with  interest  upon  the 
$5,000,  and  the  sums  paid  to  him  after  April  27,  1852,  up  to  the 
date  of  decree  in  court  below.  By  this  mode  of  stating  the  account 
it  was  found  that  there  was  due,  at  the  date  of  the  decree  in  the 
com-t  below,  from  A.  to  the  firm,  $10,444.15,  and  from  B.-to  the 
firm,  $11,803.85;  and  after  refunding  to  them  the  sums  by  them 

•  respectively  contributed  as  capital,  left  a  balance  of  $7,248,  to  be 
divided  between  the  parties  as  profits ;  the  one-half  of  which  was 
decreed  to  be  paid  A.,  less  what  he  owed  the  firm,  after  deducting 
his  capital  therefrom.     Taylor  v.  Coffing  et  al.  423. 
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10.  Where  a  partnersliip  has  been  dissolved,  and  one  partner  has  assumed 
the  enture  control  of  the  goods  on  hand,  and  sells  a  portion  of  thena 
to  the  other  pai'tner,  who  signs  a  bill  acknowledging  the  sale,  an 
action  at  law  will  lie  to  recover  the  value  of  the  goods.  Caswell  v. 
Cooper,  533. 

PATENT. 

1.  Where  the  government  has  issued  two  patents  for  the  same  tract  of 

land,  the  elder  patent  is  conclusive  evidence  of  title,  unless  it  was 
obtained  by  fraud,  or  the  government  had  not  title,  or  its  agent  no 
authority  to  sell.     Garner'  et  al.  v.  Willett,  455. 

2.  Courts  of  equity  may  establish  the  right  of  a  junior  patent,  founded 

on  a  prior  equity.     Ibid.  455. 

8.  A.  filed  affidavits  for  pre-emption  to  a  tract  of  land,  at  the  Spring- 
field land  office,  on  the  13tli  of  May,  1831,  paid  the  purchase  money 
and  entered  the  land  at  the  same  on  the  21st  of  May,  1832,  re- 
ceived his  patent  on  the  1st  of  November,  1839.  By  act  of  con- 
gress of  the  19th  of  October,  1831,  the  tract  in  dispute  was  included 
in  a  new  land  district,  and  B.  obtained  a  patent  therefor,  dated 
the  20th  of  January,  1853.  Held,  that  the  act  of  the  land  officers 
is  presumptive  evidence  that  there  was  good  cause  for  not  allowing 
the  pre-emption  as  required  by  the  pre-emption  act  of  May,  1830, 
and  that  the  title  of  A.  was  confirmed  by  the  act  of  congress  of  the 
2d  of  July,  1836,    Ibid.  455. 

/  PAYMENT. 

1.  Where  there  is  not  a  place  of  payment  agreed  on,  the  debtor  must 
seek  the  creditor  at  his  domicile  or  place  of  business,  if  he  has  one. 
Esmay  v.  Gorton  et  al.  483. 

PLEADING. 

1.  A.  brought  his  action  of  assumpsit  against  B.  and  C.  as  copartners ; 
these  pleaded  in  abatement  that  two  others,  partners,  were  jointly 
liable  with  them :  and  it  appeared  that  the  agent  of  A.  was  con- 
versant (although  himself  was  not)  of  the  fact  that  the  two  others 
were  partners  of  B.  and  C.  at  the  time  of  the  contract  for  which 
suit  was  brought.  Held,  that  the  plea  was  good,  and  that  the  suit 
should  have  been  brought  against  all  who  w.ere  liable.  Page  et  al. 
V.  Brant,  37. 

^.  In  actions  ex  contractu,  all  the  ostensible  and  public  members  of  a 
copartnership  existing  at  the  time  of  the  making  of  the  contract 
*    sued  on  must  be  joined.     Dormant  or  secret  partners  need  not  be 
joined.     Ibid.  37. 

3.  If  a  discontinuance  is  claimed  because  the  plea  answers  but  a  part 

of  the  declaration,  the  objection  must  be  taken  in  the  court  below. 
Stookey  et  al.  v.  HugJies  et  al.  55. 

4.  A  plea  to  an  action  upon  a  promissory  note  which  avers  a  part  fail- 

ure of  consideration,  because  the  note  w^as  given  for  a  lot  of  land, 
the  boundaries  of  which  were  indicated ;  that  the  land  was  free 
from  incumbrance,  and  the  title  to  it  perfect  in  tlie  vendor,  but 
that  streets  and  alleys  had  been  platted  which  diminished  the 
quantities  of  the  lot,  is  obnoxious  to  a  demurrer.     Ibid.  55. 

-5.  In  such  a  case,  while  parol  evidence  is  admissible  to  connect  the 
note  with  the  conveyance  of  the  land,  to  show  that  they  constitutes 
but  one  contract,  the  purchaser  will  be  driven  to  the  covenants  in 
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his  deed  for  redress,  unless  he  may  recoup  in  the  action  upon  the 
note  by  showing  that  the  covenants  have  been  broken :  but  a  parol 
conti'act  can  not  be  set  up  in  defense  of  the  note.     Ihid.  55. 

6.  In  action  uj)on  a  replevin  bond,  the  right  of  the  defendant,  in  the 

action  of  replevin,  to  possession  and  a  return  of  the  property,  will 
be  considered  as  adjudicated,  and  a  plea  wliich  attempts  to  re- 
examine these  matters  is  bad.     Warner  v.  Matthews,  83. 

7.  Tlie  general  ownership  of  property  is  not  necessarily  determined  in 

replevin ;  but  the  right  of  possession  is.     Ihid.  83. 

8.  A  plea  which  substantially  adopts  the  language  of  the  statute,  by 

averring  that  the  defendant  was  security  for  a  principal  debtor 
who  executed  a  note  with  him,  and  that,  after  the  note  became 
due,  the  holder  of  it  was  requested  to  put  it  in  suit,  but  did  not, 
etc.,  is  good.     McAllister  v.  Ely,  349. 

9.  A  plea  in  abatement  denying  a  copartnership  by  one  of  several  de- 

fendants is|not  waived  by  his  fihng  at  the  same  time  a  plea  of  non 
assumpsit ;  these  pleas  put  in  issue  not  only  the  existence  of  the 
partnersliip,  but  the  whole  cause  of  action,  and  may  be  tried  as  one 
issue.     Stillsqn  et  al.  v.  Hill,  263. 

10.  Where  the  process  from  a  court  of  superior  jurisdiction  is  sent  to 

another  county  for  service,  if  exception  is  to  be  taken,  it  should  be 
done  by  motion  at  the  proper  time  or  by  plea  in  abatement.  A 
plea  in  bar  goes  to  the  cause  of  action  and  is  not  the  proper  plea. 
Waterman  et  al.  v.  Tuttle  et  al.  393. 

11.  A  declaration  upon  an  assigned  note  is  sufficient,  winch  avers  the 

making  of  the  note,  the  i^ayee,  the  assignment  and  the  non-pay- 
ment ;  although  tlie  averments  are  not,  in  all  respects,  such  as 
ancient  strictness  in  pleading  would  require.  Zimmerman  v.  Wead, 
for  the  use,  etc.  304. 

12.  The  averment  that  the  note  is' held  by  the  assignee  for  the  use  of 

anotlier  is  not  necessary.  That  is  a  fact  with  which  the  defendant 
has  nothing  to  do.     Ibid.  304. 

13.  That  a  declaration  is  signed  in  the  partnership  name  of  attorneys  is 

not  cause  of  error.     Ibid.  304. 

14^  A  similiter  to  a  plea  concluding  to  the  country  may  be  added  by  the 
defendant,  and  if  the  parties  proceed  to  a  trial  without  objection, 
the  plaintiff  is  held  by  it;  and  the  defendant  can  not  object  that 
the  similiter  is  unsigned.     McCully  v.  Silverburgh,  Adrn'r,  306. 

15.  In  an  action  by  an  administrator  against  three,  if  one  pleads  a  sep- 

arate ]ilea  of  set-oft"  against  the  administrator  in  person,  it  may 
be  treated  as  a  nullity,  and  it  is  no  objection  that  the  court  pro- 
ceeded to  the  trial  of  the  case  without  an  issue  upon  such  a  plea. 
If  a  verdict  should  be  found  in  favor  of  such  a  plea,  it  should  be 
disregarded  in  the  rendition  of  the  judgment.     Ihid.  306. 

16.  Where  a  declaration  uj)on  the  official  bond  of  a  justice  of  the  peace 

recites  tliat  he  was  twice  elected,  but  alleges  a  breach  for  non-pay- 
ment of  money  collected  during  liis  fii-st  term  of  office,  it  will  be 
sufiicient  to  maintain  the  action  upon  the  bond  first  given ;  it  will 
not  be  presumed  that  the  justice  held  the  money  by  virtue  of  his 
second  office.     County  of  Warren  v.  Jeffrey,  339. 

17.  A  plea  to  an  action  upon  a  promissory  note,  in  the  hands  of  a  mala^ 

fide  assignee,  which  avers  that  the  note  was  given  for  a  horse,  which* 
the  payee  warranted,  and  that  the  horse  did  not  answer  the  war- 
ranty, whereby  the  defendant  sustained  damage,  etc.,  offering  to 
set  off,  etc.,  is  good.     Griffin  v.  Ketchum,  393. 
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POSSESSION  OF  LAND. 

1.  The  visible  and  exclusive  appropriation  and  use  of  a  tract  of  land, 

claiming  the  whole  under  color  of  title,  or  a  deed  purporting  to 
convey  the  whole,  is  in  law  an  actual  possession  of  the  entire  tract, 
except  so  far  as  adverse  possession  may  exist.  Brooks  v.  Bruyn, 
539. 

2.  AVlioever  has  the  title  to  unoccupied  land  is  deemed  to  be  in  posses- 

sion for  all  purposes  in  defense  or  i^rotection  of  his  rights.  Ihid. 
539. 

3.  Whoever  is  in  the  actual  possession  of  land,  claiming  the  fee,  is  pre- 

sumed to  have  it  until  the  contrary  appears,  and  may  maintain  an 
action  for  an  invasion  of  his  possession  against  any  one  but  liiru 
who  has  the  legal  title  or  right  of  possession.     Ihid.  539. 

4.  Actual  possession  of  land  may  arise  in  any  of  the  ways  of  improv- 

ing it  which  show  an  intention  to  appropriate  it  to  a  useful  purpose, 
which  in  their  nature,  in  connection  with  the  claim  of  right,  indi- 
cate an«exclusive  use  and  control  of  the  property,  and  this  may  be 
extended  to  woodland,  although  disconnected,  if  used  for  farm  or 
homestead  purposes.     Ihid.  539. 

5.  An  occupation  of  land  in  such  manner  as  to  inform  the  neighbor- 

hood of  its  exclusive  appropriation  will  carry  the  possession  to  the 
extent  of  the  title.     Ihid.  539. 

6.  Forcible  entry  and  detainer  can  not  be  maintained  against  one  who 

has  taken  possession  lawfully  of  in-eviously  unoccupied  land,  claim- 
mg  title,  by  another  who  has  invaded  that  possession,  also  claiming 
title  to  the  land,  especially  if  the  first  occiipant  entered  with  the 
intention  of  malving  useful  improvements,  and  has  sho^vn  an  hon- 
est purpose.     Ihid.  539. 

7.  Title  is  immaterial  in  a  proceeding  for  forcible  entry  and  detainer, 

except  to  show  the  extent  of  the  possession.  Deeds  may  be  read 
in  evidence  to  prove  boimdaries  or  extent  of  possession.     Ihid.  539. 

PRACTICE. 

1.  Where  a  party,  on  the  trial  of  a  suit  upon  a  note,  amends  his  decla- 

ration by  inserting  that  the  note  •'  is  without  defalcation,  payable 
and  negotiable  at,"  etc.,  it  is  such  a  material  amendment  as  entitles 
the  defendant  to  a  continuance.  O.  &  M.  R.  R.  Co.  v.  Palm  et 
al.  22. 

2.  The  mode  of  satisfaction  of  a  .judgment  against  a  county  is  that 

provided  by  the  statute,  and  a  direction  of  that  mode  of  satisfac- 
tion in  the  judgment  is  proper.  Execution  does  not  issue  against 
a  county.     Randolph  County  v.  Ralls,  39. 

3.  A  written  opinion  in  the  circuit  court,  in  a  matter  against  a  county, 

where  the  circuit  court  has  original  jurisdiction,  is  unnecessary. 
Ihid.  29. 

4.  Where  the  complainant  in  a  bill  does  not  waive  the  oath  of  the 

respondent,  and  his  answer  is  sworn  to,  a  decree  against  the  answer 
will  not  be  sustained,  unless  the  evidence  in  the  case  contradicts 
the  answer.     Phelps  et  al.  v.  White,  41. 

5.  A  writ  of  assistance  should  be  gi'anted  by  the  court.     Bruce  v. 

Roney,  67. 

6.  If  a  discontinuance  is  claimed  because  the  plea  answers  but  a  part  of 

the  declaration,  the  objection  must  be  taken  in  the  court  below. 
Stookey  et  al.  v.  Hughes  et  al.  55. 
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7.  Under  the  twenty-sixth  pection  of  the  practice  act  (in  attachment 

siiits).  a  declai'ation  shoiild  be  filed  during  the  return  term,  or  the 
defendant,  by  ajjpearing,  may  have  judgment  for  costs,  unless  the 
plaintiff  designs  to  entitle  himself  to  a  hearing,  in  which  c;^se  it 
should  be  filed  ten  days  before  the  term.    White  v.  Hogue,  150. 

8.  It  would  seem  to  be  requisite,  if  the  party  defendant  desires  to  dis- 

miss at  the  return  term  for  want  of  a  declaration  in  attachment, 
that  a  rule  should  be  taken  on  the  plaintiff  to  tile  one.     Ibid.  150. 

9.  In  an  action  against  Israel  A.  Hurd,  William  C.  Hurd  and  John  H. 

Neteler,  as  joint  makers  of  a  promissory  note,  a  note  offered  as 
evidence,  signed  "  Hurds  &  Neteler,"  without  special  averments, 
will  not  authorize  a  judgment.     Hurd  et  al.  v.  Ctdies  et  al.  188. 

10.  Where  the  general  issue  is  jileaded,  the  statute  only  dispenses  with 

such  proof  of  the  execution  of  the  instrument  sued  on,  and  of  the 
joint  liability  of  the  defendants,  as  is  consistent  with  the  pleadings. 
Ibid.  188. 

11.  A  plea  in  abatement  denying  a  copartnership,  by  one  o$  several  de- 

fendants, is  not  waived  by  his  filing  at  the  same  time  a  plea  of  non 
assumjysit ;  these  pleas  put  in  issue  not  only  the  existence  of  the 
pai'tnership,  biit  the  whole  cause  of  action,  and  may  be  tried  as 
one  issue.     Stillson  et  cd.  v.  Hill,  262. 

12.  If,  on  the  return  of  a  writ  of  attachment  showing  a  seizure  of  prop- 

erty, or  service  on  a  garnishee,  the  plaintiff  fails  to  comply  with  a 
rule  to  file  a  declaration,  the  defendant  will  be  entitled  to  a  judg- 
ment.    Plato  V.  Turrill  et  cd.  273. 

13.  On  a  writ  of  eiTor  a  judgment  will  be  sustained,  if  it  does  not  ex- 

ceed the  damages  laid  in  the  declaration.     Ibid.  273. 

14.  It  is  questionable,  in  an  attachment  suit,  whether  any  advantage 

can  be  taken  of  a  variance  between  the  writ  and  declaration,  ex- 
cept (where  the  declai'ation  counts  upon  different  causes  of  action 
from  those  stated  in  the  aflidavit)  in  avoidance  of  the  lien  of  the 
attachment.     Ibid.  273. 

15.  A  motion  to  strike  a  declaration  from  the  files  must  be  disposed  of 

in  the  court  below ;  and,  on  refusal  and  exception,  it  may  be  con- 
sidered in  this  court.     Ibid.  273. 

16.  Judgments  to  attaching  creditors,  as  against  a  gai-nishee,  should 

only  go  for  the  satisfaction  of  the  judgments,  and  not  for  what- 
ever amount  may  be  owing  frora  the  garnishee  to  the  debtor.  The 
manner  of  entering  judgment  in  attachment  cases,  as  stated  in  11 
ni.  R.  p.  511,  recommended.     Hitchcock  v.  Watson  et  al.  289. 

17.  Where  the  process  from  a  court  of  superior  jurisdiction  is  sent  to 

another  county  for  service,  if  exception  is  to  be  taken,  it  should  be 
done  by  motion  at  the  proper  time,  or  by  plea  in  abatement.  A 
plea  in  bar  goes  to  the  cause  of  action,  and  is  not  the  proper  plea. 
Waterman  et  al.  v.  Tidtle  et  al.  292. 

18.  It  is  not  eiTor  to  proceed  to  render  judgment  at  the  same  term  at 

which  a  declaration  has  been  amended,  if  the  defendant  does  not 
ask  a  continuance  of  tlie  cause  for  that  reason.  Quartier  v.  Utd- 
versity  of  St.  Mary,  300. 

19.  A  declaration  upon  an  assigned  note  is  sufiicient,  which  avers  the 

making  of  the  note,  the  })ayee,  the  assignment  and  the  non-pay- 
ment; although  the  averments  ai^e  not,  in  all  respects,  such  as 
ancient  strictness  in  pleading  would,  require.  Zivimeiinan  v. 
Wead,  for  the  use,  etc.  304. 

20.  The  averment  that  the  note  is  held  by  the  assignee,  for  the  use  of 

another,  is  not  necessary.  That  is  a  fact  with  wliich  the  defendant 
has  nothiiiij  to  do.     Ibid.  304. 
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21.  That  a  declaration  is  signed  in  the  partnersliip  name  of  attorneys  is 
not  cause  of  error.     Ibid.  304. 

33.  A  similiter  to  a  plea  concluding  to  the  country  may  be  added  by 
the  defendant,  and  if  the  parties  proceed  to  trial  without  objection, 
the  plaintiff  is  held  by  it ;  and  the  defendant  can  not  object  that 
the  similiter  is  unsigned.     McCally  et  al.  v.  Silverburgh,  306. 

23.  In  an  action  by  an  administrator  against  three,  if  one  pleads  a  sep- 

arate plea  of  set-off  against  the  administrator  in  person,  it  may  be 
ti'eated  as  a  nullity,  and  it  is  no  objection  that  the  court  proceeded 
to  the  trial  of  the  case  without  an  issue  upon  such  a  plea.  If  a 
verdict  should  be  found  in  favor  of  such  a  plea  it  should  be  disre- 
garded in  the  rendition  of  the  judgment.     Ibid.  306. 

24.  Where  a  statute  expressly  gives  costs  to  a  successful  party,  it  is 

erroneous  to  divide  them.     Town  of  St.  Charles  v.  O'Mailey,  407. . 

25.  Where  the  parties  to  the  action,  and  between  whom  the  issue  was 

tried,  appear  from  the  declaration  and  plea,  but  there  is  a  mis- 
statement of  the  names  of  some  of  the  parties  defendant,  in  parts 
of  the  record  and  in  the  judgment  order,  the  judgment,  for  that 
reason,  will  not  be  reversed.     Frink  et  al.  v.  Schroyer,  416. 

26.  Such  mistake  being  apparent  on  the  record,  is  amendable  at  any 

time,  eitiier  in  the  court  where  the  decree  remains,  or  in  that  to 
which  it  is  appealed.  But  the  better  practice  is  to  apply  to  the 
court  where  the  error  occurred,  to  have  the  record  amended.  Ibid. 
416. 

27.  Instiaictions  in  the  nature  of  a  motion  in  arrest,  striking  at  the  suf- 

ficiency of  the  alleged  cause  of  action,  may  perhaps  be  sanctioned 
in  practice.     Ibid.  416. 

28.  Eecoupment  of  damages  may  be  allowed  under  a  plea  of  the  gen- 

eral issue.     Babcock  v.  Trice,  420. 

29.  A  party  can  not  have  the  depositions  taken  by  his  opponent  sup- 

pressed, for  want  of  full  answers  by  the  witnesses  to  his  interrog- 
atories.    Cole  V.  Choteau  et  al.  439. 

30.  A  pai'ty  need  not  give,  in  his  notice  to  sue  out  a  dedimus,  the  name 

of  the  commissioner.     Ibid.  439. 

31.  The  indorsement  of  the  names  of   the  parties  is  directed  by  the 

statute  on  the  return  of  depositions;  but  an  omission  to  do  so, 
unless  injury  arises  from  the  neglect,  will  not  be  fatal.     Ibid.  439. 

33.  Upon  affidavits  for  continuance  the  question  is  as  to  diligence ;  each 
case  depends  upon  tlie  particular  circumstances  shown,  and  if  they 
bring  the  applicant  within  the  rule,  it  would  be  error  to  refuse  the 
cpntiuuance.     Ibid.  439. 

PRACTICE  IN  COOK  COUNTY. 

1.  All  intendments  will  be  in  favor  of  the  legality  of  the  proceedings 

when  they  depend  upon  matters  of  fact,  unless  their  existence  is 
denied  by  bill  of  exceptions.     Rich  v.  Hathaway,  548. 

2.  The  service  and  notice  of  an  intended  motion  or  step  in  a  cause,  at  a 

vacation  term,  is  not  a  matter  of  record.  Their  absence  from  the 
record  is  no  evidence  that  notice  was  not  given.     Ibid.  548. 

3.  A  party  in  court,  to  dispose  of  a  demurrer,  must  take  notice  of  the 

orders  of  the  court  following  thereupon.     Ibid.  548. 

4.  A  refusal  to  set  aside  a  default  will  not  be  revised,  unless  the  dis- 

cretion of  the  court,  in  doing  so,  has  worked  gross  injustice.  Ibid. 
548. 
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A  simple  averment  of  merits  in  a  defense  is  not  sufficient;  the 
grounds  of  the  defense  should  be  stated.     Ibid.  548.     . 

"  A  defendant  in  the  common  pleas  court  may  plead  at  any  time 
before  default  is  asked;  a  default  can  not  be  taken  out  of  term." 
Cook  V.  Forest,  581, 

See  Pleading,  3,  4. 


PRE-EMPTION. 

1.  Every  man  wiU  be  presumed  to  be  sane  until  the  contrary  is  proved, 

and  the  burtlien  of  proof  lies  upon  the  party  who  alleges  insanity. 
Menkins  v.  Lightner,  282. 

2.  When  insanity  is  established  to  have  existed,  it  will  be  presumed 

that  it  continues,  until  the  presumption  is  overthi'own  by  proof, 
which  must  be  made  by  the  party  who  alleges  a  restoration  to 
reason.     Ibid.  282. 

3.  "When  the  government  has  issued  twO  patents  for  the  same  tract  of 

land,  the  elder  patent  is  conclusive  evidence  of  title,  unless  it  was 
obtained  by  fraud,  or  the  government  had  not  title,  or  its  agent  no 
authority  to  sell.     Garner  et  al.  v.  Willett,  455. 

4.  Courts  of  equity  may  establish  the  right  of  a  junior  patent  founded 

on  a  prior  equity.     Ihid.  455. 

5.  A.  filed  affidavits  for  pre-emption  to  'a  tract  of  land,  at  tiie  Spring- 

field land  office,  on  the  13th  of  May,  1801,  paid  the  purchase  luoney 
and  entered  the  land  at  the  ^  nme  on  the  21st  of  May,  1832,  received 
his  patent  on  the  1st  of  November,  1839.  By  act  of  congress  of 
the  19th  of  October,  1831,  the  tract  in  dispute  was  included  in  a 
new  land  district,  and  B.  obtained  a  patent  therefor,  dated  the  20th 
of  January,  1853.  Held,  that  the  act  of-  the  land  officers  is  pi-e- 
sumptive  evidence  that  there  was  good  cause  for  not  allowing  the 
pre-emption  as  required  by  the  pre-emption  act  of  May,  1830,  and 
that  the  title  of  A.  was  confirmed  bv  the  act  of  congress  of  the  2d 
of  July.  1836.     Ibid.  455. 

6.  In  support  of  rights  claimed  and  enjoyed  without  interruption  for 

twenty  years,  the  law  will  presume  all  debts  and  demands  to  have 
been  satisfied.    McCoy  v.  Morrow,  519. 

7.  Land  which  is  a  part  of  the  alternate  sections  granted  to  the  state, 

for  the  construction  of  the  Illinois  Central  Railroad,  is  not  subject 
to  pre-emption.     Walker  et  al.  v.  Hedrick,  570. 


PRINCIPAL  AND  AGENT. 

A  clerk  who  sells  goods,  keeps  books,  and  assists  generally,  under 
the  supervision  of  his  employer,  has  not,  from  the  fact  of  his  em- 
ployment, authority  to  i)urchase  goods  abroad,  on  the  credit  and 
account  of  his  principal.     Doan  et  .al.  v.  Duncan,  96. 

Only  .suc;h  powers  are  presumed  to  be  confided  to  a  clerk  as,  in  view 
of  the  usual  course  f)f  trade,  are  necessarily  and  usually  exercised 
by  other  clerks  in  the  same  line  of  business,  and  as  are  adapted  to 
the  purposes  of  his  employment.     Ibid.  96. 

An  agency  by  parol  will  authorize  the  agent  to  execute  a  written 
lease  without  seal,  for  four  years,  in  the  name  of  and  for  his  princi- 
pal; an(l  such  a  lea.se  will  be  good  under  the  statutes  of  this  state 
concerning  frau<ls  and  perjuries,  and  regulating  conveyances. 
Lake  v.  Campbell,  106. 

743 


Index.  035 

4.  The  lease  needs  not  a  seal,  nor  acknowledgment  and  recording,  to 

give  it  validity  between  the  parties.     Ibid.  106. 

5.  Persons  acting  in  a  fiduciary  capacity  must  act  for  their  principals 

alone,  and  they  can  not  become  purchasers  at  sales  made  by  them- 
selves, or  their  pm'chases  are  voidable.     WicMiff  v.  Robinson,  145. 

6.  If  a  sheriff  shall  purchase  at  a  sale  made  by  himself  it  will  be  void, 

although  another  may  be  jointly  interested  in  the  pvu'chase.  Ibid. 
145. 

7.  An  agent  or  trustee  who  liquidates  or  pays  off  a  debt  for  a  principal, 

or  cestui  que  trust,  f  cr  a  less  sum  than  was  owing,  is  accountable 
for  any  residue  in  his  hands  given  for  the  purpose.  Hitchcock  v. 
Watson  et  al.  289. 

•8.  A  principal  is  only  responsible  for  the  purchases  of  his  agent  when 
he  authorizes  him  to  make  the  purchase,  or  when  he  permits  him 
to  make  purchases,  knowing  that  the  seller  parts  with  his  property 
on  the  responsibility  of  the  principal,  and  not  on  the  credit  of  the 
agent.     Pomeroy  ei  al.  v.  Roberts,  294. 


PROCESS. 

1.  A  writ  of  assistance  should  be  granted,  not  by  the  clerk,  but  by  the 
circuit  couit,  on  hearing  of  the  facts.     Bruce  v.  Roney  et  al.  67. 


PEOMISSORY  NOTE. 

1.  The  law  implies  authority  in  one  partner  to  execute  notes  in  the 

name  of  the  copartner sliip  only  where,  from  the  nature  of  the  part- 
nership, the  authority  is  necessary  for  the  success  of  its  business, 
or  where  the  exercise  of  the  power  is  according  to  usage  and  cus- 
tom.    Gray  v.  Ward,  32. 

2.  A.,  B.  and  C.  held  jointly  two  shares  in  a  joint  stock  company,  cre- 

ated for  digging  tunnels,  acting  together  w^ithout  any  express 
understanding  as  to  their  relations  to  each  other ;  B.  bought  out 
the  interest  of  C. ,  and  gave  therefor  a  note  signed  A.  &  Co. ,  A. 
not  knowing  anything  of  the  transaction,  nor  apj)roving  it  at  any 
time.     Held,  that  A.  was  not  hable  on  the  note.     Ibid.  32. 

3.  A  plea  to  an  action  upon  a  jiromissory  note,  which  avers  a  part  fail- 

ure of  consideration,  because  the  note  was  given  for  a  lot  of  land, 
the  boundaries  of  which  were  indicated ;  that  the  land  was  free 
from  incumbrance,  and  the  title  to  it  perfect  in  the  vendor,  but 
that  streets  and  alleys  had  been  platted,  which  diminished  the 
quantities  of  the  lot,  is  obnoxious  to  a  demui-rer.  Stookey  et  al.  v. 
Hughes,  55. 

4.  In  such  a  case,  while  parol  evidence  is  admissible  to  connect  the 

note  with  the  conveyance  of  the  land,  to  show  that  they  constitute 
but  one  contract,  the  purchaser  will  be  driven  to  the  covenants  in 
his  deed  for  redress,  unless  he  may  recoup  in  the  action  upon  the 
note,  by  showing  that  the  covenants  have  been  broken ;  but  a  parol 
contract  can  not  be  set  up  in  defense  of  the  note.     Ibid.  55. 

5.  A  party  is  not  permitted  to  impeach  the  consideration  of  a  note, 

given  by  him  to  settle  an  attachment  suit  brought  against  another, 
by  showing  that  the  person  who  brought  the  suit  had  not  any  cause 
of  action.     Sigsworth  v.  Coulter,  204. 

6.  The  pendency  of  a  suit,  upon  a  claim  or  demand  made  in  good  faith, 

•  forms  a  good  consideration  for  a  compromise,  and  will  support  a. 
note  given  therefor.     Ibid.  204. 
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7.  A  note  given  in  the  name  of  Moses  to  Morris  P.  S.,  which  is  still 

legible  though  somewhat  marked,  and  reads  as  originally  designed, 
was  properly  considered  by  the  court  in  estimating  and  finding  its 
judgment.     McCully  et  al.  v.  Silverburgh,  306. 

8.  A  plea  to  an  action  upon  a  promissory  note  in  the  hands  of  a  mala 

fide  assignee,  which  avers  that  the  note  was  given  for  a  horse, 
which  the  payee  warranted,  and  that  the  horse  did  not  answer  the 
warranty,  whereby  the  defendant  sustained  damage,  etc.,  offering 
to  setoff,  etc.,  is  good.     Griffin  v.  Ketchum,  393. 

• 

9.  The  Hability  of  a  guai-antor  does  not  depend  upon  the  diligence  used 

in  prosecuting  the  maker  of  a  note.    Rich  v.  Hathaway,  548. 

10.  A  guarantor,  signing  a  note  at  its  inception,  adopts  the  consideration 
of  the  note  as  the  consideration  for  liis  guai-anty.     Ihid.  548. 

See  Indorsee— Indorsee.    Pleading,  3. 

PROTEST. 
I 

See  Bank. 

PUBLIC  ACTS  AND  RECORDS. 

See  Records,  1. 

PUBLIC  ROADS. 
See  Highways  and  Streets. 

RAILROADS. 

1.  A  suit  in  indebitatus  asstimpsit  for  money  due  on  instalments  for 

subscriptions  to  railroad  stock,  against  a  member  of  the  corpora- 
tion, will  authorize  a  recovery.     Peake  v.  Wabash  R.  R.  Co.  88. 

2.  The  subscription  book,  with  the  orders  of  the  company  requiring 

payment,  are  competent  evidence  under  the  general  count.  Act- 
ual notice  of  the  calls,  nor  demand  of  payment,  need  be  proved. 
Ibid.  88. 

3.  The  secretary  of  the  company,  although  a  stockholder,  is  a  Compe- 

tent witness  to  identify  the  books  of  organization  and  records  of 
the  company;  but  for  general  liurposes  stockholders  can  not  be 
called  as. witnesses  for  the  corporation.     Ibid.  88. 

4.  The  books  of  the  company,  showing  its  organization,  ai'e  competent 

evidence  for  that  purpose.     Ibid.  88. 

.').  Where,  the  title  of  a  law  is  "The  Wabash  "Valley  Railroad  Com- 
panj'."  but  is  called  in  the  body  of  the  act  "■  The  Wabash  Railroad 
Company,"  a  suit  in  the  name  of  the  latter  is  proper.  The  insertion 
of  the  word  ["Valley''']  in  brackets,  by  the  secretary  of  state,  does 
not  cliange  tlie  name  of  the  company.  Instruments  in  writing  are 
not  void  because  made  to  a  party  by  a  wrong  name ;  the  error  may 
be  explained  and  avoided  by  averments  and  proof.     Ibid.  88. 

(3.  Where  a  written  instrument  is  not  declared  on,  but  indebitatus 
asstimpsit  is  brought  to  recover  upon  a  subscription  to  stock,  proof 
of  the  suljscription  is  necessary,  but  for  this  purjiose  a  stockholder 
is  incompetent.     Ibid.  88. 

7.  The  verdict  of  the.  jury  impaneled  to  assess  the  value  of  a  lot 
Bouglit  to  Ije  condemned  for  dcyxit  purposes  by  a  railroad  company, 
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unless  it  is  manifestly  against  the  evidence,  will  not  be  distiu'bed. 
III.  &  Wis.  R.  R.  Co.  V.  Von  Horn,  357. 

8.  Land  and  city  lots  have  no  standard  value ;  and  to  arrive  at  theii- 

proper  valuation,  it  is  right  to  take  the  opinions  of  vsritnesses,  and 
to  hear  the  facts  upon  which  such  opinions  are  founded.    Ibid.  357. 

9.  Case  can  not  be  maintained  against  a  corporation  for  injuries  wil- 

fully and  intentionally  committed  by  its  servants,  and  not  oc- 
casioned in  the  course  of  their  employment  in  the  pursuit  of  their 
regulai"  business.     III.  Central  R.  R.  Co.  v.  Downey,  259. 

10.  The  principal  is  liable  for  the  want  of  skill,  negligence  or  careless- 

ness of  the  servant,  in  an  action  on  the  case.     Ibid.  359. 

11.  In  an  action  agamst  two  railroad  corporations,  if  the  judgment  is 

against  both,  without  any  proof  to  justify  a  finduig  as  to  one  of 
them,  it  will  be  reversed.  C.  B.  &  Q.  R.  R.  Co.  et  al.  v.  Coleman 
et  al.  297. 

12.  The  admissions  of  the  president  of  a  corporation,  made  in  the  execu- 

tion of  his  duties,  about  the  business  of  the  company,  within  the 
scope  of  the  authority  usually  exercised  by  him,  will  be  evidence 
against  the  corporation.  The  ordinary  aJEfairs  of  a  corporation, 
such  as  custom  has  imposed  upon,  or  necessity  requires  of,  the 
president  of  a  corporation,  may  be  performed  by  Iiim  without  ex- 
l^ress  authority.     Ibid.  297. 

13.  Appraisers  foi-  the  condemnation  of  land  for  the  use  of  the  Galena 

&  Chicago  Union  Eailroad  Company  receive  but  one  appointment, 
and  wlien  once  sworn  under  it,  their  proceedings  will  be  valid, 
although  they  may  be  directed  to  make  a  re-appraisal.  Low  i\ 
Galena  &  Chicago  Union  R.  R.  Co.  324. 

14.  The  act  requiring  a  copy  of  the  appointment  of  the  appraisers  to 

be  recited  in  the  report  will  be  complied  with,  if  the  appoint- 
ment is  attached  to  the  report  and  is  made  a  pait  of  it.     Ibid.  324. 

15.  The  power  of  the  company  to  condemn  land  for  a  paint  shop,  etc., 

is  recognized.     Ibid.  324. 

16.  Railroad  charges  for  freight  and  passengers  must  be  uniform,  with- 

out favor  or  prejudice,  of  tlie  several  classes  established  by  the 
company.  These  may  be  changed  from  time  to  time,  at  the  pleas- 
ure of  the  company.     C.  B.  &  Q.  R.  R.  Co.  v.  Parks,  460. 

17.  Passengers  who  neglect  to  purchase  tickets  at  stations  before  em- 

barking on  cars  may  be  charged  additional  fare,  if  proper  con- 
.        venience  and  facilities  ai'e  furnished  them  for  procuring  tickets. 
Ibid.  460. 

18.  If  a  passenger  on  a  railroad  pays  only  from  one  station  to  another, 

witliput  a  ticket,  he  may  be  compelled  to  pay  an  extra  charge  at 
each  station,  as  a  new  contract  between  the  company  and  the  pas- 
'    senger  is  thus  made  at  each  station.     Ibid.  460. 

19.  K  a  passenger  refuses  to  pay  the  fare  required  by  the  tariff  of  the 

raih'oad  company,  he  may  be  ejected  from  the  cars  at  any  regular 
station,  not  elsewhere.     Ibid.  460. 

20.  Although  a  party,  who  is  ejected  from  a  car  elsewhere  than  at  a 

station,  for  non-payment  of  fare,  sustains  an  injury  for  which  he 
may  bring  an  action,  yet,  where  there  is  no  improper  conduct  on 
the  part  of  the  agents  of  tlie  company,  nor  any  peculiar  cu-cum- 
stances  to  justify  it,  a  thousand  dollars  will  be  held  to  be  excessive 
damages  for  the  act.     Ibid.  460. 

21.  Railroad  companies,  as  common  carriers,  must  furnish  reasonable 

and  ordinary  facilities  for  transportation,  such  as  will  meet  the 
ordinary  demands  of  the  public ;  but  they  are  not  bound  to  provide 
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in  advance  for  or  anticipate  an  unusual  influx  of  freight.  Galena 
&  Chicago  Union  R.  R.  Co.  v.  Rae  et  al.  488. 

23.  An  honest  and  fair  effort  to  aid  the  public  in  the  prosecution  of  busi- 
ness, by  furnishing  such  facilities  as  are  best  calculated  for  that 
purpose,  is  required  of  raikoad  companies ;  but  if  they  shall,  from 
a  pressing  cause,  take  grain  from  wagons  or  boats,  wliile  grain  re- 
mained for  shipment  in  private  warehouses,  acting  in  good  faith, 
and  without  partiality  or  oppression,  they  will  not  thereby  incur 
liability.     Ibid.  488. 

23.  A  railroad  company  will  be  liable  for  fraud  or  negligence  of  its 

servants,  in  the  course  of  their  employment ;  and  if  such  servants, 
bj^  reason  of  bribes  or  other  improper  motives,  give  preference  to 
one  person  over  another,  the  company  may  be  held  liable  for  dam- 
ages and  injuries  thereby  sustained.     Ibid.  488. 

24.  Such  company  must  use  proper  diligence  in  the  transportation  of 

freight,  or  answer  in  damage,  unless  it  can  discharge  itself  by  a 
proper  excuse  for  the  delay.  Raikoad  companies  must  receive 
freight  according  to  its  usage  and  custom ;  and  if  a  company  has 
been  used  to  run  cars  upon  a  side  track  to  a  private  warehouse,  to 
receive  freight,  a  readiness  to  deliver  freight  at  such  warehouse 
would  impose  on  the  company  the  duty  to  take  the  freight  there- 
from.    Ibid.  488. 

25.  A  tender  or  readiness  to  pay  freight  should  be  proved,  in  an  action 

against  the  company  for  non-transportation  or  delay  in  transporta- 
tion.    Ibid.  488. 

26.  A  company  has  a  lien  for  freight  charges,  and  can  witlihold  the 

delivery  until  payment.     Ibid.  488. 

27.  Prepayment  of  freight  may  be  demanded ;  but,  in  omitting  such 

demand,  a  company  would"  be  bound  to  transport  freight  according 
to  its  custom,  and  slight  evidence  of  a  willingness  to  pay  will  be 
sulftcient.     Ibid.  488. 

28.  If  grain  was  not  delivered  at  its  destination  in  a  reasonable  time. 

for  any  fault  of  the  common  carriers,  the  measure  of  damages  is 
the  difference  in  the  value  of  the  gi-ain,  at  such  destination,  when 
it  was,  in  fact,  delivered,  and  wJien  it  should  have  been,  in  the 
usual  course  of  transportation.     Ibid.  488. 

29.  If  the  company  wrongfully  refused  to  carry,  the  measure  of  dam- 

age is  the  difference  in  the  price  between  the  two  points  of  ship- 
ment and  destination,  when,  if  carried,  it  should  have  reached  its 
destination,  and  its  value  at  the  place  whence  it  should  have  beeA 
taken,  including  tlie  necessary  expense  of  storage,  deterioration, 
etc.,  deducting  the  reasonable  expense  of  transportation.  Ibid. 
488. 

30.  Land  which  is  a  part  of  the  alternate  sections  granted  to  the  state, 

for  the  construction  of  the  Illinois  Central  Railroad,  is  not  subject 
to  pre-emption.     Walker  et  al.  v.  Hedrick,  570. 

See  Corporations,  1  and  2. 

RECOGNIZANCE. 

1.  A  recognizance  which  sets  out  the  offense  in  the  language  of  the 

statute  will  be  lield  sufficient,  and  in  a  proceeding  upon  it  by  scire 
facias,  tlie  omissions  of  the  record  may  be  supplied  by  proper  aver- 
ments.    Tlie  Peojfle  v.  Baughman,  152. 

2.  A  recognizance  is  not  vitiated  because  it  is  taken  for  a  less  sum  than 

is  indorsed  on  tlie  writ.     Clmmasero  v.  The  People,  405. 
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3.  A  reco2;nizance  is  of  itself  evidence  that  it  was  taken  under  the 

direction  of  the  court.     Ihid.  405. 

4.  An  indictment  need  not  be  set  out  in  a  scire  facias  upon  recogni- 

zance forfeited.     Ihid.  405. 

5.  A  scire  facias  sued  out  against  principal  and  surety  is  several  in  its 

effects  upon  each,  as  is  also  the  judgment  and  execution  upon  it. 
Ibid.  405. 

6.  A  scire  facias  is  not  joint  because  it  includes  several  parties  who 

have  entered  into  the  same  recognizance.  It  is  sufficient  if  the 
recognizance  is  followed.  The  judgment  will  only  be  awarded  ac- 
cording to  the  force  and  effect  of  the  recognizance.     Ihid.  405. 

7.  If  a  recognizance  recites    that  a  person  had  been  arrested  and 

charged  "  with  stealing  from  the  store"  of  certain  parties,  it  will 
sufficiently  describe  an  offense  to  authorize  a  judgment  upon  a 
scire  facias.     Young  et  al.  v.  People,  566. 

8.  The  saane  particularity  and  technical  accuracy  is  not  required  on 

warrants,  mittimuses  and  recognizances  as  in  indictments.  Ihid. 
566. 

9.  It  wiU  be  intended  that  the  language  used  was  not  in  reference  to 

the  personal  manner  of  the  party  in  leaving  the  store,  but  in  ref- 
erence to  crime  committed.     Ihid.  566. 

RECORD. 

1.  A  foreign  record,  to  be  admitted  in  proof  as  against  an  estate,  should 

be  authenticated  as  directed  by  the  act  of  congress.  Baker  v. 
Brown,  91. 

2.  If  a  court  has  jurisdiction  of  the  person  and  of  the  cause  of  ac- 

tion, its  judgment,  ■whether  foreign  or  domestic,  will  be  conclusive 
upon  the  parties.     Horton  v.  Critchfield,  133. 

3.  Where  a  party  was  siied  and  appeared  before  a  justice  of  the  peace 

in  Ohio,  and  there  successfully  defended,  and  the  suit  was  taken 
by  appeal  to  the  common  pleas,  without  any  service  upon  or  no- 
tice to  the  defendant,  in  which  court  a  judgment  was  obtained 
against  him,  it  will  be  presumed  that  the  common  pleas  of  Ohio 
had  jui'isdiction.     Ibid.  133. 

4.  It  will  be  presumed  that  a  court  which  pronounces  a  judgment  has 

jurisdiction,  unless  the  fact  is  shown  to  be  otherwise.     Ihid.  133. 

5.  A  party  may  show  that  an  appeal  would  not,  without  a  new  sum- 

mons, continue  a  cause  in  court,  and  then  he  may  go  behind  the 
judgment,  and  into  the  merits  of  the  indebtedness.     Ihid.  133. 

6.  In  proceedings  before  a  justice  of  the  peace,  it  need  not  appear 

whether  the  judgment  was  for  debt  or  damages.     Ihid.  133. 

7.  Where  the  court  below  decides  a  case  upon  facts  known  to  it,  the 

record  must  set  forth  sufficient  of  those  facts  to  sustain  the  decree. 
Trenchard  v.  Warner,  142. 

RECOUPIilENT. 

1.-  Recoupment  of  damages  may  be  allowed  under  a  plea  of  the  gen- 
eral issue.     Bahcock  v.  Trice,  420. 

REDEMPTION  FROM  SALE. 

1.  A  proceeding  to  enforce  a  mechanic's  lien  is  governed  by  the  rules 
applicaVjle  to  suits  in  equity,  and  the  decree  has  the  same  effect  and 
may  be  executed  as  other  decrees.     West  et  al.  v.  Fleming,  348. 
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2.  The  statute  which  allows  redemptions  from  sale  on  execution,  and 
under  decrees  directing  the  sale  of  mortgaged  lands,  does  not  ex- 
tend to  decrees  for  sale  under  mechanic's  liens.     Ibid.  248. 


RELEASE. 

1.  If  one  of  two  joint  debtors  is  released  by  his  creditor,  the  effect  of 

the  release  will  be  to  discharge  both.     Rice  v.  Webster  et  al.  331. 

2.  A  release  of  one  of  two  joint  debtors  with  a  reservation  of  the  right 

to  proceed  against  the  other  will  be  a  discharge  of  both.     Ibid.  331. 

3.  A.  stipulated  with  B.,  wlio  with  C.  was  his  joint  debtor,  for  a  con- 

sideration, to  release  him  from  all  liability  under  legal  process,  so 
far  as  A.  legally  might,  without  discharging  C,  and  expressly  re- 
serving all  claim  and  recourse  against  C.  Held,  that  such  condi- 
tion is  repugnant  to  the  contract  and  void,  and  that  B.  and  C.  are 
•  both  released.    Ibid.  331. 


REMITTITUR. 

1.  After  judgment  has  been  rendered  and  the  court  has  adjourned,  it 
is  too  late  to  cure  the  error  of  a  jury  in  making  up  a  verdict,  by  a 
remittitur  of  the  excess  of  damages.  And  an  entry  of  a  credit 
upon  the  judgment,  by  a  subsequent  order  of  the  court,  can  not 
have  the  same  legal  effect  as  a  remittitur.  Rowan  et  al.  v.  The 
Peojyle,  159. 

REPLEVIN. 

1.  In  action  upon  a  replevin  bond,  the  right  of  the  defendant,  in  the 

action  of  replevin,  to  possession  and  a  return  of  the  property,  wiU 
be  considered  as  adjudicated,  and  a  plea  wliich  attempts  to  re- 
examine these  matters  is  bad.     Warner  v.  Matthews,  83. 

2.  The  general  ownership  of  property  is  not  necessarily  determined  La 

I'eplevin ;  but  the  right  of  possession  is.     Ibid.  83. 

3.  If  a  party,  in  assertion  of  a  supposed  right,  and  without  fraud,  or 

as  a  mere  stranger,  replevies  property,  which  is  adjudged  to  belong 
to  the  defendant  in  replevin,  the  measure  of  damages,  in  a  suit 
upon  the  r&plevin  bond,  is  not  necessarily  the  value  of  the  prop- 
erty replevied,  but  what  has  been  lost  to  the  defendant  in  replevin, 
.  or  wliat  amount  he  is  injured  by  the  failure  to  return  the  property. 
To  this  end,  liis  interest  in  the  property  is  material  to  the  issue. 
Ibid.  83. 

4.  A  party  who  consents  that  grain  left  with  a  warehouseman  may  be 
.  put  in  bulk  with  other  grain,  with  the  understanding  that  he 

sliould  receive  a  like  quantity  and  quality,  can  not  maintain  re- 
Ijlevin  for  the  grain.     Low  v.  Martin,  286. 

.5.  If  the  intermixture  of  gi-ain  was  without  consent,  or  was  the  wrong- 
ful act  of  the  warehouseman,  so  that  therelby  identity  could  not  be 
established,  it  would  be  otherwise.     Ibid.  286. 

6.  If  there  is  a  confusion  of  goods  by  reason  of  intermixture,  so  that 
each  pai"ty  can  not  distinguish  liis  own,  each  will  have  a  proportion- 
ate ])roperty  in  the  whole.  Replevin  lies  for  specific  pi'operty,  not 
for  an  undivided  interest  or  share.     Ibid.  286. 


RESULTING  TRUSTS. 

See  Trusts  and  Trustees.    Limitations,  4. 
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RETURN  OF  SHERIFF. 

1.  A  service  of  process  must  be  made  strictly  according  to  the  statute, 

and  so  shown  by  the  return  of  the  officer,  or  the  court  will  not 
have  jurisdiction  of  the  person.     Boyland  v.  Boyland,  551. 

2.  A  return  which  shows  that  the  process  was  served  by  leaving  the 

same  at  the  house  of  another  person,  with  a  female  white  person, 
etc.,  ''said  place  being  designated"  by  plaintiff,  is  insufficient. 
lUd.  551. 

3.  A  defective  service  or  return  will  not  be  cured  by  a  recital  in  the 

decree.     Ibid.  551. 

RIGHT  OF  WAY. 

1.  The  verdict  of  a  jury  impaneled  to  assess  the  value  of  a  lot  sought 

to  be  condemned  for  depot  purposes  by  a  railroad  company,  unless 
it  is  manifestly  against  the  evidence,  will  not  be  disturbed.  Tlie 
Illinois  &  Wisconsin  R.  R.  Co.  v.  Von  Horn,  257. 

2.  Land  and  city  lots  have  no  standard  value ;  and  to  arrive  at  their 

proper  valuation  it  is  right  to  take  the  opinions  of  witnesses  and 
to  hear  the  facts  upon  which  such  opinions  are  founded.  Ibid. 
257. 

3.  Appraisers  for  the  condemnation  of  land  for  the  use  of  the  Galena 

&  Chicago  Union  Railroad  Company  receive  but  one  appointment, 
and  when  once  sworn  under  it,  their  proceedings  will  be  valid, 
although  they  may  be  directed  to  make  a  re-appraisal.  Low  v. 
Galena  &  Chicago  Union  R.  R.  Co.  324. 

4.  The  act  requiring  a  copy  of  the  appointment  of  the  appraisers  to  be 

recited  in  the  report  will  be  complied  with,  if  the  appointment  is 
attached  to  the  report  and  is  made  a  part  of  it.     Ibid.  334. 

6.  The  power  of  the  company  to  condemn  land  for  a  paint  shop,  etc.,  is 
recognized.  Conclusions  of  fact  can  not  be  inquired  into  upon  cer- 
tiorari.    Ibid.  324. 

SCIRE  FACIAS. 

1.  A  recognizance  which  sets  out  the  offense  in  the  language  of  the 

statute  will  be  held  sufficient,  and  in  a  proceeding  upon  it  by  scire 
facias,  the  omissions  of  the  record  may  be  supplied  by  proper  aver- 
ments.   People  V.  Baughman,  152. 

2.  A  recognizance  is  not  vitiated  because  it  is  taken  for  a  less  sum  than 

is  indorsed  on  the  writ.     Chumasero  v.  The  People,  405. 

3.  A  recognizance  is  of  itself  evidence  that  it  was  taken  under  the 

direction  of  the  court.     Ibid.  405. 

4.  An  indictment  need  not  be  set  out  in  a  scire  facias  upon  recogni- 

zance forfeited.     Ibid.  405. 

5.  A  scire  facias  sued  out  against  principal  and  surety  is  several  in  its 

effects  upon  each,  as  is  also  the  judgment  and  execution  upon  it. 
Ibid.  405. 

6.  A  scire  facias  is  not  joint  because  it  includes  several  parties  who 

have  entered  into  the  same  recognizance.  It  is  sufficient  if  the 
recognizance  is  followed.  The  judgment  will  only  be  awarded 
according  to  the  force  and  effect  of  the  recognizance.     Ibid.  405. 

7.  If  a  recognizance  recites  that  a  person  had  been  arrested  and  charged 

"  with  stealing  from  the  store  "  of  certain  parties,  it  will  sufficiently 
describe  an  offense  to  authorize  a  judgment  upon  a  scire  facias. 
Young  et  al.  v.  People,  566. 
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8.  The  same  particularity  and  technical  accuracy  is  not  required  on 

warrants,  mittimuses  and  recognizances  as  in  indictments.  Ihid. 
56G. 

9.  It  will  be  intended  that  the  language  used  was  not  in  reference  to 

the  i>ersonal  manner  of  the  party  in  leaving  the  store,  but  in  refer- 
ence to  a  crime  committed.     Ibid.  566. 

SERVANTS. 
See  Apprentice.    Corporations,  3,  4. 

SERVICE  OF  PROCESS. 

1.  A  service  of  process  must  be  made  strictly  according  to  the  statute, 

and  so  shown  by  the  return  of  the  officer,  or  the  court  will  not 
have  jurisdiction  of  the  person.     Boyland  v.  Boyland,  551. 

2.  A  return  w^hich  shows  that  the  process  was  served  by  leaving  the 

same  at  the  house  of  another  person,  with  a  female  white  person, 
etc.,  "said  place  being  designated''''  by  plaintiff,  is  insufficient. 
Ibid.  551. 

3.  A  defective  service  or  return  will  not  be  cured  by  a  recital  in  the 

decree.     Ibid.  551. 

SET-OFF. 

1.  In  an  action  by  a  thu'd  indorsee  against  the  maker  of  a  note,  the 
defendant  can  not  plead  a  set-off  against  one  of  the  intermediate 
iudorsers.     Root  v.  Irwin,  147. 

SHERIFF. 

1.  A  sale  to  be  satisfied  in  fees  is  irregular.    Stoker  v.  Greenup,  27. 

2.  A  sheriff  can  not  purchase  at  a  sale  made  by  himself.     Wickliff  v. 

Robinson,  145. 

See  Service  of  Process.    Subpcena. 

SHERIFF'S  SALE  AND  DEED. 

1.  In  April,  1842,  A.  recovered  a  judgment  against  B.  and  C.  in  the 

circuit  court  of  which  B.  was  clerk ;  in  September  following  D.  re- 
covered a  judgment  against  the  same  parties ;  D.  was  induced  by 
B.  and  C.  to  bid  off  certain  real  estate  at  a  sale  by  the  sheriff  with- 
out notice,  the  defendants  consenting,  for  which  real  estate  he 
afterward  increased  his  bid  to  satisfy  liis  judgment,  and  took  a 
deed.  A.  subsequently  had  the  same  real  estate  sold  in  a  similar 
manner,  and  bid  it  in  and  took  a  deed  from  the  sheriff.  On  a  bill 
filed  by  D.,  it  was  held  that  the  sale  to  D.  should  be  set  aside,  and 
that  he  should  have  execution  to  recover  his  debt,  B.  and  C.  having 
concealed  the  prior  lien  from  him  and  his  attorney,  and  had  thereby 
induced  him  to  purchase  the  land  in  satisfaction  of  his  judgment, 
which  land  was  subsequently  held  by  others  by  force  of  the  prior 
judgment.     Aortson  et  al.  v.  Ridgway  et  al.  23. 

2.  A  plaintiff  who  is  present  at  a  sheriff's  sale  of  land  decrying  the  title 

of  the  defendant,  if  he  afterward  acquires  the  same  land  from  a 
deputy  sheriff  to  whom  it  was  sold  for  $10,  to  be  satisfied  by  his 
fees  due  for  previous  services  rendered  in  the  same  suit,  will  not  be 
considered  a  bona  fide  pui-chaser.  In  such  a  case,  where  the  defend- 
ant neglected  to  redeem,  and  rested  a  long  time  without  seeking 
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redress,  the  parties  being  old  litigants,  the  court  will  compel  each 
to  do  equity. "  Stoker  v.  Greenup  et  al.  27. 

3.  A  sale  to  a  deijuty  sheriff,  to  be  satisfied  in  his  fees,  is  irregular ; 

the  proceeds  of  the  sale  should  be  money,  to  be  divided  among  all 
those  having  rights  therein.     Ibid.  27. 

4.  Land  sold  under  execution  should  be  offered  in  parcels ;  a  sale  of  one 

hundred  and  sixty  acres  in  mass  for  |10  will  not  be  approved. 
Ibid.  27. 

SPECIAL  TAXES. 

See  AssESSsiENTS. 

SPECIFIC  PERFORMANCE. 

1.  A.  sued  B.  in  attachment  to  recover  money  paid  for  land  which  B. 

had  promised  to  convey,  and  for  which  he  had  been  paid  three  years 
prior.  B.  sought  to  perpetually  enjoin  the  suit.  Held,  that  B. 
should  show  an  offer  to  perform  according  to  the  terms  and  condi- 
tions of  his  contract,  or  give  some  excuse  for  Ms  f aiiiu-e  and  delay. 
Anderson  v.  Fryc,  94. 

2.  A  paity  seeking  relief  in  chancery,  by  insisting  on  a  specific  perform- 

ance, must  show  himself  not  to  be  in  default,  or  guilty  of  gross 
laches,  by  delay,  etc.,  or  his  bill  wiU  be  dismissed.     Ibid.  94. 

STATUTE  OF  FRAUDS. 

1.  A  contract  or  proposition  for  the  sale  of  real  estate,  if  signed  by  the 

party  to  be  charg-ed,  though  not  accepted  in  writing,  if  accejited 
without  varj-ing  the  terms,  of  which  due  notice  is  given,  will  take 
the  case  out  of  the  statute  of  frauds.     Farwell  v.  Lowther,  252. 

2.  The  conti'act  must  all  be  in  writing ;  must  specify  the  parties,  terms, 

l^rice,  and  a  description  of  the  propeity ;  and  the  acceptance  of  it 
must  be  simple  and  unconditional.     Ibid.  252. 

3.  Where  a  bill  in  chancery  is  filed  to  enforce  a  specific  performance, 

if  the  statute  of  frauds  is  not  pleaded,  parol  evidence  is  admissible 
to  prove  the  contract.     Esmay  v.  Gorton  et  al.  483. 

4.  In  such  a  case  the  contract  need  not  be  on  one  piece  of  paper,  nor 

entered  into  at  the  same  time.  Several  pieces  of  paper,  containing 
the  whole  contiact,  may  be  connected  to  show  the  parties,  property, 
consideration  and  terms.     Ibid.  483. 

5.  If  the  contract  is  mutual,  the  signature  of  the  party  to  be  charged 

with  the  specific  performance  is  sufficient  without  that  of  the  other 
party.     Ibid.  483. 

6.  The  minds  of  the  conti-acting  parties  must  concur  in  a  proposition 

made ;  it  must  be  accepted  in  terms.  If  there  is  any  change  or 
modification  of  the  proposition,  it  becomes  a  new  one,  and,  until 
it  is  accepted,  there  is  no  agreement.     Ibid.  488. 

7.  Where  there  is  not  a  place  of  payment  agreed  on,  the  debtor  must 

seek  the  creditor  at  his  domicile,  or  place  of  business,  if  he  has  one. 
Ibid.  483. 

STEP-FATHER  AND  STEP-SON. 

1.  A  step-father  will  not  be  held  to  pay  for  the  services  of  a  minor  step- 
son who  fives  in  the  family  as  a  member  of  it,  where  the  relation- 
sliip  of  parent  and  child  exists,  unless  an  express  promise  to  pay 
for  the  services  can  be  shown.     Bruah  v.  Blanchard,  46. 
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SUBPCENA. 

1.  A  witness  is  bound  to  obey  a  subpoena  whenever  it  comes  to  him ; 

no  matter  whether  served  by  an  officer  or  person  not  an  officer,  or 
if  sent  to  him  by  mail.     C.  &  A.  R.  R.  Co.  v.  Dunning,  494. 

2.  If  a  subpoena  is  served  by  an  officer  to  whom  the  statute  allows  fees 

for  the  service,  the  fees  may  be  taxed  as  costs ;  but  wlien  served  by 
a  person  not  an  officer,  fees  will  not  be  allowed  or  taxed.  Ibid. 
494. 

3.  A  sheriff  may  appoint  a  deputy  who  is  not  a  party  to  the  suit  to 

make  service  of  a  subpoena,  who  will  be  allowed  fees.     Ibid.  494. 

4.  A  sheriff  will  not  be  allowed  fees  for  serving  a  subpoena  in  his  own 

cause.     Ibid.  494. 

SUPERVISORS. 

1.  Where  supervisors,  on  appeal,  have  the  authority  to  review  the 
order  of  the  commissioners  of  liighways,  and  proceed  regularly  in 
the  exercise  of  their  jurisdiction,  equity  will  not  interfere  to  con- 
trol then-  action.     Gray  v,  Lott  et  al.  251. 

See  Taxes,  1,  s)  and  3. 

SUPREME  COURT. 

1.  If  a  plaintiff  in  a  suit  has  been  permitted  to  testify  to  the  loss  of  an 

account  without  objection,  it  will  be  too  late  to  raise  the  objection 
in  the  supreme  court.     Castcell  v.  Cooper,  532. 

2.  A  refusal  to  set  aside  a  default  will  not  be  revised  unless  the  discre- 

tion of  the  court  in  doing  so  has  Avorked  gross  injustice.  Rich  v. 
Hathaway,  548. 

3.  All  intendments  will  be  in  favor  of  the  legality  of  the  proceedings 

when  they  depend  upon  matters  of  fact,  unless  their  existence  is 
denied  by  bill  of  exceptions.     Ibid.  543. 

SURETY. 

1.  A  plea  which  substantially  adopts  the  language  of  the  statute  by 
averring  that  the  defendant  was  security  for  a  principal  debtor  who 
executed  a  note  with  him,  and  that  after  the  note  became  due  the 
holder  of  it  was  requested  to  put  it  in  suit,  but  did  not,  etc.,  is 
good.     McAllister  v.  Ely,  249. 

SURVIVING  PARTNER. 

1.  The  surviving  partner  has  not  the  right,  in  the  adjustment  of  accounts 

between  himself  and  a  decreased  partner,  to  have  liis  individual 
account  against  the  deceased  deducted  from  any  balance  whicli 
may  be  found  in  liis  hands  as  surviving  partner.  Berry  et  al.  v. 
Powell,  98. 

2.  The  existence  of  a  mortgage  security  in  favor  of  the  surviving  part- 

ner does  not  change  the  rule.     Ibid.  98. 

3.  The  balance  due  from  the  intestate,  foxmd  in  favor  of  the  survivor, 

should  be  allowed  in  the  adjustment,  in  proper  proportion.  Ibid.  98. 

TAXES. 

1.  Section  165  of  the  township  organization  law,  requiring  the  town 
collector  to  return  a  list  of  taxes  not  collected  to  the  county  treas- 
urer, and  make  oath  before  the  county  treasurer,  or,  in  case  of  his 
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absence,  before  any  justice  of  the  peace,  that  the  sums  mentioned 
in  the  hst  remained  unpaid,  must  be  strictly  complied  with ;  and 
when  such  oath  is  made  before  the  county  clerk,  it  will  invalidate 
all  of  the  proceedings,  and,  of  course, the  sale  for  taxes.  Hough  v. 
Hastings,  313. 

2.  The  one  hundred  and  forty-first  section  of  the  same  act,  requiring 

the  assessor,  town  clerk  and  supervisor  to  attend  at  the  time  and 
place  specified  in  the  notice,  and,  on  the  application  of  any  j^erson 
considering  himself  aggrieved,  review  the  assessment,  etc.,  is  im- 
perative, and  without  such  a  meeting  no  tax  payer  can  be  bound 
by  any  assessment.  Where  one  party  proved  that  the  town  clerk 
was  present  at  no  such  meeting,  it  throws  on  the  other  party  the 
buixlen  of  proving  that  the  other  two  complied  with  the  law,  if  it  < 
is  conceded  that  two  had  the  power  to  act.     Ibid.  312. 

3.  The  owner  of  the  land  upon  the  trial  of  a  tax  title  has  the  right  to 

raise  objections  of  the  above  character.    Ibid.  312. 

TAX  TITLE. 
See  Claim  and  Color  of  Title,  8.    Taxes,  1,  2,  3. 

TENANT. 
See  Landlord,  1. 

TENDER. 

1.  Silver  or  gold  coin  of  the  United  States,  coined  prior  to  the  1st  day 
of  June,  1853,  is  a  legal  tender  for  all  debts  according  to  their  nom- 
inal value,  for  any  sums  whatever.     The  People  v.  Dubois,  383. 

x;.  To  put  a  bank  in  default  for  non-payment  of  specie,  the  protest  should 
aver  that  the  specie  tendered  in  payment  of  its  bills,  if  greater  in 
amount  than  $j,  and  of  the  denomination  of  quarters,  was  of  the 
coinage  authorized  by  the  law  of  1853.  Without  such  averment 
there  is  not  an  appearance  of  default  to  justify  the  auditor  to  pro- 
ceed against  the  bank.     Ibid.  333. 

TITLE. 

I.  A  party  holding  land  under  a  recorded  deed,  to  defend  his  title  against 
a  claimant  under  a  previous  unrecorded  equitable  title,  must  show 
that  he  has  an  equitable  as  well  as  the  legal  title,  and  this  must  be 
sustained  by  proofs  that  he  purchased  the  land  in  good  faith,  and 
actually  paid  for  it  before  notice  of  the  previous  equitable  titl^ 

Brvicn  et  al.  v.  Welch,  343. 

» 

•■i.  He  must  prove  payment  of  the  purchase  money  apart  from  the  ac-  i 
kiiovN'ledgment  of  the  deed.  Proof  that  the  payment  has  been  f 
secui-ed  is  not  sufficient.     Ibid.  3-43. 

TOWNS  AND  CITIES 

1.  If  a  town  ordinance  made  it  a  penal  offense  to  ride  or  drive  any 

horse  furiously  in  any,  street,  the  motive  of  a  person  on  trial  for 
offending  the  ordinance  is  proper  for  the  consideration  of  the  jury, 
where  a<liscretion  is  allowed  in  fixing  the  punishment.  Morton  v. 
Toivn  of  Princeton,  383, 

2.  Where  the  charter  of  a  town  requires  its  officers  to  keep  a  record  of 

the  by-laws,  etc.,  which  shall  be  received  in  all  courts  as  evidence, 
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other  proof  than  such  record  is  unnecessary,  and  an  honest  correc- 
tion of  the  record  does  not  vitiate  the  by-laws.  Toivn  of  St.  Charles 
V.  O'Mailey,  407. 

3.  If  the  chai'ter  authorizes  the  recovery  of  several  fines  in  one  action, 
if  the  proof ,  is  clear  as  to  four  distinct  offenses,  a  verdict  for  the 
penalty  of  but  one  is  improper,  as  it  would  be  a  bar  to  a  future 
prosecution  for  the  other  j)eualties.     Ibid.  407. 

TOWNSHIP  ORGANIZATION. 

1.  Section  165  of  the  township  organization  law,  requiring  the  town 

collector  to  return  a  list  of  taxes  not  collected  to  the  county  treas- 
urer, and  make  oath  before  the  county  treasurer,  or,  in  case  of  liis 
absence,  before  any  justice  of  the  peace,  that  the  sums  mentioned 
in  the  list  remained  unpaid,  must  be  strictly  complied  with ;  and 
when  such  oath  is  made  before  the  county  clerk,  it  will  invalidate 
all  of  the  proceedings,  and,  of  course,  the  sale  for  taxes.  Hough 
V.  Hastings,  312. 

2.  The  one  hundred  and  forty-first  section  of  the  same  act,  requiring 

the  assessor,  to'wn  clerk  and  supervisor  to  attend  at  the  time  and 
place  specified  in  the  notice,-  and,  on  the  application  of  any  person 
considering  himself  aggrieved,  review  the  assessment,  etc.,  is  im- 
perative ;  and  without  such  a  meeting,  no  tax  payer  can  be  bound 
by  any  assessment.  Where  one  party  proved  that  the  town  clerk 
was  present  at  no  such  meeting,  it  tlu-ows  on  the  other  party  the 
burden  of  jsroving  that  the  other  two  complied  with  the  law,  if  it 
is  conceded  that  two  had  the  power  to  act.     Ibid.  312. 

•3.  The  owner  of  the  land,  upon  the  trial  of  a  tax  title,  has  the  right  to 

raise  objections  of  the  above  character.     Ibid.  312. 

» 

See  Highways. 


TRESPASSES. 

1.  In  an  action  of  trespass  qnare  dausum  fregit,  it  is  sufficient  to  show 

in  defense  authority  to  gather  the  corn,  and  to  feed  cattle  upon  the 
stalks  aftfer  the  harvest.  It  is  the  province  of  the  jury  to  determine 
upon  the  weight  of  the  evidence.     Blake  v.  Doiv,  261. 

2.  In  an  action  of  trespass  for  shooting  a  colt,  it  is  not  erroneous  to  re- 

fuse to  permit  a  witness  to  answer  whether  the  colt  was  not  in  the 
habit  of  breaking  into  other  fields  in  the  neighborhood,  unless 
further  testimony  is  to  be  adduced  to  show  that  some  other  person 
than  the  defendant  killed  the  colt.     Dean  v.  Blackwell,  336. 

3.  Actions  of  trespass  for  injuries  to  realty  do  not  survive,  and  can  not 

be  sustained  by  an  executor.    Eeed  v.  P.  cfc  O.  R.  R.  Co.  403. 

TRUSTS  AND  TRUSTEES. 

1.  A  resulting  trust  does  not  spring  from  an  agreement  between  the 

parties,  but  from  the  fact  that  the  money  of  one  person  has  been 
invested  in  land,  the  conveyance  of  which  is  made  in  the  name  of 
another.  The  trust  is  raised  in  favor  of  the  party  whose  money 
■  had  been  used,  with  or  without  liis  knowledge,  in  the  purchase. 
Bruce  v.  Roney  et  al.  67. 

2.  Persons  acting  in  a  fiduciary  capacity  can  not  purchase  at  sales  made 

by  themselves.     Wickliff  v.  Robinson,  145. 

3.  An  agent  or  trustee  who  liquidates  or  pays  off  a  debt  for  a  principal, 

or  cestui  que  trust,  for  a  less  sum  than  was  owing,  is  accountable 
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for  any  residue  in  his  hands  given  for  the  purpose.  Hitchcock  v, 
Watson  et  al.  289. 

4.  When  a  man  leaves  his  wife  in  a  destitute  condition  for  three  years^ 

•and  she,  by  her  exertions,  pays  part  of  the  purchase  money  for 
land,  and  her  husband  pays  the  residue,  consenting  that  it  shall  h& 
placed  in  the  hands  of  a  trustee  for  the  benefit  of  his  wife,  whom 
he  has  ill  treated  and  abandoned,  a  court  of  equity  will  not  take- 
the  title  from  the  trustee  and  vest  it  in  the  husband,  especially 
when  he  has  other  means  of  support.    Grove  et  al.  v.  Carlisle,  338^ 

5.  The  trustees  of  the  Illinois  and  Michigan  Canal  were  authorized, 

under  the  law  as  existing  a.  d.  1845,  to  lease  lands  and  lots,  and 
such  leasing  approved  as  a  judicious  management  of  the  trust  re- 
posed in  them.     Granger  v.  Canal  Trustees,  443. 

6.  The  provisions  of  the  law  allowing  double  rent  for  holding  over  ap- 

ply to  the  trustees  as  well  as  to  other  landlords.     Ihid.  443. 

7.  A.  sold  a  draft  on  C.  to  B.,  and,  at  the  same  time,  sent  C.  the  exact 

amount,  in  bank  bills,  with  a  request  to  honor  the  draft.  Held, 
that  this  was,  in  equity,  an  appropriation  of  the  money,  and  that 
from  the  receipt  of  it,  and  the  request,  C.  held  the  funds  as  a 
trustee,  for  the  benefit  of  B. ;  but  he  was  not  bound  to  pay  in  coin, 
but  only  in  such  funds  as  were  forwarded  to  him.  Harwood  et  al. 
V.  Tucker  et  al.  544. 

8.  An  unauthorized  demand,  by  B.'s  agent,  for  payment  in  specie, 

wouli  I  not  relinquish  his  right  to  the  funds  which  were  held  in 
trust  for  him.     Ibid.  544. 

9.  When  C.  had,  in  good  faith,  returned  a  portion  of  the  funds  to  A.,. 

on  account  of  their  being  uncurrent,  he  was  not  responsible  for 
their  loss  by  A.'s  failure.     Ihid.  544. 

USURY. 

1.  "Where  a  sale  of  land  was  made  for  $400,  and  a  bond  of  a  date  sub- 
sequent to  that  of  the  deed  %vas  given  by  the  vendee  to  the  vendor, 
to  reconvey  the  same  laud  for  ijiSOO  at  the  expiration  of  two  years, 
it  was  held  that  a  jury  might  ascertain,  from  all  the  transactions 
between  the  pai'ties,  whether  the  deed  was  intended  to  secure  the 
loan  of  $400,  to  be  rej^aid  by  $800  in  two  years,  and  whether  the 
agreement  was  usurious  or  not.    Bishojp  et  al.  v.  Williams,  101. 

VENUE. 

1 .  It  is  not  erroneous,  after  a  change  of  venue,  upon  a  conviction  for 
murder,  to  order  that  the  prisoner  remain  in  the  jail  of  the  county 
where  he  is  convicted,  and  where  the  sentence  of  death,  which  is. 
the  punishment,  is  to  be  imposed.     Jackson  v.  The  People,  369. 

WAIVER. 

1.  A  refusal  to  deliver  upon  a  demand  upon  a  day  subsequent  to  that 

named  in  tlie  conti'act  would  not  create  a  breach,  but  might  be 
considered  a  waiver  of  the  previous  breach,  and  an  acceptance 
might  be  held  a  satisfaction  of  the  contract.  Phelps  v.  McGee,. 
155. 

2.  A  creditor  will  be  considered  to  have  waived  his  lien  upon  the  prop- 

erty of  an  intestate,  if  he  does  not  pursue  liis  remedy  in  a  reason- 
able time.  If  prosecuted  in  a  reasonable  time  the  lien  will  be  good 
against  purchasers  from  heirs  or  devisees.     McCoy  v.  Morrow,  519... 

See  Waeeanty,  1,  2,  3. 
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WAREHOUSEMAN. 

1.  An  action  in  case  may  be  maintained  upon  warehouse  receij^ts,  pur- 
poi-ting  to  have  been  given  for  produce  in  store,  by  a  party  who 
has  advanced  money  upon  the  faith  of  tliem,  and  tliis  wliether  the 
party  lias  been  deprived  of  the  i^roduce  or  his  money.  Low  et  al. 
V.  Martin,  290. 

,  See  Lien,  2,  3. 

WARRANTY. 

1.  Where  a  party  is  to  deliver  a  quantity  of  corn  under  an  executory 

contract,  the  law  will  imply  a  warranty  that  it  is  to  be  a  fan*  and 
merchantable  ai'ticle.     Babcock  v.  Trice,  420. 

2.  The  acceptance  of  the  corn  by  a  warehouseman,  or  by  the  purchaser 

himself,  is  not  a  waiver  of  this  implied  warranty.     Ibid,  420. 

3.  Such  acceptance  by  the  purchaser,  with  opportunity  of  inspection, 

and  without  complaint,  could  only  raise  a  presumption  that  it  was 
of  the  quality  contemplated  by  the  pai'ties.     Ibid.  420. 

WATER  POWER. 
See  Damages,  13,  14. 

WIDOWS. 

1.  The  decision  in  the  case  of  Tyson  v.  Postlethivaite,  13  111.  R.,  is  not 

to  be  understood  as  affecting  the  case  of  the  widow  of  a  party 
dying  testate,  i  In  that  case  the  court  did  not  go  beyond  the  strict 
question  presented,  and  decided  nothing  beyond  the  question  that 
the  forty-sixth  section  of  the  statute  of  wills  was  not  repealed  by  the 
fifteenth  section  of  the  dower  act.  Rev.  Stats,  of  1815.  Sturgis 
et  al.  V.  Eiving,  176. 

2.  The  fifteenth  section  of  the  dower  act.  Revised  Statutes  of  1845,  was 

intended  to  embrace  the  case  of  the  widow  of  a  party  dying  testate, 
as  well  as  the  case  of  the  widow  of  a  party  dying  intestate ;  but  the 
more  liberal  provisions  for  the  last  mentioned  class  of  cases,  in  the 
forty-sixth  section  of  the  statute  of  wills,  were  not  repealed  by 
the  fifteenth  section  of  the  dower  act,  and  by  tliose  provisions  the 
widow  of  a  party  dying  intestate  takes  as  heir  of  the  deceased  hus- 
band.    Ibid.  176. 

3.  By  the  forty-sixth  section  of  the  statute  of  wills,  the  widow  of  an  in- 

testate, who  dies  leaving  no  child,  nor  the  descendant  of  any  child, 
is  made  the  heir  of  her  intestate  husband,  and  as  such  is  entitled 
to  receive  one-half  of  all  liis  real  and  personal  estate,  after  the 

^  payment  of  his  debts.     This  provision  is,  however,  strictly  and  care- 

^  fully  confined  to  cases  of  intestacy.     Ibid.  176. 

4.  By  the  ninth  and  tenth  sections  of  the  tloirty -fourth  chapter  of  the 

Revised  Statutes,  the  widow  of  a  testatoi'  is  authorized  to  renounce 
the  provisions  of  the  will  and  elect  to  retain  her  jointure  and 
dower.  And  then  by  the  fifteenth  section  she  may,  if  she  elect,  have 
in  lieu  of  her  dower  in  the  estate  ofichich  her  husband  died  seized, 
etc.,  one-half  of  all  real  estate,  etc.  And  in  'the  proviso  to  section 
15,  she  is  authorized  to  make  such  i\ew  election  witliin  two  months, 
etc.     The  word  "  new  "  in  this  proviso  is  to  be  construed  as  mean- 

1  Note. —  This  word  is  erroneously  printed  "  intestate  "  in  the  text  of 
the  syllabus. 
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iug  second  or  other,  and  refers  to  the  expression  "  if  she  elect"  in 
the  foregoing  part  of  the  section,  and  clearly  presupposes  that  there 
had  already  been  an  election  made  in  reference  to  the  same  subject, 
under  some  other  provision  of  the  law.  The  ninth  and  tenth  sec- 
tions provide  for  such  an  election  where  there  is  a  will ;  but  there 
is  no  provision  in  the  statutes  of  this  state  authorizing  the  widow, 
in  case  of  intestacy,  to  elect  in  reference  to  her  right  of  dower. 
Ihid.  17G. 

5.  A.  B.  made  and  executed  his  last  will  and  testament,  devising  his 

estate  to  different  parties  and  making  provision  for  his  widow,  and 
died,  leaving  no  children  or  the  descendants  of  children.  His 
widow  renounced  the  provisions  of  the  will,  and  elected  to  take  in 
lieu  of  dower  according  to  the  provisions  of  the  thu-ty-fourth  chap- 
ter of  the  Revised  Statutes,  and  complied  with  all  the  requirements 
of  said  act.  Uijon  the  trial  it  appeared  that  the  property  devised 
bv  the  testator  had  been  acquired  prior  to  the  passage  of  said  act. 
Held: 

I.  That  the  widow  was  entitled  to  make  her  election  under  said 
act.  and  to  take  accordingly. 

II.  That  said  act  is  not  repugnant  to  the  constitution,  and  the 
acquisition  of  the  ])roperty  by  the  testator  prior  to  the  passage  of 
said  act  can  not  affect  the  question. 

III.  A  party  who  acquires  property  does  not  acquire  with  it  the 
right  to  devise  such  property  according  to  the  law  as  it  exists  at 
the  time  he  acquu-es  it.  Wills  and  testaments,  rights  of  inlierit- 
ance  and  succession,  are  all  of  them  creations  of  the  civil  or  munici- 

'-pal  law ;  and  the  law  relating  to  or  regulating  any  of  them  may  be 
changed  at  the  will  of  the  legislature.  But  no  change  in  the  law, 
made  after  tlie  death  of  the  testator  or  intestate,  will  affect  rights 
wliich  become  vested  in  the  devisee,  heii"  or  representative,  by  such 
death.    Ibid.  176. 

6.  A  tract  of  timber  land,  a  mile  distant  from  the  farm  or  house  occu- 

pied, yet  necessary  for  fuel,  etc.,  for  the  use  of  the  farm,  is  not  a 
part  of  the  ''homestead,"  under  the  act  of  1851.  Walters  v.  The 
People,  194. 

7.  An  absence,  by  reason  of  ill  health,  from  the  homestead  for  a  year, 

by  the  widow,  after  the  death  of  her  husband,  without  any  inten- 
tion of  abandonment,  will  not  deprive  her  of  the  benefit  of  the  act. 
■Ihid.  194. 

8.  There  is  no  provision  in  the  act  for  making  up  a  deficiency  in  the 

value  of  the  "  homestead,"  if  it  is  less  than  $1,000.     Ihid.  194. 

9.  It  is  a  question  of  fact  whether  adjoining  and  contiguous  tracts  of 

land  forming  one  compact  body  are  part  of  the  homestead.  Ihid. 
194. 

"WILLS  AND  TESTAMENTS. 

1.  If  a  testator  devises  an  estate  belonging  to  his  son  to  a  third  person, 

in  the  same  will  bequeathing  a  legacy  to  his  son,  the  son  must  either 
relinquish  his  claim  to  his  estate,  or  to  the  legacy  or  bequest.  The 
son  may  elect  wliicli  he  will  take ;  and  if  he  has  knowledge  of  the 
concUtion  of  the  property,  he  will  be  concluded  by  his  election. 
Wilhanks  et  al.  v.  Wilhanks  et  al.  17. 

2.  A.  married  and  had  several  children ;  he  purchased  forty  acres  of 

land  in  the  name  of  liis  wife,  who  afterward  died.  A.  married  a 
second  time,  and  by  this  marriage  had  one  child ;  at  his  decease,  by 
his  last  will,  he  gave  this  forty  acres  of  land  to  his  wife,  at  her 
death  to  descend  to  her  child ;  giving  bequests  and  legacies  to  the 
children  of  his  first  marriage,  wliich  they  accepted ;  these  children, 
as  heirs  of  their  jaother,  afterward  in  ejectment  sought  to  recover 
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the  fort/  acres  bequeathed  to  'the  child  of  the  second  marriage; 
Held,  that  the  children  of  the  first  marriage,  having  elected  tO' 
take  under  the  will,  could  not  afterward  divest  the  other  heir,  al- 
though their  father  had  by  his  will  disposed  of  this  land,  not  being 
his.     Ibid.  17. 

3.  Wliere,  by  last  will,  the  testator  bequeathed  to  his  wife  and  thi-ee 

daughters  all  liis  real  and  personal  estate,  except  as  is  named  in  the 
will,  to  be  divided  equally  among  his  daughters,  after  the  death  of 
his  wife,  directing  his  executors  to  sell  and  dispose  of  his  real  estate 
in  Illinois,  at  their  discretion,  the  wife  took  a  life  estate  in  one- 
fourth  of  the  lands  in  Illinois ;  and  the  fee  to  tlu-ee-fourths  was  vested 
in  the  daughters,  and  also  the  remainder  in  fee  to  the  other  fourth ; 
and  in  case  the  land  in  Illinois  should  be  sold ,  each  would  be  en- 
titled to  the  proceeds  of  it  in  proportion  to  their  respective  interests 
in  the  land.  The  death  of  the  mother,  prior  to  a  sale  of  the  land, 
vested  a  whole  fee  in  the  daughters,  and  a  conveyance  from  them 
is  good.    Hurt  v.  McCartney,  129. 

4.  The  decision  in  the  case  of  Tyson  v.  Postlethwaite,  13  HI,  R.,  is  not 

to  be  understood  as  affecting  the  case  of  the  widow  of  a  party  dying 
testate.  1  In  that  case  the  court  did  not  go  beyond  the  strict 
question  presented,  and  decided  nothing  beyond  the  question  that 
the  forty-sixth  section  of  the  statute  of  wills  was  not  repealed  by 
the  fifteenth  section  of  the  dower  act.  Rev.  Stats,  of  1845.  Sturgis 
et  al.  V.  Eiving,  176. 

5.  The  fifteenth  section  of  the  dower  act  (Revised  Statutes  of  1845)  was 

intended  to  embrace  the  case  of  the  widow  of  a  party  dying  testate, 
as  well  as  the  case  of  the  widow  of  a  party  dying  intestate ;  but  the 
more  hberal  provisions  for  the  last-mentioned  class  of  cases,  in  the 
forty-sixth  section  of  the  statute  of  wills,  were  not  repealed  by 
the  fifteenth  section  of  the  dower  act,  and  by  those  provisions  the 
widow  of  a  party  dying  intestate  takes  as  heir  of  the  deceased  hus- 
band.   Ihid.  176. 

6.  By  the  forty-sixth  section  of  the  statute  of  wills,  the  widow  of  an  in- 

testate who  dies  leaving  no  child,  nor  the  descendant  of  any  child, 
is  made  the  heir  of  her  intestate  husband,  and  as  such  is  entitled  ta 
receive  one-half  of  all  his  real  and  personal  estate  after  the  pay- 
ment of  his  debts.'  Tliis  provision  is,  however,  strictly  and  care- 
fully confined  to  cases  of  intestacy,     Ihid.  176. 

7.  By  the  ninth  and  tenth  sections  of  the  thkty-fourth  chapter  of 

the  Revised  Statutes,  the  widow  of  a  testator  is  authorized  to  re- 
nounce the  provisions  of  the  will  and  elect  to  retain  her  joint- 
ure and  dower.  And  then,  by  the  fifteenth  section,  she  may, 
if  she  elect,  have,  in  lieu  of  her  dower  in  the  estate  of  which 
her  husband  died  seized,  etc.,  one-half  of  all  real  estate,  etc. 
And,  in  the  proviso  to  section  15,  she  is  authorized  to  make 
such  new  election  within  two  rnonths,  etc.  The  word  "new" 
in  tliis  proviso  is  to  be  construed  as  meaning  second  or  other, 
and  refers  to  the  expression  ' '  if  she  elect "  in  the  foregoing  part 
of  the  section,  and  clearly  presupposes  that  there  had  akeady  been 
an  election  made  in  reference  to  the  same  subject  under  some  other 
provision  of  the  law.  The  ninth  and  tenth  sections  provide  for 
such  an  election  where  there  is  a  will ;  but  there  is  no  provision  in 
the  statutes  of  this  state  authorizing  the  widow,  in  case  of  intestacy, 
to  elect  in  reference  to  her  right  of  dower.     Ibid.  176. 

8.  A.  B.  made  and  executed  his  last  will  and  testament,  devising  his 

estate  to  different  parties,  and  making  provision  for  his  widow,  and 


1  Note.—  This  word  is  erroneously  printed  "  intestate,"  in  the  text. 
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died,  leaving  no  children  or  the  descendants  of  children.  His 
■widow  renounced  the  provisions  of  tlie  wUl,  and  elected  to  take,  in 
lieu  of  dower,  according  to  the  provisions  of  the  thirty-fourth 
chapter  of  the  Revised  Statutes,  and  complied  with  all  the  require- 
ments of  said  act.  Upon  the  trial,  it  appeared  that  the  property 
devised  by  the  testator  had  been  acquired  prior  to  the  passage  of 
said  act.     Held : 

9.  That  the  widow  was  entitled  to  make  her  election  under  said  act, 
and  to  take  accordingly.     Ihid.  176. 

10.  That  said  act  is  not  repugnant  to  the  constitution,  and  the  acquisi- 

tion of  the  property  by  the  testator,  prior  to  the  passage  of  said 
act,  can  not  affect  the  question.     Ibid.  178. 

11.  A  party  who  acquires  property  does  not  acquire  with  it  the  riglit  to 

devise  such  property  according  to  the  law  as  it  exists  at  the  time 
he  acquu-es  it.  Wills  an'd  testaments,  rights  of  inheritance  and 
succession,  are  all  of  them  creations  of  the  civil  or  municipal  law ; 
and  t lie  law  relating  to  or  regulating  any  of  them  may  be  changed 
at  the  will  of  tlie  legislature.  But  no  change  in  the  law,  made 
after  the  death  of  the  testator  or  intestate,  will  affect  rights  which 
become  vested  in  the  devisee,  hen-  or  rex^resentative  by  such  death. 
Ihid.  170. 

12.  A  wUl  which  bequeaths  all  the  property  of  the  testator,  real  and 

personal,  wheresoever  it  may  be,  carries  with  it  property  acquired 
after  its  pubhcation,  without  a  repetition  of  any  formaUties.  Feters 
et  al.  V.  Spillman,  370.   • 

13.  The  question  in  relation  to  a  bequest  in  such  cases  is  one  of  inten- 

tion, not  of  power.    Ibid.  370. 


WITNESS. 

1.  A  purchaser  at  an  administrator's  sale  of  real  estate  is  a  competent 

witness  to  prove  the  purchase ;  that  it  was  made  for  others,  and 
paid  for  by  their  money ;  and  that  the  premises  were  occupied  by 
residence  thereon  under  the  deed  from  the  administrator  to  the 
witness,  as  well  as  under  and  by  the  persons  for  whose  use  he  jiur- 
chased  the  estate.     Collins  v.  Smith,  160. 

2.  It  is  not  proper,  where  a  witness  has  been  examined  and  leaves  the 

court  so  that  he  can  not  again  be  found,  as  appears  by  a  return  to 
an  attaclunent  against  liim,  to  instruct  the  jury  that  it  is  probable 
the  witness  avoids  further  examination,  thereby  prejudicing  his 
credibility.     Coughlin  v.  The  People,  266. 


3.  If  witnesses  with  proper  opportunity    of    knowing,  being    faith- 

worthy,  state  positively  that  an  individual  did  not  strike  a  blow,  it 
is  not  negative  proof,  and  is  as  much  entitled  to  weight  as  tlie 
affirmative  testimony  of  others,  who  state  that  they  saw  him  strike 
the  blow.     Ibid.  266. 

4.  A  witness  is  not  to  be  discredited  from  the  simple  fact  that  he  may 

fill  the  character  of  an  informer  or  spy.  Town  of  St.  Charles  v. 
O'Mailey,  407. 

5.  A  witness  is  bound  to  obey  a  subpoena  whenever  it  comes  to  him ; 

no  matter  whether  served  by  an  officer  or  person  not  an  officer,  or 
if  sent  to  him  by  mail.     C.  &  A.  R.  R.  Co.  v.  Dunning,  495. 
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WRIT. 


1.  A  writ  of  assistance  should  be  granted,  not  by  the  clerk,  but  hj  the 
circuit  court,  on  hearing  of  the  facts.    Bruce  v.  Roney,  67. 

WRIT  OF  ERROR. 

1.  The  statute  of  limitations,  affecting  writs  of  error,  does  not  make 
any  exception  in  favor  of  a  party  who  may  haye  been  out  of  the 
state,  or  beyond  seas.    Stevenson  et  al.  v.  Westfall,  209. 
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